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KENTUCKY  LAW  REPORTER. 


Vol.  3.  JULY,  1881.  No.  1 


In  assnming  edifcorial  charge  of  *'The  Kentucky  Law  Re- 
porter" ft  word  is  due  from  the  editors  to  the  profession.  An 
apology  for  the  pnhlication  of  a  legal  journal  in  the  State  of 
Kentucky  is  entirely  unnecessary,  and  we  entertain  no  fears  of 
an  unkindly  reception.  The  bar  has  long  felt  the  need  of  such 
a  pnl)lication,  and  will,  we  are  persuaded,  lend  their  assistance 
and  encouragement  to  its  8U])port  and  continuation.  Neces- 
sarily the  decisions  embraced  in  the  volumes  of  the  Kentucky 
reports  are  published  many  months  after  their  rendition,  and 
the  profession,  except  through  publications  at  irregular  inter- 
vals in  certain  newspapers,  is,  in  the  meantime,  left  almost 
entirel}'  ignorant  of  the  latest  adjudications,  and  continues 
wholly  unacquainted  with  many  questions  which  have  been 
decided  in  those  opinions  of  the  appellate  court  which  have- 
not  been  officially  reported.  It  is  with  the  hope  and  purpose 
of  supplying  this  apparently  indispensable  information  that 
we  have  undertaken  our  editorial  duties,  determined  to  do  our 
work  thoroughly  and  accurately,  publishing  all  such  decisions 
as  are  to  be  reported  in  full,  such  others  as  may  seem  to  be 
more  than  ordinarily  important,  and  also  complete  and  care- 
ful abstracts  of  all  unpublished  opinions. 

The  pages  of  The  Reporter  will  be  open  to  members  of  the 
bar  who  may  desire  to  make  public  their  opinions  in  regard  to 
disputed  questions  of  law  or  practice  in  the  courts,  or  to  write 
practical  articles  upon  legal  matters  of  interest  and  import- 
ance.    When  the  decisions  of   the  Court  of  Appeals  seenKiToJ- 
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erroneous,  we  shall  uot  abstain  from  respectful  scrutiny  and 
criticism,  but  we  will  not  afford  assistance  m  giving  expres- 
sion to  the  dissatisfaction  of  disappointed  lawyers  or  litigant?. 

Such  improvements  as  may  be  suggested,  from  time  to  time, 
will  be  adopted,  and  it  will  he  the  constant  endeavor  of  the 
editors  to  give  useful  and  acceptable  information  to  the  bench 
and  bar  of  the  State,  and  to  the  profession  generally. 

We  are  assured  by  the  publisher  that  he  will  permanently 
-continue  the  publication  of  The  Kentucky  Law  Reporter,  and 
that  he  will  make  every  needed  improvement  in  its  mechanical 
execution. 

Relying  upon  the  sympathy  and  support  of  the  members  of 

the  profession,  we  shall  endeavor  to  deserve  their  continued 

confidence  and  favor. 

W.  P.  D.  BUSH, 

FINLAY  F.  BUSH. 


OPINION  OF  THE  JUDGES  OF  THE  COURT  OF  AP- 
PEALS ON  THE  SUBJECT  OF  THE  POWER  OF  THE 
GOVERNOR  TO  FILL  VACANCIES  BY  APPOINTMENT. 

The  governor  has  no  power  to  flU  a  vacancy  in  the  office  of  a  judf^e  of  the 
Court  of  Appeals  unless  the  unexpired  term  shall  be  less  than  one  year,  in 
which  case  he  may  fill  such  vacancy  by  appointment. 

Opinion  of  the  court  by  Judge  Hargis. 

We  have  been  requested  by  the  chief  executive  of  the  Coni- 
raonwealth  to  expound  the  Constitution  relative  to  his  power 
to  fill  temporarily  by  appointment  a  vacancy  in  the  Court  of 
Appeals,  where  the  unexpired  term  shall  be  greater  than  one 
year. 

In  construing  the  sections  of  the  present  State  Constitution 
which  confer  upon  the  governor  the  general  power  to  fill  va- 
cancies, and  to  make  appointments  under  specified  contin- 
gencies, it  must  be  borne  in  mind  that  the  Constitution  is  to 
be  construed  as  a  frame  of  government,  and  its  interpretations 
result,  if  possible,  in  a  consistent  whole.  And  the  pervading 
principles  of  the  Constitution  which  it  superseded,  pertaining 
to  the  nature  and  extent  of  the  power  of  executive  appoint- 
.ment.  should  be  looked  into  and  compared  with  the  theory  and 
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spirit  of  the  present  instrument  on  that  pubject,  as  the  dis- 
similitude will  shed  light  upon  its  meaning,  and  lead  to  a  bet- 
ter understanding  of  the  intention  of  its  fraraers. 

The  Constitution  of  1799  invested  the  governor  with  the 
power  to  fill  judicial  offices  bj^  appointment;  but  the  present 
Constitution  abrogated  that  system,  and  subptituted  therefor 
.an  elective  judiciary. 

It  is  said  in  8  Metcalfe,  211:  **To  curtail  the  power  of  ap- 
pointment to  office  by  the  executive,  and  to  extend  the  elec- 
tion principle,  was  one  of  the  leading  objects  of  the  authors  of 
the  new  Constitution.  This  purpose  was  not  more  distinctlj' 
manifested  in  the  expressions  of  public  sentiment,  which  led 
to  the  call  of  the  convention,  than  ithns  been  in  the  provisions 
-of  the  instrument  itself.  Almost  all  judicial  and  ministerial 
offices,  as  well  as  many  of  the  executive  offices,  hnd  been  pre- 
viously filled  by  appointment. 

*'The  great  object  of  the  change  in  the  system  was  to  refer 
to  the  people  the  choice  of  their  officers,  of  all  grades  and 
^slasses,  whether  State,  district,  county,  city  or  town  offices." 

The  general  elective  principle  manifested  by  this  unsparing 
•change  in  the  organic  law  is  significant,  and  supports  with 
great  force  the  denial  of  the  power  to  fill  vacancies  by  execu- 
tive appointment  unless  it  be,  in  every  case  where  it  is  claimed, 
shown  to  exist  by  some  specific  clause  of  the  Constitution,  or 
through  laws  enacted  in  pursuance  of  or  not  inconsistent  with 
its  provisions,  or  where  vacancies  are  not  provided  for  either 
by  the  Constitution  or  legislative  enactment. 

It  is  triie  whenever  a  question  is  addressed  exclusivoly  to  the 
executive  judgment  neither  of  the  other  departments  of  the 
government  can  inhibit  or  control  executive  action  upon  such 
<luestion,  and  this  principle  flows  from  the  triune  character  of 
our  government,  by  which  its  sovereignty  is  confided  to  dis- 
tinct co-ordinate  departments,  whose  officers  shall  exercise 
none  but  the  powers  of  the  department  to  which  they  belong, 
unless  expressly  directed  or  permitted  to  do  so  by  the  Consti- 
tution. 

This  is  said  to  be  **perhaps  the  most  conservative  provision 
in  uur  organic  law." 
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Aud  section  9  of  article  3  confers  upon  the  governor,  who  issj 
the  head  of  the  executive  department,  the  general  power  to  fill 
vacancies  in  this  language: 

**He  shall  have  the  power  to  fill  vacancies  that  mny  occur 
by  granting  commissions,  which  shall  expire  when  such  va- 
cancies shall  have  been  filled  according  to  the  provisions  of 
this  Constitution." 

The  language  of  this  section  leaves  but  litUe  rcx)-m  for  inter- 
pretation. 

Its  literal  meaning  seems  to  be  self-expJainrng,  and  would 
doubtless  authorize  appointments  by  the  goveruor  to  fill  va- 
cancies temporarily  i[i  the  absence  of  other  provisions  of  the 
Constitution,  or  laws  passed  in  pursuance  thereof,  declaring 
that  vacancies  shall  be  filled  in  a  different  manner. 

But  it  is  a  sound  rule  of  construction  that  the  whole  instru- 
ment should  be  examined  with  a  view  of  ayriving  at  the  true 
intention  of  each  part. 

And  when  we  look  at  the  Constitution  upon  the  subject  of 
vacancies,  it  is  clear  that  the  power  to  fill  vacancies  temporarily 
under  said  section,  which  is  not  self-executing,  was  not  con- 
ferred upon  the  governor,  to  be  exercised  by  him  upon  bis 
knowledge  of  the  existence  of  a  vaj)any,  without  further  con- 
stitutional or  statutory  authority. 

And  it  will  not  do  to  say  that  unless  the  power  to  fill  va- 
cancfes  temporarily  belongs  to  the  governor  in  the  literal  and 
isolated  sense  of  the  section  quoted,  offices  will  be  without  in- 
cumbents for  a  time,  and  theframers  of  the  Constitution  never 
intended  auch  a  result,  because,  in  the  very  nature  of  things, 
such  a  result,  to  a  greater  or  less  extent,  is  bound  to  follow 
vacancies  in  any  office  under  any  Constitution  devised  by  man. 

And  the  framers  of  our  Constitution  did  not  rely  upon  this 
section  alone  to  supply  vacancies  temporarily,  as  is  clearly 
shown  by  other  sections  which  either  provide  a  different  mode- 
in  filling  them,  or  plainly  negative  the  necessity  therefor. 

Section  7  of  article  6  provides  that  **  vacancies  in  offices' 
under  this  article  shall  be  filled  until  the  next  regular  election. 
in  such  manner  as  the  general  assembly  may  provide.'* 
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That  article  concerns  * 'executive  and  ministerial  offices  for 
••counties  und  districts,"  and  designates,  of  those  classes,  the 
office  of  Commonwealth's  attorney,  circuit  court  clerk,  county 
court  ciexk,  -county  attorney,  sheriff,  sul'veyor,  coroner,  jailer, 
assessor  and  nonstable,  offices  for  towns  and  cities,  and  such 
<jounty  and  district  ministerial  and  executive  offices  as  shall  be 
•created  by  the  general  assembly. 

It  is  plain  that  the  general  assembly,  and  not  the  governor, 
lias  the  powder  to  fill  vacancies  temporarily  in  all  of  those 
offices  **until  the  next  regular  election." 

By  section  85,  article  4,  the  general  assembly  is  directed  to 
provide  the  mode  of  filling  vacancies  in  the  office  of  county 
judge  aod  justice  of  the  peace. 

It  is  also  provided  in  section  13,  article  4,  that  when  a  va- 
cancy fihali  occur,  from  any  cause,  in  the  office  of  clerk  of 
the  Court  of  Appeals,  the  judges  of  that  court  shall  have 
power  to  appoint  a  clerk  pro  tern,  to  perform  the  duties  cf  the 
■clerk  until  su<;h  vacancy  shall  be  filled. 

Section  2!C\  urticle  8,  provides  for  filling  vacancies  in  State 
offices  in  this  language:  '*When  a  vacancy  shall  happen  in  the 
•office  of  attorney-general,  auditor  of  ])Ob]ic  accounts,  treas- 
urer, register  of  the  land  office,  president  of  the  board  of  in- 
ternal improvement,  or  superintendent  of  public  instruction, 
the  governor,  in  the  recess  of  the  State,  '* shall  have  power  to 
fill  the  vacancy  by  granting  commissions  which  shall  expire  at 
-the  end  of  the  next  session,  and  shall  fill  the  vacancy  for  the 
balance  pf -the  time  by  and  with  the  advice  and  consent  of  the 
senate. " 

Thus  by  thi«  section  power  to  fill  the  vacancy  temporarily 
ill  those  offices,  and  until  the  end  of  the  next  session  of  the 
senate,  is -expresslv conferred  upon  the  governor;  yet  if  he  had 
the  powec  under  section  9  of  article  8  to  fill  all  vacancies  until 
they  shall  feavo  ]>een  filled  according  to  the  provisions  of  the 
XJoustitution,  and  its  framers  had  so  understoodand  intended 
the  section,  it  was  wholly  unnecessary  to  confer  upon  him  the 
power  to  fiJl  tl>e  vacancies  in  those  offices  until  they  shall  have 
been  filled  by  and  with  the  advice  and  consent  of  the  senate; 
and  no  provision  of  a  solemn  written  Constitution  should  be 
held  to  \ye  purposeless,  but  each  should  be  given  effect,  and  the 
whole  rendered  uniform  if  practicable. 
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That  the  framers  of  the  Constitution  believed  they  had  in- 
vested the  governor  with  general  power  to  fill  vacancies  tern- 
porarily,  with  the  limitation  we  have  suggested,  is  strongly 
evidenced  by  the  fact  that  they  either  delegated  the  power  to- 
the  general  assembly  or  expressly  provided  in  the  Constitu- 
tion itself  the  manner  of  filling  of  vacancies  temporarily  in  all 
of  the  offices  created  by  the  Constitution  except  lieutenant- 
governor,  member  of  the  general  assembly,  circuit  judge  and 
appellate  judge. 

As  to  these  the  necessity  of  filling  the  vacancies  temporarily 
did  not  exist,  nor  did  the  vacancies  demand  more  expeditious 
means  of  filling  them  than  were  adopted  by  the  Constitution- 
Should  a  vacancy  occur  in  the  office  of  lieutenant-governor 
during  the  recess  of  the  senate  there  could  be  no  great  neces- 
sity for  filling  the  vacancy  until  the  senate,  over  which  he  pre- 
sides by  virtue  of  his  office,  should  assemble  unless  he  were- 
acting,  or  should  be  called  upon  to  act,  as  governor,  and  ii> 
that  event  the  Constitution  (section  20,  article  8)  makes  it 
*'the  duty  of  the  secretary  of  state  for  the  time  being  to  con- 
vene the  senate  for  the  purpose  of  choosing  a  speaker."  And 
this  construction  avoids  the  possibility  of  the  governrr  ap- 
pointing his  own  successor. 

Section  81,  article  2,  provides  that  *'the  general  assembly 
shall  regulate  by  law,  by  whom,  and  in  what  manner  writs  of 
election  shall  be  issued  to  fill  vacancies  which  may  happen  in 
either  branch  thereof." 

And  no  one  certainly  would  contend  that  the  Constitution 
conferred  upon  the  governor  the  power  to  fill  vacancies  tem- 
porarily in  the  office  of  senator  or  representative,  or  that  it 
would  ever  become  necessary  to  do  so  to  constitute  a  quorum. 
Before  considering  the  sections  of  the  Constitution,  which 
are  in  substance  the  same,  relative  to  the  mode  of  filling  va- 
cancies in  the  office  of  appellate  or  circuit  judge,  we  will  call 
attention  to  the  contemporaneous  and  subsequent  practical 
construction  placed  upon  the  provisions  of  the  Constitution 
above  mentioned  by  the  legislative  department  in  putting;, 
them  into  operation. 
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Thej' furnish  a  most  reliable  guide  in  the  construction  of  the- 
extent  of  the  general  power  conferred  upon  the  governor  to  till 
vacancies  temporarily  by  section  9  of  article  8. 

It  is  provided  by  section  7,  article  6,  chapter  88,  General 
Statutes,  title  ^'Elections,"  that  a  vacancy  in  the  office  of 
Commonwealth's  attorney  or  circuit  court  clerk  shall  be  tem- 
porarily filled  by  the  circuit  judge  until  the  next  succeeding: 
election. 

Section  5,  ibid,  directs  that  a  vacancy  in  the  office  of  sheriff, 
coroner,  surveyor,  county  court  clerk,  county  attorney,  jailer, 
constable  or  assessor  shall  be  temporarily  tilled  by  the  county 
court  until  the  next  succeeding  August  election. 

Section  8  of  the  same  article  requires  that  a  vacancy  in  the 
office  of  county  judge  shall  be  filled  by  the  justices  t)f  the  peace 
of  the  county  until  the  next  August  election. 

And  even  as  to  vacancies  in  the  office  of  justice  of  the  peace- 
the  legislature,  in  providing  therefor,  considered  it  necessary 
to  the  exercise  of  the  power  by  the  governor  to  expressly  invest. 
him  with  authority  to  fill  them  temporarily  until  the  next. 
Bucceeding  May  or  August  election,  and  the  executive  depart- 
ment has  uniformly  complied  with  this  provision  of  the  law,, 
thereby  showing  its  recognition  of  the  authority  of  the  legis- 
lature to  enact  it. 

While ''contemporary  construction  can  never  alirogate  the 
text,  never  fritter  away  its  obyious  sense,  never  narrow  down 
its  true  limitations,  and  never  enlarge  its  natural  boundaries," 
the  practical  exposition  of  section  9,  article  8  of  the  Consti- 
tution, which  the  legislature  has  given  by  the  many  provisions 
for  tilling  vacancies  temporarily,  sustains  the  construction  of 
that  section  we  have  indicated  with  a  plausibility  and  strength 
not  easily  destroyed. 

But  we  are  warned  that  legislative  construction  is  neutralized 
by  executive  interpretation. 

The  single  instance,  not  to  be  dignified  into  a  prer;edent,  of 
the  ad  interim  appointment  of  the  late  Judge  Sampson  to  fill 
a  vacancy  in  the  Court  of  Appeals,  took  place  near  the  close  of 
a  power-assuming  war,  which  carried  from  the  military  into 
tha  exercise  of  civil  authority  the  example  of  force  and  a. 
neglect  or  disregard  of  written  Constitutions. 
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That  iostanoe,  without  another  of  like  charaptei:  to  support 
it,  and  in  conflict  with  the  practice  of  subsequent,  governors 
who  expressly  refused  to  exercise  the  power,  although  vacancies 
of.  the  same  kii>d  and  of  equal  necessity  have  occjirred,  does 
not  furnish  9uch  a  precedent  as  shoujd  copjmand  o^ir  irapjicit 
ccnSdence  in  its  correctness,  which  should  always  exist  in.  a 
constitutional. precedent. 

Section  7,  article  4,  reads:  **If  a  vacancy  shall  occur  in  said 
Court  (of  Appeals)  from  any  cause,  the  governor  shall  i^sue  a 
writ  of  election  to  the  proper  district  to.  fill  such  vacancy  for 
the  residue  of  the  term:  Provided,  That  if  the  unexpired  term 
be  less  than  one  year  the  governor  shall  appoint  a  judge  to 
fill  such  vacancy.." 

In  construing  this  section  two  well-established  qanons  of 
constitutional  construction  should  he  applied:  On«,  that  effect 
must  be  given  to  a  particular  intent  plainly  expressed  in  one 
part  of  the  Constitution,  though  apparently  opposed  to  a  gen- 
eral intent  deduced  from  other  parts,  or,  as  Judge  Story  ex- 
presses it,  **the  specification  of  particulars  is  the  exclusion  of 
generals;"  the  other,  where  the  whole  of  a  subject  is  so  pro- 
vided for  by  a  clause  of  the  Constitution  as  to  leave  no  d^Hibt 
of  the  manner  of  its  enforcement  or  the  agency  designated  for 
that  purpose,  such  subject  is  placed  beyond  legislative  power 
or  executirtre  control.  (Lowe  v.  Commonwealthi  3  Met.,  — ; 
Page  V.  Hardin,  8  Ben  Mon.,  — . ) 

It  will  be  seen  that  the  governor  is  commanded  to  i&pue  a 
writ  of  election  to  fill  the  vacancy;  that  it;  must  go  to  the  dis- 
trict wherein  it  occurs,  and  the  writ  of  election  muet  be  to  lijl 
such  vacancy  for  the  residue  of  the  term. 

And  there  is  no  qualification  of  these  plain  expressions,  ex- 
cept the  unexpired  term  be  less  than  one  year,  then,  and  then 
only,  the  governor  shall  appoint  a  judge  to  fill  such  vacancy. 

Whether  this  provision,  while  it  is  being  complied  with  by 
the  governor  and  electors  of  the  proper  district,  will  leave  any 
part  of  the  residue  of  the  term  without  an  iiicumbent,  does 
not  destroy  the  particular  intent  plainly  expressed  by  the  sim- 
ple language  used,  and  authorize  an  interpretation  of  the  first 
clause  of  the  section  that  will  permit  some  other  mode  of  fill- 
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ing  the  vacancy  for  the  resid,ue  of  the  term  than  by  writ  of 
election  issued  by  the  governor,  and  the  votes  of  the  free  elec- 
tors of  the  district  wherein  it  occurs. 

And  this  copolusipn  is  sustained,  not  only  by  the  elective 
system  inaugurated  by  the  Constitution,  legislative  and  execu- 
tive ooustruction,  but  by  the  terms  of  section  4,  article  4, 
which  provide  that  any  three  of  the  judges  of  the  Court  of 
Appeal^  may  constitute  a  court  for  tha  transaction  cf  business. 

And  although  a  vacancy  may  Occur  a  court  still  exists,  aid 
thQ  absolute  necessity  for  a  pro  tew.  judge  is  thtn-eby  avoided. 

It  may  be  suggested,  however,  that  two  or  more  vacancies 
in  the  court  might  happen  at  the  same  time,  and  that  then 
the  necessity  would  arise  for  the  action  of  the  governor  under 
the  general  power  to  fill  vacancies  ad  interim. 

But  we  ask  why  itivest  the  governor  with  tlie  power  to  fill 
vacancies  for  the  time  being  rather  than  the  ])eoi)le?  The 
answer  is  that  he  can  do  it  more  readily  than  them.  Admit 
that  to  be  true,  yet  if  the  framers  of  the  Constitution  had  in- 
tended section  9  of  article  8  to  apply  for  that  reason  to  a  va- 
cancy in  the  Court  of  Appeals,  they  certaiiily  would  have 
Bpecified  the  time  within  which  the  governor  should  act,  and 
not  left  it  solely  to  his  discretion,  when  by  a  nc^t  unreasonable 
exercise  thereof  he  might  deliberate  more  than  six  weeks  in 
selecting  an  incumbent,  and  when  the  people  can  and  have 
acted  in  that  space  of  time.  Besides,  the  inability  to  prove  a 
necessity  for  the  governor  exercising  the  a|)i)ointing  [jower, 
not  capable  of  being  equally  met  by  the  petjple  through  an 
election,  it  is  shown  by  the  Constitution  that  its  fnrmers  never 
intended  to  place  the  power  to  constitute  a  Court  of  Appeals 
by  filling  vacancies  in  any  other  hands  thah  those  of  the  i)po- 
ple.  They  said  there  shall  be  no  court  with  power  to  transact 
business  with  l(?ss  than  three  judges.  And  in  all  cases  that 
can  possibly  arise,  where  it  might  be  necessary  to  the  existence 
of  a  constitutional  court  to  fill  vacancies,  the  people,  and  not 
the  governor,  have  been  expressly  invested  with  the  power 
under  a  writ  of  election  to  fill  them.  Under  the  arrangement 
of  the  Constitution  there  can  not  be  at  the  same  time  less 
than  one  year  unexpired  of   the   term   of  office  of  two  judges 
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should  thoy  die  or  resign  at  the  same  instant,  or  even  within 
one  year  of  each  other. 

Should  the  office  of  any  one  of  them  become  vacant  withiiy 
one  year  of  the  expiration  of  his  term  the  other  judges  would 
each  have  more  than  one  year  to  serve;  and  under  the  provi- 
sion of  the  Constitution,  **that  if  the  unexpired  term  be  less 
than  one  year  the  governor  shall  appoint,''  it  is  clear  he  wa& 
not  empowered  to  fill  more  than  one  vacancy  in  the  Court  of 
Appeals  at  the  same  time,  although  two  might  occur,  because 
his  power  to  appoint  is  limited  to  vacancies  of  less  than  one 
year's  time. 

This  exclusion  of  his  power  to  fill  vacancies  of  more  than- 
one  year's  duration  by  the  express  language  of  the  Constitution 
and  the  significant  organization  of  the  Court  of  Appeals,  gives 
great  force  to  the  thought  running  through  the  Constitution, 
that  the  judiciary  shall  not  be  appointed  by  the  executive  un- 
less authority  to  do  so  is  given  with  particularity. 

The  legislature,  adopting  the  interpretation  of  section  7, 
article  4,  we  have  placed  upon  it,  made  an  exception  to  the 
law  fixing  the  day  to  be  appointed  generally  by  writ  or  proc- 
lamation for  holding  an  election  to  fill  vacancies,  and  provided 
the  brief  space  of  six  weeks,  the  shortest  reasonable  time  for 
holding  an  election  to  fill  a  vacancy  in  the  office  of  judge  of 
the  Court  of  Appeals,  while  it  fixed  a  much  longer  time  within 
which  to  fill  vacancies  in  less  important  offices  by  smaller  con- 
stituencies occupying  a  much  more  limited  territory. 

If  the  construction  placed  on  section  7,  article  4,  by  those 
favoring  the  exercise  of  the  power  to  appoint  should  be  adopted, 
it  would  result  that  the  residue  of  the  term,  however  long  the 
perioJ,  could  be  filled  by  the  appointment  of  the  governor,  as 
the  Constitution  does  not  provide  when  the  writ  of  election 
shall  issue. 

The  governor  might  be  satisfied  with  the  person  appointed, 
and  decline  to  issue  the  writ;  and  in  the  absence  of  some  leg- 
islative enactmei]t  designating  the  period  within  which  such  a 
vacancy  shall  l^e  filled  the  governor  could  withhold  or  issue 
the  writ  of  election  at  his  pleasure;  or  he  might  deny  the  power 
of  the  legislature  to  direct  him  when  to  issue  the  writ  of  elec- 
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tion  on  the  ground  that  the  Constitution  provides  the  state  of 
case  in  which  he  shall  issue  the  writ,  and  having  the  power  to 
issue  it,  claim  that  his  powei  as  to  the  time  and  manner  of 
doing  so  is  implied,  and  beyond  legislative  regulation. 

Construe  the  clause  of  section  7,  article  4,  which  directs  the 
governor  to  issue  a  writ  of  election  to  fill  the  residue  of  the 
term,  as  if  there  had  been  no  legislation  in  reference  to  it,  and 
it  is  evident  the  authors  of  the  Constitution  intended  to  clothe 
the  executive  with  the  power  to  appoint  only  when  there  is  less 
than  one  year  of  the  term  to  expire. 

The  power  is  expressly  limited  by  the  last  clause  of  the  sec- 
tion, and  the  mode  of  filling  the  vacancy  clearly  pointed  out 
in  the  first. 

If  it  was  the  purpose  to  provide  for  the  temporary  appoint- 
ment of  a  judge  to  serve  until  an  election  should  be  held,  the 
framers  of  the  Constitution  would  have  certninly  said  go,  as 
they  did  in  other  sections^by  wliich  they  provided  for  the  teni- 
pornry  appointment  of  State  officers,  clerk  of  the  Court  of  Ap- 
peals, and  all  the^executive  and  ministerial  officers  for  counties 
and  districts. 

And,  in  conclusion,  we  say:  **If  the  existence  or  nor/exist- 
ence of  the  power  in  question  is,  or  ought  to  be,  determined 
by  the  language  of  section  9,  article  8,  and  of  section  7,  article 
4,  without  the  aids  from  the  various  sources  to  which  we  have 
gone,  and  were  they  in  conflict  with  each  other,  the  latter 
must  control,  as  it  specifically  provides  the  manner  of  its  en- 
forcement, b}'  whom  it  shall  be  done,  and  regulates  the  whole 
subject-matter,  and  is,  equallywith  the  former,  the  best  of  the 
organic  law. 

And  no  department  of  the  government,  whether  legislative, 
executive  or  judicial,  has  the  power  to  abrogate  the  meaning 
of  its  terms  or  establish  other  modes  than  those  embraced 
within  its  fixed  limits. 

With  these  expressions  of  our  views  of  the  subject  upon  which 
your  excellency  has  sought  our  advice,  we  inclose  official  notice 
of  the  death  of  pur  stainless  associate,  Chief  Justice  Martin  H. 
Cofer,  who  was  dear  to  us,  and  invaluable  to  the  State. 
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SHAWHAN,  &c.  V.  ZINN,  &r. 

(Filed  March  5,  1881.) 

Corporations— Rights  of  stockholders— A  stockholder  has  no  ri^ht  to  sue  to 
enforces  corporate  cause  of  action  unless  the  officers  of  the  corpi)ratioD 
refuse  to  sue  to  assert  the  cause  of  action  alleged  by  him,  and  in  ordt^r  to 
show  or  manifest  his  right  to  sue  in  such  a  case  the  stockholder  must  allege 
that  the  officers  of  the  corporation  refuse  .to  sue  to  assert  that  cause  of  action, 
and  be  must  also  make  the  corporation  a  partj  tohls  suit. 

In  this  case  the  stockholder's  petition  was  properly  dismissed  absolutely 
by  the  lower  court  because  he  did  not  allege  that  the  offict>rs  of  the  corpora- 
tion had  refused  to  sue,  and  also  because  he  did  not  make  the  corporation  a 
party  defendant  to  his  suit. 

Opinion  of  the  court  by  Judge  Pry  or. 

An  action  was  j)ending  in  the  Kenton  Chancery  Court  be- 
tween the  Covington  &  Lexington  Railway  Co.,  as  plaintiff?, 
and  Bowler'fa  heirs  and  others,  defendants,  involving  the  right 
of  Bowler's  heirs  to  hold  the  road  as  purchasers  at  a  decretal 
sale  subjecting  the  road  to  the  payment  of  a  large  sum  of 
money,  secured  by  mortgage,  and  sold  at  the  instance  of  the 
mortgagees  under  a  petition  in  equity  filed  in  the  Fayette  Cir- 
cuit Court.  The  right  of  the  parties  was  finally  determined 
on  an  appeal  to  this  court,  in  an  opinion  holding  that  the  pur- 
chase inured  to  the  benelit  of  the  Covington  &  Lexington  Rail- 
road Co.,  and  a  mandate  issued  directing  certain  proceedings 
to  be  had  in  the  court  below.  After  this  opinion  was  deliv- 
ered, on  a  petition  for  a  rehearing  filed  in  which  it  ai)peared 
that  the  heirs  of  Bowler  were  not  all  before  the  court,  the 
mandate  or  opinion  was  modified  and  the  heirs  of  Bowler  were 
permitted  to  make  defense,  and  if  no  i)roper  defense  was  inter- 
posed the  judgment  directed  to  be  entered  as  required  by  the 
original  opinion. 

The  parties  who  purchased  under  the  sale  of  tjie  Fayette 
<3ourfc  had  organized  a  new  corporation  known  as  the  Kentucky 
Central  Railroad  Co. 

After  the  return  of  the  cause  from  this  court  the  president, 
directors,  etc.,  of  the  Covington  &  Lexington  Railroad  Co.  (the 
old  corporation)  entered  into  a  com])romise  with  the  new  cor- 
poration, or  the  purchasers  of  the  road,  by  which  the  action 
for  its  recovery  by  the  old  corporation  was  dismissed  and  the 
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stock  transferred  by  the  agreement  to  the  new  corporation, 
thereby  leaving  the  purchasers  at  the  dearetal  sale  the  owners 
of  the  road. 

Whether  the  president  and  directors,  or  a  majority  of  'them, 
were  authorized  to  make  the  agreement  at  a  meeting  of  the 
stockholders  does  not  appear,  and  whether  such  power  could 
have  been  conferred  is  not  material  to  inquire.  It  is  evident, 
however,  that  where  the  franchise  has  already  been  sold  the 
power  of  the  president  and  directors  to  compromise  with  the 
purchasers  in  a  controversy  involving  the  validity  of  the  sale 
would  not  be  controlled  by  the  well-established  rule  that  the 
directors  of  a  corporation  have  no  power  t(»  destroy  its  cor- 
porate existence. 

The  appellant  in  the  present  case  alleges  that  he  is  a  stock- 
holder, and  that  the  board,  or  a  majority  of  them,  combining 
with  the  defendants  in  the  original  action  for  the  purpose  of 
defrauding^  tlie  stockholders,  entered  into  the  compromise  by 
which  the  action  for  the  recovery  of  the  road  was  dismissed 
and  all  the  rights  and  franchises  transferred  to  the  new  cor- 
poration, thereby  destroying  not  only  the  existence  of  the  old 
corporation,  but  rendering  the  stock  of  the  app^^llant  value- 
less. He  asks  that  the  action  dismissed  by  the  directors  be 
reinstated  on  the  docket,  and  that  he  be  permitted  to  prose- 
cute the  action,  and  that  the  compromise  agreement  be  disre- 
garded. It  is  plain  that  the  president  and  directors  of  the  old 
company,  having  the  right  to  institute  the  action,  had  the- 
power  to  dismiss  it,  and  certainly  one  out  of  irjany  stockhold- 
ers may  not,  and  in  the  name  of  or  for  the  corporation,  will 
not  be  permitted  to  prosecute  the  action  in  his  own  name 
against  the  will  and  consent  of  the  directors.  A  stockholder 
may  sue  for  the  corporation  or  his  associate  stockholders  when 
the  rights  of  the  corporation  are  involved  and  the  directors  de- 
cliDe  to  sue,  or  refuse  to  permit  the  stockholders  to  prosecute 
the  action  in  the  name  of  the  corporation.  Such  facts  must 
be  alleged  and  the  corporation  must  be  a  party  plaintif!  or 
defendant,  and  this  is  indispensable  because,  as  said  in  the  case 
of  Davenport  v.  Davis,  14  Wallace,  — ,  *'the  relief  is  tysked  ia 
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iDehalf  of  the  corporation  and  not  the  individual  stockholder. '^ 
There  is  no  allegation  that  the  directors  decline  to  reinstate 
the  case  on  the  docket,  or  that  any  demand  was  ever  made  of 
them,  or  either  of  them,  by  the  stockholder  bringing  this 
■action  or  any  parties  in  interest  to  continue  its  prosecution; 
Dor  is  the  corporation,  the  Covington  and  Lexington  Railroad 
Co.,  a  party  to  the  action,  and  its  prosecution,  therefore,  by 
the  stockholder  would  be  no  bar  to  a  subsequent  action  by  the 
corporation. 

This  is  not  merely  a  defect  of  parties  (the  failure  to  bring 
the  corporation  before  the  court)  to  be  taken  advantage  of  by 
special  demurrer,  but  the  omission  to  make  the  corporation 
either  a  plaintiff  or  defendant  leaves  the  stockholder  without 
a<3au8e  of  action;  in  other  words,  the  party  entitled  to  the  re- 
lief is  not  before  the  court.  The  stock  of  the  stockholder  in 
the  old  corporation,  or  his  rights  under  it,  can  not  be  affected 
if  the  directors  have  no  power  to  make  the  compromise,  but 
this  is  a  different  question  from  the  relief  sought  here,  viz: 
That  the  stockholder  may  institute  and  prosecute  the  action 
in  his  own  name.  We  have  the  stockholder  asserting  this 
right,  and  president  and  directors  in  court  asking  its  dismissal, 
and  the  court  very  properly  sustained  the  demurrer. 

*'It  ia  admitted  that  such  a  suit  would  be  defective,  and  that 
in  every  case  where  the  question,  whether  of  ultra  vires  or  of 
fraud,  is  one  which  concerns  the  corporation  itself,  tlie  cor- 
poration must  be  a  party,  either  as  plaintiff  or  defendant.  A 
<iecision  in  the  absence  of  the  corporation  would  be  a  decision 
affecting  the  rights  and  liabilities  of  an  individual  not  before, 
and  not. heard  by,  the  court."  (Green  Brice's  Ultra  Vires, 
page  571. ) 

If  this  stockholder  can  institute  an  action  in  his  own  name 
and  for  his  own  benefit  every  other  stockholder  may  bring  a 
like  action,  and,  therefore,  the  necessity  of  bringing  the  party 
entitled  to  the  relief  before  the  court,  and  if  no  such  part}'  ap- 
pears a  demurrer  sbould  be  sustained. 

It  w,qs  not  necessary  or  proper  for  the  court  below  to  dismiss 
the  action  without  prejudice,  as  it  can  not  affect  thu  rights  of 
any  of  the  parties,  nor  wasMt  proper  for  the  court  to  require 
the  appellant  to  bring  the  corporation  before  the  court — this 
was  the  appellant's  duty,  as  in  the  absence  of  the  corporation 
no  relief  could  have  been  granted. 
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Mauy  other  questions  have  been  raised  on  the  appeal  as  to 
the  sufficiency  of  the  petition.  These  questions  have  not  been 
considered  for  the  reasons  already  indicated. 

The  demurrer  was  properly  maintained. 

C.  VV.  West  for  appellants. 

Wra.  Lindsay  and  W.  P.  D.  Bush  for  nppellees. 


CAMPBELL,  &c.  v.  CAMPBELL'S  TRUSTEE,  &c. 
(Filed  May  28,  1880.) 

1.  The  equity  of  the  wifn  is  Huperiur  to  tiie  equity  of  the  husliitnd'iis  crec"- 
Itors  wliere  she  had  apfreed  to  sell  her  laiit!  aod  in  vest  the  proof  eds  in  an- 
other  tract,  on  the  oondition  that  the  deed  should  l^e  made  to  her,  and  the 
vendor,  knowiuf!  the  source  whence  he  was  paid,  made  the  deed  to  her  hus- 
band without  her  knowled^re  or  consent,  and  upon  her  discovery  and  com- 
plaint of  the  wronfi;  the  husband  conveyed  the  tract  to  another,  who,  on  the 
same  day,  executed  a  deed  to  the  wife. 

2.  Husband's  right  of  curtesy  in  this  State  is  not  hubject  to  the  payment 
of  any  separate  debt  or  responsibility  of  his  during  the  life  of  the  wife. 

3.  A  purchaser  from  the  husband,  while  the  Icpral  title  was  in  him,  with- 
out notice  of  the  trust  and  the  wife's  resulting  equity,  might  hold  the  land 
against  her. 

4.  A  creditor  who  has  not  been  misled  or  defrauded  by  any  volunt-ary  act 
of  hers,  and  who  fails  to  assert  his  claim  before  the  completion  of  her  legal 

title,  can  not  be  preferred  over  her  prior  equity. 

Appeal  from  Madison  Circuit  Court. 
Opinion  of  the  court  by  Judge  Hargis. 

At  the  time  the  appellants,  Josephine  Campbell  and  S.  L. 
Campbell,  intermarried  the  latter  was  possessed  of  consider- 
able <»9tate,  and  was  thought  to  be  solvent  by  the  community 
in  which  he  resided,  and  his  wife  was  the  owner,  by  gift  from 
her  father,  of  a  tract  of  land  worth  about  $4,000. 

She  agreed  with  her  husband  to  sell  her  land  and  invest  the 
proceeds  in  another  tract  larger  and  more  valuable  than  hers, 
lying  in  the  same  county  and  contiguous  to  his  lands,  upon 
whieh  they  reside^v'upon  the  condition  that  the  deed  should 
be  made  to  her.  • 

In  pursuance  of  that  agreement  she  United  with  him  in  the 
«ale  of  her  land  and  the  proceeds  thereof  were  paid  for  the 
•other  tract,  containing  181  acres,  to  the  vendor,  Dennx^who,  j 
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although  he  knew  the  source  whence  he  was  being  paid,  made 
the  deed  to  her  husband  without  her  knowledge  or  consent. 

This  price  agreed  to  be  paid  for  the  tract  purchased  from 
Denny  was  $7,800,  the  remainder  of  which  was  paid  oiit  of  her 
distributable  share  of  her  deceased  father's  estate  before  any 
part  thereof  came  to  the  hands  of  herself  or  husband. 

Denny,  being  the  administrator  of  her  father,  retained  of 
her  distributable  share  enough  to  pay  the  residue  of  the  pur- 
chase  price,  and  they  executed  to  him  their  joint^  receipta 
therefor,  which  was  charged  to  her  in  his  fiducial  settlement. 

Some  six  months  after  the  deed  was  made  by  Denny  to  her 
husband,  ehe  discovered  the  condition  of  the  title,  and  com- 
plained of  the  wrong  that  had  been  done  to  her.  And  about 
two  months  thereafter  her  husband  convej^ed  the  181  acres,  in 
consideration  of  one  dollar,  to  Alexander  Campbell  who,  upon 
the  same  day,  executed  a  deed  therefor  to  the  appellant  Jose- 
])hine. 

All  of  said  deeds  were  either  recorded  or  lodged  for  record 
before  the  institution  of  this  action  by  her  husband's  trustee 
to  ascertain  assets  and  pay  debts  to  the  extent  of  his  property^ 
which  he  had  assigned  for  the  benefit  of  his  creditors. 

It  appears  that  the  husband  did  not  pay  any  part  of  the  $7,- 
800,  but  the  whole  of  that  sura  was  paid  by  the  wife  With  the 
proceeds  of.  her  land  and  distributable  share.  It,  therefore, 
follows  that  her  equity  is  superior  to  the  equity  of  his  cred- 
itors, and  unless  some  inexorable  legal  rule  can  be  interposed 
to  defeat  her  claim  to  the  131  acres  of  land,  justice  demand^' 
that  it  should  not  be  taken  from  her  for  their  benefit: 

She  neither  consented  nor  acquiesced  in  making  the  title  ta 
her  husband,  and  her  conduct  is  without  fraud,  and  free  from 
any  just  suspicion  of  dishonesty. 

And  this  court  has  held  in  the  case  of  Miller  and  Wife  v.. 
Edwards,  &g.,  7  Bush,  897,  the  facts  of  which  are  analogous  in 
this  case,  that  **6ucb  a  contract  as  that  made  with  her  hus- 
band before  her  land  was  sgld  is  valid  and  enforcible  as  be- 
tween the  parties  to  it,  as  a  prudent  mode  of  preserving  her 
estate  against  his  improvidence  or  capricious  power."  (Lady 
Armdel  v.  Pl?ipps,  10  Vesey^  146;  Livingston  v.  Livingston,  2. 
Johns,  539. ) 
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This  principle  of  law  seemed  to  bo  so  well  established  that 
the  court  said  in  that  case  *'it  now  requires  no  citation  of 
authorities  in  its  support." 

The  case  of  Wickes  v,  Clarke,  8  Paige,  191,  cited  by  appel- 
lee's counsel,  does  not  sustain  their  position,  but,  on  the  con- 
trary, it  is  in  accord  with  the  doctrine  above  quoted. 

The  vice  chancellor  said  in  that  case  intentional  fraud  must 
appear  to  render  void  a  voluntary  settlement,  even  as  to  cred- 
itors whose  debts  existed  when  the  deed  was  made.  He  very 
properly  distinguished  this  class  of  cases  from  the  ordinary 
case  of  a  husband  making  a  settlement  of  his  own  property 
upon  his  family  under  similar  circumstances,  and  then  went 
on  to  say,  *Svith  respect  to  both  real  and  personal  property 
which  comes  to  the  wife  by  gift  or  inheritance,  and  in  which  the 
husband  gains  an  estate  or  interest  in  law  by  virtue  of  the 
marriage,  the  wife's  equity,  as  it  is  called,  entitles  her  to  a 
settlement  which  this  court  will  invariably  enforce  in  favor  o.f 
the  wife,  and  even  the  children  of  the  marriage,  against  the 
husband  and  all  claiming  under  him,  such  as  assignees  or  cred- 
itors, especially  whenever  they  are  obliged  to  seek  the  aid  of 
the  court  to  reach  the  property."     (Clancy,  440, ) 

The  chancellor  concurred  in  the  conclusion  of  the  vice  chan- 
cellor, except  so  far  as  he  upheld  the  conveyance  of  the  hus- 
band's interest  as  tenant  by  the  curtesy  initit\te. 

Such  an  interest  being  his  absolute  property,  independent  of 
his  wife,  and  subject  to  his  debts  by  the  laws  of  New  York, 
could  not  be  voluntarily  parted  with  to  the  prejudice  of  ante- 
cedent creditors. 

But  no  such  rule  can  prevail  in  Kentucky,  because  section  2, 
chapter  52,  General  Statutes,  provides:  *'The  husband's  con- 
tingent right  of  curtesy  shall  not  be  sold  for,  or  otherwise 
subjected  to,  the  payment  of  any  separate  debt'  or  responsifcil- 
.ity  of  his  during  her  life."  Her  husband's  conveyance  of  such 
a  right  did  not,  therefore,  prejudice  his  creditors,  who  could 
not  subject  it  to  their  debts  in  any  event.  Nor  does  this  case 
fall  within  that  class  of  cases  founded  on  parol  antenuptial 
contracts,  which  are  in  contravention  of  the  statute  of  frauds. 
July,  1881—2 
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It  is  a  postnuptial  contract,  not  prohibited  by  that  statute, 
whereby  the  husband  becanie  the  trustee  of  the  wife,  for  a 
commensurate  and  highly  meritorious  consideration,  and  the 
execution  of  the  deed  by  him  to  Alexander  Campbell,  and  by 
the  latter  to  the  appellant  Josephine,  was  in  .effect  what  a 
court  of  equity  would  have  compelled  him  to  do  before  he 
could  have  reduced  her  property  by  its  aid  to  his  poRses^ion. 
(Story's  Eq.,  volume  2,  section  l?577a. )  And  his  creditori^, 
who  have  been  '^obliged  to  seek  the  aid  of  the  court  to  reach 
the  property, '' stand  in  no  better  attitude  than  he.  And  as 
this  court  said  in  the  case  of  Lattimer,  Sic.  v.  Glenn,  &c.,  2 
Busii,  544,  **8he  having  the  legal  title,  with  an  equity  un- 
tainted with  illegality  or  fraud,  can  not  be  disturbed."  (Agnes- 
worth,  &c.  v.  Haldeman,  &c.,  "2  Duvall,  560,  and  authorities 
therein  cited.) 

The  order  of  lodging  the  deeds  for  record,  whether  before  or 
after  the  deed  of  assignment,  does  not  affect  the  rights  of  the 
appellant  Josephine  for  the  reason  found  in  Miller  and  Wife 
V.  Edwards,  where  it  is  said  of  a  state  of  fact  nearly  identical 
with  those  of  this  case:  *'Even  without  any  explicit  stipula- 
tion, an  available  trust  resulted  by  implication,  unaffected  by 
the  statute  of  frauds  or  of  conveyances." 

And  although  a  purchaser  from  the  husband,  without  notice 
of  the  trust  anrl  the  wife's  resulting  equity,  while  the  legal 
title  was  in  him,  might  hold  the  land  against  her,  still  a  cred- 
itor who  has  not  been  misled  or  defrauded  by  any  voluntary 
act  of  hers,  and  who  fails  to  assert  his  claim  before  the  com- 
pletion of  her  legal  title,  can  not  be  preferred  over  her  pure 
equity. 

It  is  not  necessary  to  review  the  other  authorities  cited  as 
they  embrace  quite  a  different  state  of  facts  from  those  dis- 
closed by  this  record. 

The  judgment  is,  therefore,  reversed  and  cause  remanded, 
with  directions  to  dismiss  the  petition  so  far  as  it  seeks  to  set 
aside  the  deed  from  Alexander  Campbell  to  Josephine  Camp- 
bell and  her  children,  andjfor  further  proper  proceedings. 

R.  M.  &  W.  0.  Bradley  for  appellants. 

Burnam,  Chenault  <fe  Burnam  for  appellees. 
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BILLINGTON  v.  COMMONWEALTH. 
(Filed  June  2,  1881— Not  to  be  reported.) 

1.  The  authority  of  agent  to  bind  principal  as  surety  must  be  in  writing— 
The  signature  of  the  surety,  written  by  his  agent  to  a  bond,  in  his  presence 
and  by  bis  oral  direction,  can  not  bo  construed  to  be  the  act  of  the  surety. 
Chapter  22,  section  20  of  General  Statutes,  provides:  "No  person  shall  be 
bound  as  the  surety  of  another,  by  the  act  of  an  agent,  unless  the  authority 

■of  the  agent  is  in  writing,  signed  by  the  principal ;  or  if  the  principal  do 
not  write  his  name,  then  by  his  sign  or  mark  made  in  the  presence  of  at 
least  one  creditable  attesting  witness." 

2.  Section  85  of  the  Criminal  Code,  providing  that  a  liail  bond  shall  not  be 
invalidated  by  reason  of  Irregularities,  does  not  apply  in  a  case  lil^e  this, 
when  the  question  is  of  execution  or  nonexecution  of  the  bond,  but  applies 
to  the  construction  of  the  bund  when  its  execution  is  not  denied. 

Appeal  from  Ballard  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hinee. 

L.  M.  Billington  being  in  custody  charged  with  **ku-khix- 
ing"  was  admitted  to  bail  in  the  sum  of  $800,  with  appellant 
as  surety  in  the  bond.  On  failure  of  the  accused  to  appear 
•and  answer  the  charge  the  bond  was  forfeited,  and  to  a  rule 
"to  show  cause  why  judgment  should  not  go  on  the  forfeiture 
appellant  responded  that  he  did  not  sign  his  name  to  the  bond; 
that  he  did  not  make  his  mark  to  the  signature  appearing 
thereto,  and  that  he  never  authorized  any  one  in  writing  to 
•sign  his  name  to  the  bond.  To  this  response  a  demurrer  was 
sustained  and  judgment  rendered  against  appellant.  It  is 
agreed  in  the  bill  of  evidence  that  appellant  was  examined  as 
to  his  qualification  as  bail,  and  that  in  the  presence  of  the 
judge,  who  accepted  the  bond,  he  directed  the  attorney  for  the 
accused  to  sign  his  name  to  the  bond;  that  the  name  was 
signed  in  the  presence  of  appellant  as  directed,  and  that  there- 
upon, and  by  reason  of  the  execution  and*delivery  of  the  bond, 
the  accused  was  released  from  lawful  custody. 

Counsel  for  appellant  insists  that  no  liability  attaches  by  rea- 
son of  the  execution  of  the  bond  because  of  the  failure  to  com- 
ply with  section  20  of  chapter  22  of  General  Statutes,  which  is 
38  follows: 

**No  person  shall  be  bound  as  the  surety  of  another,  by  the 
act  of  an  agent,  unless  the  authority  of  the  agent  is  in  writing, 
:8igned  by  the  principal ;  or  if  the  principal  do  not  write  his 
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name,  then  by  his  sign  or  mark  made  in  the  presence  of  at 
least  one  creditable  attesting  witness.'' 

The  language  of'the  section  seems  tu  be  imperative  and  with- 
out exception  that  in  all  cases  of  suretyship,  in  order  that  the 
act  of  one  may  bind  another  as  surety,  such  act  must  be  done 
under  written  authority  from  the  one  held  to  answer  as  surety. 

Unless  then  the  signature  by  the  attorney,  in  the  presence 
of  appellant  and  by  his  oral  direction,  can  be  construed  to  be 
the  act  of  appellant  and  not  that  of  his  agent,  there  appears  to 
be  no  escape  from  the  conclusion  that  appellant  is  not  bound  a& 
surety  on  the  bond.  Why  a  thing  done  in  the  presence  of  the 
one  directing  it  is  any  the  less  an  act  of  an  agent  for  his  prin- 
cipal than  if  the  act  was  done  in  the  absence  of  the  principal 
and  by  his  previous  direction  is  difficult  to  conceive.  In  either 
case  the  thing  done  is  but  the  performance  of  a  physical  act 
which  is  in  conformity  to  the  will  of  the  principal,  and  in  all 
such  cases  the  law  seems  to  contemplate  that  the  will  of  the 
principal  shall  not  be  made  binding  upon  him  unless  it  be  ex- 
pressed in  writing.  -In  other  >vords,  that  the  best  and  only 
evidence  of  the  intention  of  the  princij)al  to  bind  himself  as 
surety  is  the  written  authority  from  the  principal. 

The  85th  section  of  the  Criminal  Code  does  not  apply  in  a 
case  like  this,  when  the  question  is  of  execution  or  no  execu- 
tion of  the  bond.  That  section  applies  especially  to  the  con- 
struction of  the  bond  when  its  execution  is  not  denied. 

We  think  the  court  below  erred  in  sustaining  the  demurrer 
to  appellant's  answer. 

Wherefore,  the  judgment  is  reversed  and  cause  remanded, 
with  directions  for  further  proceedings. 

L.  D.  Hushands  and^  C.  H.  Thomas  for  appellants. 

P.  W.  Hardin  for  appellee. 


DUNLOP  V.  DUNLOP. 

(Filed  June  8,  1881.) 

'  1.  Action  for  divorce  by  wife  resident  in  another  State  aj^ainst  husband 
resident  in  tb  is— Chapter  52,  article  3,  section  4  of  the  General  Statutes, 
provides  that  an  action  for  divorce  shall  not  be  brought  by  one  "who  has  not 
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been  a  coDtinuous  resident  of  the  State  a  year  next  before  its  institution; 
l)ut  this  provision  can  not  be  made  to  apply  to  the  wife,  when  she  is  living 
in  another  estate,  apart  from  her  husband,  while  his  doniicil  or  place  of 
residence  is  within  this  State. 

2.  The  domicii  of  the  husband  is  in  law  the  fixed  residence  of  the  wife. 
— She  may  live  elsewhere,  but  her  legal  residence  is  with  her  husband;  and 
the  words  "continuous  resident  for  juore  than  one  year  in  this  State,"  when 
affecting  the  rights  of  the  wife,  must  be  so  construed. 

3.  The  courts  of  this  State  in  a  case  like  this  will  not  recognize  as  bind- 
ing upon  them  the  judgment  of  a  sister  State  divorcing  the  wife  from  the 
husband,  where  the  husband  was  an  actual  and  bona  fide  resident  of  this 
State  at  the  time  of  the  separation,  taking  place  here,  and  the  wife  seeking 
another  jurisdiction  for  the  purpoFe  of  dissolving  the  marriage  relation. 

4.  In  an  action  for  divorce  by  wife  on  the  ground  of  the  existence  of  an 
alleged  loathsome  disease  in  the  husband,  it  would  be  technical  to  hold  that 
the  defendant  contracted  the  disease  in  another  State,  and  that  the  cause  of 
divorce  originated  there,  when  it  is  alleged  that  the  defendant  had  the 
xlisease  at  and  before  the  marriage. 

The  sole  question  presented  by  the  record  in  this  case  is,  did  the  appellee 
liave  syphilis,  and  was  that  disease  communicated  by  him  to  his  wife;  and 
-further,  did  he  conceal  from  her  the  fact  of  his  having  that  disease? 

Appeal  from  Louiavillo  Chancery  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  parties  to  this  action  were  married  in  the  State  of  Vir- 
ginia on  the  6th  of  February,  in  the  year  1878,  and  in  a  few 
•days  removed  to  the  home  of  the  husband  at  or  near  Louis- 
ville, Ky. 

The  wife  returned  to  the  home  of  her  parents  in  about  five 
or  six  months  after  the  marriage,  where  she  has  since  remained. 

The  husband  has  continued  to  I'eside  in  Kentucky,  and  on 
the  19th  of  February,  1879,  the  wife  instituted  this  action 
against  him  in  the  Louisville  Chancery  Court  for  a  divorce 
tind  alimony,  on  the  ground  of  the  existence  of  an  alleged 
loathsome  disease  upon  him  at  the  time  of  the  marriage,  and 
his  concealment  of  that  fact  from  her. 

The  chancellor  dismissed  her  petition,  and  she  has  appealed. 

It  is  maintained  by  counsel  for  the  appellee  (the  husband) 
that  the  wife  being  an  actual  resident  of  the  State  of  Virginia 
at  the  institution  of  the  action,  the  courts  of  that  State  alone 
had  the  jurisdiction  to  hear  and  determine  her  complaint.  In 
that  position  we  can  not  concur.  The  domicil  and  residence 
of  the  husband  was  in  Kentucky  when  the  action  was  brought 
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and  he  had  been  living  within  the  State  for  more  than  one 
year,  and  hie  counsel  must  give  to  the  chancellor  the  jurisdic-^ 
tion. 

The  statute  of  this  State,  with  reference  to  this  character  of 
action,  required  the  suit  to  be  brought  in  the  county  where  the 
wife  usually  resides,  and,  being  local  in  its  application,  can 
not  be  construed  to  mean  that,  if  actually  living  out  of  the 
State,  the  action  must  be  brought  where  she  resides,  tiu*re])y 
divesting  the  courts  of  this  State  of  jurisdiction. 

It  is  true  the  statute  provides  that  the  action  shall  not  be- 
brought  by  one  who  has  not  been  a  continuous  resident  of  the- 
State  for  a  year  next  before  its  institution;  but  this  provision 
can  not  be  made  to  apply  to  the  wife  because  she  is  living  in. 
another  State  apart  from  her  husband,  when  his  domicil  c  r 
place  of  residence  is  within  this  State. 

The  domicil  of  the  husband  is  in  law  the  fixed  residence  of 
the  wife;  she  may  live  elsewhere,  but  her  legal  residence  i» 
with  the  husband,  and  the  words  continuous  resident  for  more 
than  one  year  in  this  State,  when  affecting  the  rights  of  the^ 
wife,  must  be  so  construed;  otherwise,  she  is  deprived  of  any 
remedyunless  she  returns  and  lives  within  the  State  for  the 
mere  purpose  of  enabling  her  to  sue  her  husband. 

It  is  certain  that  the  courts  of  this  State  would  not  recog- 
nize as  binding  upon  them  the  judgment  of  a  sister  State 
divorcing  the  wife  from  the  husband  in  a  case  like  this,  where 
the  husband  was  an  actual  and  bona  fide  resident  of  this  State, 
the  separation  taking  place  here,  and  the  wife  seeking  another 
jurisdiction  for  the  purpose  of  dissolving  the  marriage  relation. 
The  chancellor  would  determine  in  such  a  case  that  her  resi- 
dence was  in  Kentucky,  and  that  she  could  not  abandon  her 
husband  and  his  home  to  make  such  complaint  in  another 
jurisdiction. 

This  present  question  was  decided  in  the  case  of  McGuire  v. 
McGuire,  7  Dana,  — ,  when  this  court  said  that  no  such  divorce- 
would  be  recognized  or  held  as  valid. 

The  husband  and  wife  living  in  Kentucky  when  the  separa- 
tion took  place,  and  the  cause  for  the  divorce  accruing  here, 
the  fact  of  the  wife  being  out  of  the  State  when  she  instituted 
the  action  will  not  be  adjudged  by  the  chancellor  as  depriving 


Digitized  by 


Google 


DUNLOP  V.  DUNLOP.  2.^ 

him  of  the  jurisdiction;  and,  although  she  may  he  living  out 
of  the  State,  that  fact  will  not  be  regarded  as  a  change;  of  resi- 
dence or  domicil  so  as  to  give  the  foreign  State  or  Territory 
jurisdiction  to  annul  the  marriage  contract. 

It  is  conceded  that  the  actual  residence  of  the  ai)])ellee  is 
now,  and  was  at  the  time  of  the  separation,  within  this  State, 
and  that  he  has  at  all  times  been  within  the  jurisdiction  of  its 
courts;  and  if  the  wife  contracted  the  disease  at  or  after  the 
marriage  the  chancellor  will  not  sto])  to  incjuire  whether  it  was 
communicated  to  her  during  the  first  or  second  week  of  their 
married  life.  If  she  had  this  disease,  and  it  was  caused  by 
reason  of  the  marital  relation,  she  was  as  liable  to  have  been 
impregnated  with  the  poison  in  this  State  as  in  Virginia. 
(Code  of  Practice,  section  7(5  of  title  5,  as  to  the  jurisdiction 
of  the  chancellor. ) 

If  the  wife  is  not  in  the  State  the  suit  must  be  brought  in 
the  county  of  the  husband's  residence. 

It  is  alleged  in  the  amended  petition  that  the  disease  existed 
and  was  upon  him  in  this  State  at  the  time  of  their  marriage, 
and  that  the  concealment  occurred  in  this  State,  and  it  would 
certainly  be  technical  to  hold  under  the  original  pleadings 
that  the  appellant  must  have  contracted  the  disease  in  Vir- 
ginia, and  that  the  cause  of  divorce  originated  in  that  State, 
because  it  is  alleged  that  the  appellee  had  the  disease  at  and. 
before  the  marriage.  The  sole  question  presented  by  this 
record  is,  did  the  appellee  have  syphilis,  and  was  that  disease 
communicated  by  him  to  his  wife;  and,  further,  did  he  con- 
ceal the  fact  of  his  having  this  disease  from  her? 

The  testimony  found  in  the  record  presents  a  singular  state 
of  case,  and  but  for  the  i)eculiar  condition  of  appellee's  genital, 
organs  shortly  before  his  marriage  a  doubt  might  possibly 
arise  as  to  the  matter  in  which  this  unfortunate  plaintiff  con- 
tracted the  disease.  That  her  whole  system  was  inoculated 
with  syphilitic  poison,  and  she  made  a  wreck  by  reason  of  its 
ravages  upon  her,  is  clearly  established  if  the  opinion  of  men 
skilled  in  medical  science,  who  actually  saw  and  administered, 
to  the  patient  in  her  sufferings,  are  to  be  considered  by  the 
chancellor.     These  medical   men  not  only  testify  as  experts^ 
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but  actually  examined  and  treated  the  unfortunate  wife  for 
the  disease,  and  it  is  impossible,  or  at  least  improbablp,  that 
men  of  such  standing  in  their  profession  could  be  mistaken,  or 
that  they  would  not  only  stultify  themselves  but  blight  for- 
ever the  future  of  the  young  wife  by  mentioning  her  in  connec- 
tion even  with  the  horrid  disease,  merely  for  the  purpose  of 
gratifying  her  parents  in  their  desire  to  have  the  marriage  dis- 
solved; nor  is  it  to  be  presumed  that  her  father  and  mother, 
•or  either,  are  so  destitute  of  parental  feeling  as  to  ruin  forever 
a  daughter  they  have  raised  so  tenderly  and  loved  so  well  for 
no  other  purpose  than  to  obtain  this  divorce.  Their  love  and 
Atfection  for  the  daughter,  evidenced  upon  almost  every  page 
of  this  record,  repels  any  such  conclusion,  and  there  can  be  no 
<loubt  but  the  appellant  contracted  the  disease  shortly  after 
the  marriage,  and  that  it  was  communicated  to  her  by  the  ap- 
pellee; that  she  might  have  contracted  the  disease  by  accident 
is  unquestioned,  and  such  a  conclusion  might  be  reached  if 
there  were  no  other  facts  in  this  case  than  the  statements  of 
learned  physicians  who  examined  the  appellee  after  this  suit 
was  instituted,  and  even  the  statements  of  medical  gentlemen 
w^ho  treated  the  appellee  for  the  sore  on  his  male  organ  shortly 
before  his  marriage. 

The  entire  proof  shows  that  up  to  the  time  of  the  marriage 
the  wife  was  a  robust,  healthy  and  beautiful  girl,  and  every 
effort  to  show  that  the  disease  was  hereditor}^  or  not  the 
•disease  alleged  to  have  existed,  has  been  successfully  refuted: 
that  shortly  after  the  marriage  the  syphilitic  symptoms  mani- 
fested themselves,  and  in  a  little  while  her  entire  system  was 
infected  with  it;  that  the  appellee  was  diseased  is  evident,  and 
that  shortly  before  his  marriage  he  became  restless  and  uneasy 
in  regard  to  his  condition,  and  consulted  physicians  in  Balti- 
more and  Louisville  to  know  the  nature  of  the  disease.  It  is 
true  some  scientific  men  were  of  the  opinion  that  it  was  herpes 
.and  not  syphilis,  and  if  they  are  not  mistaken  the  appellant, 
by  some  of  her  associations,  became  infected  wdth  the  poison, 
still  this  view  of  the  question  can  not  be  maintained. 

Her  social  relations  were  of  as  high  an  order  as  that  of  any 
joung  lady  in  Virginia.  Neither  her  family  or  neighborhood 
associations  would  authorize  any  such  a  conclusion;  nor  will 
■the  chancellor  close  his  eyes  to  the  fact  that  no  appearance  of 
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any  such  disease  ever  manifested  itself  upon  the  young  woman 
until  after  the  marriage  was  consummated,  and  then  within 
the  prescribed  time,  as  ascertained  by  medical  science  and 
stated  by  learned  physicians  in  this  case,  the  disease  and  its 
effects  began  to  d-evelop.  Dr.  Yandell  gives  the  appearance  of 
the  diseased  organ  with  a  sore  as  large  or  larger  than  his 
thumb  nail,  disfigured  by  a  chancroid,  and  by  a  discharge  from 
the  urethra;  and  although  he  had  in  a  former  deposition  con- 
cluded the  young  man  was  free  from  the  disease,  when,  as  an 
expert,  he  learns  the  history  of  the  appellant,  he  seems  to  have 
no  doubt  but  that  he  was  diseased  at  the  time  of  i)is  marriage. 
The  statements  of  Drs.  Ghisolm,  McSherry,  Johnson,  Taylor, 
etc.,  who  are  distinguished  in  their  profession,  stand  uncontra- 
dicted on  the  record  as  to  the  disease  with  which  the  appellant 
was  afflicted,  and  the  diseased  condition  of  the  appellee,  fol- 
lowed by  the  condition  of  the  wife  shortly  after  the  marriage, 
and  his  letters  to  her  suggesting*'!  deserve  nothing  but  hatred, 
"but  detestation,"**!  have  wrecked  your  life — mine  is  miser- 
able,"  are  facta  removing  all  trouble  in  arriving  at  a  proper 
solution  ofthis  unfortunate  controversy. 

The  appellee  knew  the  opportunities  he  had  for  contracting 
this  disease,  and  although  the  advice  given  him  by  medical 
men  may,  to  some  extent,  palliate  the  wrong,  he  concealed 
from  the  wife  that  which  she  ought  to  have  known,  and  the 
chancellor  ought  not,  under  the  circumstances  of  this  case,  to 
add  to  her  misfortune  by  denying  the  relief  sought. 

The  plea  of  condonation,  if  properly  made,  but  aggravates 
the  wrong.  No  such  plea  can  be  niaintained  where  the  hus- 
band, protesting  his  innocence  to  a  faithful  and  confiding  wife, 
invites  her  to  his  bed  that  he  may  renew  the  evidence  of  his 
affection  for  her. 

The  judgment  of  the  court  below  is,  therefore,  reversed  and 
cause  remanded,  with  directions  to  grant  the  relief  asked  and 
for  further  proceedings  consistent  with  this  opinion. 

R.  W.  Woolley  for  appellant. 

Muir,  Bijur  &  Davie  for  appellee. 
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JOHNSON  V.   SOUTHERN  MUTUAL  LIFE  INS.  CO. 

(Filed  June  9,  188L) 

1.  Waiver  of  right  to  forfeit  insurance  policy— The  execution  of  a  prom- 
issory note  by  the  assured,  and  its  acceptance  with  extension  of  lime  for 
payment,  did  not  constitute  in  this  case  a  waiver  of  the  rijrht  to  forfeit  th& 
policy,  but  was  an  agreement  not  to  enforce  the  forfeiture  until  after  the 
expiration  of  the  extended  time. 

2.  The  retention  of  the  note  by  the  company  after  the  failure  of  the  assured 
to  pay  it  is  sufTioient  evidence  of  its  determination  to  demand  payment 
thereof,  and  operat-es  as  a  waiver  of  the  right  to  forfeit  for  nonpayment 
of  the  premium  at  the  time  stipulated.  The  company  can  not  own  the  note 
and  receive  the  benefit  of  the  forfeiture  also. 

3.  The  company  having  waived  the  right  to  forfeit  the  policy  within  thirty 
days  after  nonpayment,  as  stipulated  in  the  policy,  the  assured  in  this  case 
had  a  right,  within  a  reasonable  tiuie  aftfT  rhe  noni^ayment,  to  surrender 
the  old  policy  and  to  demand  a  new  and  paid-up  policy  for  the  equitable 
value  of  the  original  policy. 

See  opinion  as  to  what  is  held  to  be  a  reasonable  time  in  this  case. 

Opinion  of  the  court  by  Jnclo;e  Hargis. 

October  21,  1869,  Jilson  P.  Johnson's  life  was  assured  by  the 
appellee,  the  Southern  Mutual  Life  Insurance  Co.,  in  the- 
amount  of  ?4,000,  to  be  paid  to  his  wife,  if  she  should  survive 
him,  within  ninety  days  after  notice  and  evidence  of  his  death, 
'^deducting  therefrom  the  amount  of  all  unpaid  notes  given  for 
premiums  or  loans  on  this  policy,  and  all  deferred  pre- 
miums." 

The  consideration  for  the  policy  was  $129.88,  in  hand  paid 
at  its  issuance,  and  of  the  annual  premium  of  a  like  sum  to  be 
paid  on  or  before  the  2l8t  day  of  October  in  every  year  during; 
the  continuance  of  the  policy. 

It  was  stipulated  that  in  case  the  assured  failed  to  pay  the 
annual  premiums  as  they  became  due  the  company  should  not 
be  liable  to  pay  the  sum  insured,  or  any  part  thereof,  and  the 
policy  should  cease  and  determine. 

The  following  provision  is  also  contained  in  the  policy: 
''Provided,  That  if  this  policy  shall  become  null  and  void  by 
reason  of  the  violation  of  any  of  the  foregoing  conditions,  all 
payments  made  hereon  shall  be  forfeited  to  said  company;  but 
if  three  or  more  full  years'  premiums  shall  have  been  paid 
hereon,  a  new  and  paid-up  policy  will  be  issued  by  said  corn- 
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pany,  upon  demand  thereof,  within  thirty  days  after  the  said 
forfeiture,  for  the  eqnitabJe  value  of  the  original  policy." 

Jofinson  paid  the  annual  premiums  to  October  21,  1874,  cov- 
ering a  period  of  five  years. 

The  company  loaned  to  him  on  each  of  the  first  and  second 
annual  premiums  the  sum  of  $48. 

For    the    annual   premium    due   October   21,  1875,  he   paid 
$22.88,   and  executed  his  promissory  note  on  that  day  for  the* 
residue  of  the  premium^  payable  ninety  days  after  date,  with 
interest  at  8  per  centum  per  annum  until  paid. 

He  failed  to  pay  the  note  at  its  maturity,  and  on  the  17th 
of  February,  1876,  he  was  notified  by  the  company  that  it 
claimed  the  forfeiture  of  his  policy.  During  Christmas  week, 
1876,  Johnson,  through  his  agent,  demanded  a  new  and  paid- 
up  policy  for  the  equitable  value  of  the  original  policy,  which: 
he  at  the  same  time  offered  to  surrender*. 

The  company  refused  to  accept  the  original  or  issue  a  ])aid- 
up  policy. 

Thereafter,  on  the  Ist  of  February,  1877,  Johnson  and  wife- 
instituted  this  action  to  compel  the  company  to  issue  to  him  a. 
paid-up  policy. 

They  alleged  substantially  the  facts  above  recited. 

To  the  petition  a  demurrer  was  sustained,  and  upon  their 
appeal  the  cause  was  reversed,  this  court  in  its  opinion  saying: 
**We  do  not  regard  time  as  so  much  the  essence  of  this  cov- 
enant in  the  contract  that  appellant  forfeits  his  right  to  a 
paid-up  policy  by  a  failure  to  apply  within  the  prescribed  time. 
He  should,  however,  have  surrendered  the  original  and  de- 
manded a  paid-up  policy  within  a  reasonable  time."  . 

The  company,  on  the  return  of  the  cause,  filed  an  answer,, 
relying  principally  upon  the  ground  that  the  demand  for  a. 
paid-up  policy ,was  not  made  within  a  reasonable  time.  Upon* 
that  issue  the  court  again  rendered  judgment  against  them,  and 
Mrs.  Johnson,  her  husband  having  died,  prosecutes  this  appeal. 

The  execution  of  the  note  for  $107,  and  the  extension  of  time- 
for  its  payment  beyond  the  day  on  which  the  annual  premium 
was  agreed  to  be  paid  for  the  year  ending  October  21,  1875,  did 
not  constitute  a  waiver  of  the  forfeiture  of  the  policy  upon  the- 
part  of  the  company,  but  it  was   an  agreement  not  to  enforce- 
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the  consequencee  of  the  forfeiture  for  ninety  days  after  the 
period  at  which  it  was  originally  agreed  the  forfeiture  should 
take  place.     (10  Bush,  814.) 

But  the  assured  was  entitled  to  the  policy  so  far  as  the  ])aj- 
ment  of  the  $22.88  would  carry  it  beyond  the  period  for  the 
])ayment  of  the  whole  premium  for  that  year. 

And  the  execution  of  the  note  not  only  alters  the  time  of 
payment  of  the  annual  premium  for  the  year  it  was  given,  but 
its  acceptance  sheds  considerable  light  upon  the  meaning  of 
the  clauses  of  the  contract  above  quoted. 

The  expressed  reservation  of  the  right  to  deduct  from  the 
amount  of  the  policy  all  unpaid  notes  given  for  premiums  evi- 
dences the  supposed  contingency  that  has  happened  in  this 
case,  that  notes  could  be  given  for  annual  premiums,  and  col- 
lected by  the  company  after  their  maturity,  either  by  deduc- 
tion from  the  amount*  assured,  or  by  suit  thereon  so  long  as 
they  remained  unpaid  and  the  property  of  the  company. 

The  appellee,  upon  entering  uj)  the  forfeiture  it  claims,  and 
giving  notice  thereof  to  Johnson,  did  not  offer  to  surrender  his 
note,  but  retained  it  long  after  demand  had  been  made  by 
him  for  a  new  and  paid-up  policy,  and  alleges  in  its  answer 
that  '*said  notie  is  owned  and  held  by  defendant." 

The  retention  of  the  note  by  the  company  as  its  property 
was  suflScient  evidence  of  further  grace  and  a  determination 
upon  its  part  to  demand  the  payment  thereof  after  the  request 
to  issue  the  paid-up  policy  had  been  made. 

It  could  not  own  the  note  and  receive  the  benefit  of  the  for- 
feiture also. 

The  right  to  the  forfeiture  results  from  the  failure  of  the 
•assured  to  pay  the  annual  premiums  at  maturity,  and  whenever 
the  forfeiture  is  properly  claimed  the  note  or  promise  to  pay 
the  premium  ceases  to  rest  upon  any  consideration,  as  the  only 
consideration  of  the  note  or  promise  is  its  power  to  carry  the 
policy,  and  that  being  destroyed  by  the  forfeiture,  leaves  it 
nudum  pactum. 

By  the  express  contract  the  power  of  the  note  executed  by 
Johnson  to  carry  the  policy  beyond  the  annual  period  for  the 
payment  of  premiums  was  limited  to  ninety  days,  and  it  could 
hn\e  continued  no  longer  had  the  company  notified  Johnson 
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of  the  forfeiture  of  his  policy,  and  surrendered,  or  offered   too 
surrender,  his  note  and  all  claim  thereto. 

But  as  it  did  not  do  so  he  had  the  rij;ht  to  treat  the  action 
of  the  company  as  a  waiver  of  the  forfeiture,  and  a  continua- 
tion of  the  credit  extended  to  him  for  the  premium  embraced: 
in  part  by  the  note. 

While  the  right  to  forfeit  a  policy  exists  when  the  assured 
fails  to  pay  his  annual  premium,  still  it  is  not  recognized 
because  of  any  inherent  justice  in  itself,  but  solely  on  the  neces- 
sity of  prompt  payment  arising  from  the  nature  of  life  in- 
surance, and  of  the  rights  of  others  assured  and  mutually 
interested  in  the  continued  ability  of  the  company  to  meet  ita 
obligations.  And  in  order  to  inflict  the  forfeiture  the  com- 
pany is  required  to  adhere  inflexibly  to  the  contract  and  its 
modifications,  and  to  avoid  attempting  to  secure  profits  which 
may  result  from  the  variation  of  its  terms,  and  the  inability 
or  neglect  of  the  assured  to  comply  with  the  added  or  altered 
condition. 

If  the  company  intended  to  insist  upon  the  failure  to  de- 
mand a  paid-up  policy,  either  within  thirty  days  or  a  reason- 
able time  after  Johnson's  note  became  due,  it  should  have 
returned  his  note  and  released  him  from  all  obligation  thereon. 
(14  Bush,  71.) 

It  follows,  therefore,  that  the  right  of  the  company  to  claim 
the  forfeiture  for  the  year  ending  October   21st,    1875,    was 
waived  by  the  retention  of  Johnson's   note,    and    no  further 
right  of  forfeiture  accrued  to  it  until   his  failure  to  pay  the. 
annual  premium,  which  became  due  October  21,  1870. 

As  the  company  gave  him  no  notice  thereafter  that  it  would 
treat  his  policy  as  forfeited,  it  might  well  be  questioned 
whether  the  company  could  claim  a  forfeiture  in  this  case 
even  without  a  tender  of  the  original  and  a  demand  of  the  new 
policy  by  Johnson. 

But  regarding  the  suit  begun  by  him  and  his  wife  on  Feliru- 
ary    1st,    1877,    as  notice   of  the  company's   assertion  of  the- 
right  to  forfeit  for  the  nonpayment  of  the  annual  premium 
due  October  21,  187(1,  still  the  whole  period  between  that  date 
and  the  institution  of  the  suit  was  but  a  little   over   three 
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months,  within  which,  during  Chrietinas  week,  demand  of   a 
paid-up  policy  was  made    by  Johnson's   agent,  and  this,  too, 
within  two  months  and  ten  days  after  a  forfeitable  failure  to   ^ 
pay  had  occurred. 

And  without  adopting  the  former  decision  herein  for  a  pre- 
<5edent  in  any  other,  but  regarding  it  as  the  settled  law  of  this 
particular  case,  we  are  of  the  opinion  that  an  offer  to  surren- 
<ler  the  original  and  the  demand  of  a  new  and  paid-up  policy 
were  made  within  a  reasonable  time. 

Wherefore,  the  judgment  is  reversed  and  cause  remanded  for 
further  proceedings  consistent  with  this  opinion. 

D.  M.  Hodman  and  J.  K.  Goodloe  for  appellant. 

Barrett  &  Brown  for  appellees. 


EVANS  V.   COMMONWEALTH. 
(Filed  June  11,  1881.) 

1.  DptniniDg  female  against  her  wiH  and  consent— Chapter  26,  article  4, 
seotion  9  of  the  General  Statutes,  was  Intended  to  punish  those  who  detain 
fciinales  against  thoir  will  and  consent  for  the  purpose  of  having  sexual  in- 
tercourse with  them,  and  to  create  a  lesser  offense  than  that  of  rape,  or  an 
attempt  to  commit  rape. 

2.  Credibility  of  witnesses— It  is  with  the  jury,  from  their  knowledge  of 
the  parties,  to  beUeve  or  discredit  the  statements  of  witnesses. 

3.  Testimony  of  witnesses  to  show  conflicting  statements  by  a  witness, 
without  first  laying  the  foundation  for  such  testimony,  was  properly  ex- 
cluded in  this  case. 

Appeal  from  Laurel  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  accused  was  indicted  and  convicted  under  the  following 
statute:  **  Whoever  shall  unlawfully  take  or  detain  any  woman 
against  her  will,  with  intent  to  marry  such  woman,  or  have 
her  married  to  another,  or  with  intent  to  have  carnal  knowl- 
edge with  her  himself,  or  that  another  shall  have  such  knowl- 
edge, shall  be  confined  in  the  penitentiary  not  less  than  two 
nor  more  than  seven  years." 

This  statute  was  evidently  intended  to  punish  those  who  de- 
tain females  against  their  will  and  consent  for  the  purpose  of 
having  sexual  intercourse  with  them,  and  to  create  a  lesser 
offense  than  that  of  rape,  or  an  attempt  to  commit  rape. 

The  facts  of  this  case  have  been  passed  upon  by  a  jury,  who 
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were  the  sole  judges  of  the  guilt  or  innocence  of  the  accused. 
He  was  tried  by  a  jury  of  hia  neighbors,  or  men  of  his  county, 
and  it  is  not  to  be  presumed  that,  under  the  circumstances  of 
this  case,  they  have  acted  without  proper  deliberation,  when 
the  result  of  that  action  has  been  to  convict  the  accused  of  a 
^reat  crime. 

The  testimony  of  the  injured  party  is  that  the  accused  over- 
took her  on  the  road,  riding  in  before  her,  and  proposed  to 
-have  sexual  intercourse  with  her,  and  she  refused;  that  he  dis- 
mounted and  took  hold  of  the  bridle  of  her  horse,  and  wanted 
to  take  her  off  the  horse,  taking  hold  of  her  and  making  the 
effort  to  pull  her  off.  Jf  this  statement  is  to  be  believed  the 
accused  is  guilty,  and  was  properly  punished. 

It  was  with  the  jury  to  believe  or  discredit  the  statements, 
and,  knowing  the  parties,  they  have  said  the  statements  of 
this  witness  are  true.  An  eft'ort  was  made  to  destroy  the  effect 
of  Iier  testimony  by  showing  that  she  had  made  conflicting 
statements  in  regard  to  the  matter,  and  also  to  prove  that  she 
had  made  certain  statements  without  first  laying  the  founda- 
tion for  the  introduction  of  such  testimony,  and  this  proof 
was  properly  excluded;  still  various  witnesses  were  introduced 
and  sworn  who  stated  that  this  prosecuting  witness  had  made 
different  statements  from  those  made  under  oath,  yet  the  jury 
credited  her  testimony,  and  this  court  can  not  reverse  such 
action,  and  if  the  right  existed,  we  are  not  prepared  to  say 
that  the  verdict  was  wrong. 

This  statute  was  intended  to  protect  females  from  such  out- 
rageous assaults,  and  the  instructions  given  were  as  favorable 
for  the  appellant  as  the  facts  authorized. 

Judgment  affirmed. 

W.  R.  Randall  and  R.  L.  Ewell  for  appellant. 

P.  W.  Hardin  for  appellee. 
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GANG  V.  McCarthy's  A'DM'r. 

(Filed  June  11,  1881.) 

1.  The  mere  fact  of  possession  by  a  third  person  of  a  promlsFory  Dote^ 
not  payable  to  bearer,  without  assiRnnient  thereof  by  the  payee,  is  not 
prima  facie  evidence  of  ownership. 

2.  The  legal  presumption  is  that  the  title  and  right  to  possession  of  a 
promissory  note  are  in  the  payee,  and  in  an  action  by  the  payee  or  his  per- 
sonal representative  to  recover  possession  of  the  note  the  burden  is  on  the^ 
defendant  claiming  the  note  to  show  that  his  possession  is  rightful. 

The  payee  or  his  personal  representative  is  not  required  to  show  that  be 
has  been  deprived  of  the  possession  by  an  unlawful  act  of  the  defendant,  but 
the  burden  is  on  the  defendant  to  show  his  title  and  right  to  possession  of 
the  note. 

In  this  case  the  facts  that  the  niece  lived  with  plaintiff's  intestate  at  hia 
death,  and  that  he  had  no  children,  are  not  circumstances  authorizing  the 
conclusion  that  the  note  was  given  to  her. 

In  Gill  V.  Johnsons'  Adm'r,  1  Met.,  649,  the  note  was  not  claimed  by  the 
payee  or  his  personal  representative,  the  controversy  being  between  the 
payor  and  the  third  person  in  possession  of  the  note. 

.  Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

In  the  year  1872  Samuel  Devore  executed  and  delivered  his 
note  to  one  Florence  McCarthy  for  $800.  McCarthy  died  in 
the  year  1875,  and  the  payor,  Devore,  died  shortly  after.  Mary 
Strachan,  a  niece  of  the  intestate  McCarthy,  after  the  latter's- 
death,  assigned  this  note  for  a  valuable  consideration  to  the 
appellant,  R.  M.  Gano.  The  administrator  of  McCarthy 
(Tarlton)  instituted  this  action  against  the  administrator  of 
Devore,  seeking  to  recover  the  amount  of  the  debt,  Devore's 
administrator  pleaded  that  the  estate  of  his  intestate  was 
owing  the  note,  and  as  the  administrator  he  was  ready  and 
willing  to  pay  the  debt,  and  tendered  the  money  into  court, 
and  further  alleged  that  the  appellant,  R.  M.  Gano,  was  in 
possession  of  the  note  and  claimed  to  be  the  owner.  He  asked 
that  the  parties  be  compelled  to  interplead  and  their  rights 
determined.  Gano  came  into  the  case  by  his  petition,  in  which 
it  is  alleged  that  the  note  was  executed  by  Devore  to  plaintiff's- 
intestate,  and  by  the  latter,  sometime  prior  to  his  death,  as- 
signed to  his  niece,  Mary  Strachan,  for  a  reasonable  considera- 
tion, or  delivered  as  a  voluntary  gift,  and  that  Mary  Strachan, 
for  its  full  value,  transferred  the  note  to  him.  The  issue  being 
made  and  proof  heard,  the  court  instructed  the  jury  to  find  for 
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the  plaintiff,  and  this  is  assigned  as  the  principal  ground  for 
a  reversal.  There  was  no  assignment  of  the  note  by  the  appel-^ 
lee's  intestate  to  his  niece,  and  the  only  question  is,  was  the^ 
possession  of  the  note  under  the  circumstances  such  evidence 
of  ownership  as  required  the  jury  to  pass  on  the  issue  made? 
We  think  not.  Here  was  an  issue  directly  made  as  to  the  title 
and  ownership  of  the  note  by  the  personal  representative  of 
the  party  to  whom  the  note  was  executed  and  delivered.  It  iff 
conceded  by  the  pleadings,  and  shown  by  the  proof,  that  the 
note  was  executed  and  delivered  to  the  plaintiff's  intestate; 
and  his  original  title  and  possession  being  unquestioned,  the 
burden  was  on  the  party  claiming  the  note  to  show  the  man- 
ner in  which  his  assignor  derived  title,  and  the  mere  fact  of 
possession  upon  such  a  state  of  facts  was  not  prima  facie  evi- 
dence of  ownership.  That  there  might  have  been  such  a  gift 
of  the  note  or  actual  sale  of  it  by  the  intestate  to  his  niece  as 
to  prevent  a  recovery  by  his  personal  representative  is  not 
doubted,  but  such  a  defense  must  be  sustained  by  the  proofs 
and  the  law  will  not  presume  the  existence  of  such  facts  from 
the  mere  possession  of  the  note  by  the  claimant  as  will  deprive 
the  owner  of  the  title.  The  presumption  is  that  the  title  and 
right  to  the  possession  is  with  the  original  owner,  and  the  bur- 
den is  on  the  claimant  to  show  that  his  possession  is  rightful. 
The  party  admitted  to  be  the  original  owner  is  not  required  to 
show,  in  addition  to  the  title  and  possession  in  himself,  that 
this  possession  he  has  been  deprived  of  by  the  unlawful  act  of 
the  defendant,  but  the  explanation  as  to  how  the  claimant  de- 
rived title  and  possession  is  with  the  latter.  If  the  recognized 
rule  of  law  applicable  to  the  ownership  of  personal  property  is 
to  be  applied  to  a  due-bill  or  noncommercial  paper  in  the  pos- 
session of  the  party  claiming  it,  still  the  recovery  in  this  case 
was  properly  denied.  The  possession  of  personal  property  is 
prima  facie  evidence  of  ownership,  but  where  the  party  claim- 
ing to  be  the  owner  establishes  his  title,  and  the  fact  that  he 
was  in  possession,  and  the  party  against  whom  he  is  seeking 
the  recovery  claims  to  hold  under  him,  the  mere  fact  of  pos- 
session by  the  claimant  is  not  such  evidence  of  his  possession 
being  rightful  as  will  prevent  the  recovery.  It  would  be  an 
easy  matter  to  deprive  the  owner  of  his  property,  if  in  such  a 
case  he  is  required  not  only  to  make  his  action  good  by  show- 
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ing  title  in  himself,  but  must,  in  some  other  manner  than  the 
exhibition  of  his  title,  negative  the  idea  that  the  possession  of 
the  defendant  is  wrongful.  A  sues  B  for  the  possession  of  his 
horse  and  proves  the  original  ovvnerij^iip  and  possession,  and  B 
claims  to  have  derived  title  b}' j)urchase  or  by  gift  from  A; 
now  in  such  a  case  it  would  be  an  ex*:i'emely  dangerous  doc- 
trine that  would  recognize  the  right  of  property  in  B  by  pre- 
suming a  sale  or  gift  from  the  mere  possession  alone. 

In  this  case  the  fact  that  the  niece  lived  with  the  plaintiff's 
intestate  at  his  death,  and  he  had  no  children,  are  not  circum- 
stances authorizing  the  conclusion  that  the  note  was  given  to 
her.  There  was  no  assignment  upon  it  to  the  niece,  and  the 
transfer  by  her  to  Gano  was  after  the  death  of  the  intestate, 
and  no  attempt  to  prove  that  she  acquired  it  for  a  valuable 
consideration,  or  that  it  was  given  to  her,  other  than  the  mere 
possession  of  the  paper. 

The  exclusion  from  the  jury  of  the  statements  made  by  Mary 
Strachan  at  the  time  she  assigned  the  paper  to  the  appellant  is 
also  assigned  for  error.  The  appellant  offered  to  prove  that 
at  the  time  she  assigned  the  note  she  told  him  that  she  had 
acquired  it  as  a  gift  from  her  uncle.  It  is  not  claimed  that  it 
was  competent  for  the  purpose  of  showing  the  gift,  but  that  it 
Nvas  a  part  of  the  res  gestae  and  should  have  been  admitted. 
If  not  competent  to  establish  the  gift,  we  can  not  see  how  the 
.appellant  has  been  prejudiced  by  excluding  it. 

That  she  claimed  the  note  as  belonging  to  her  is  clearly 
shown  by  the  fact  of  her  assignment  and  sale  of  it  to  the  ap- 
pellant; and  that  she  had  the  possession  of  it  at  the  time  is 
admitted,  and  the  only  effect  of  the  admission  of  such  evidence 
would  have  been  to  mislead  the  jury. 

The  nature  of  her  claim  is  fully  set  forth  in  her  pleading, 
and  that  she  claimed  to  hold  the  note  in  some  other  way  is  not 
pretended  to  be  shown  by  the  appellee;  so  there  was  no  neces- 
sity for  permitting  the  introduction  of  such  proof  to  show  the 
manner  of  her  claim.  The  manner  of  her  claim  fully  appears, 
and  the  only  question^is,  does  the  proof  sustain  it? 

This  court,  in  [the  case  of  Gill  v.  Johnson's  Adm'x,  1  Met- 
calfe, — ,  decided  that  possession  of  a  note  by  a  party  who  was 
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not  the  payee,  and  held  it  without  assignment,  was  prima  facie 
evidence  of  ownership.  In  that  case  there  was  no  claim  made 
by  the  real  owner,  and  it  was  held  upon  a  general  traverse 
made  for  the  nonresident  defendant  that  the  possession  and 
production  of  the  note  was  sufficient  evidence  of  the  plaintiff's 
•equitable  right;  yet  in  that  case  it  was  said  the  plaintiff  should 
bave  nJade  the  personal  representative  of  the  payee  a  party  to 
the  action. 

While  the  law  presumes  ownership  of  personal  property  by 
reason  of  possession,  this  presumption  may  be  destroyed  by 
the  facts  of  the  particular  case.  Here  is  the  naked  possession 
of  the  note  by  a  stranger,  and  a  possession  no  doubt  acquired 
in  the  best  of  faith;  still  it  is  urged  that  the  party  to  whom 
the  note  was  given,  and  to  whom  it  was  made  payable  and  de- 
livered, must  be  required  to  prove  that  he  never  assigned  it  to 
the  party  who  has  transferred  it  to  the  appellant.  It  may  well 
be  doubted  whether  the  presumption  of  bona  fide  ownership 
from  the  mere  possession  should  apply  in  a  case  like  this. 

In  Daniel  on  Negotiable  Instruments,  section  12,  in  discus- 
sing the  question  of  title  from  such  possession,  it  is  said:  *'But 
the  presumption  of  bona  fide  ownership  does  not  apply  where 
the  instrument  is  not  payable  to  bearer  unless  it  be  endorsed 
specially  to  the  holder  or  in  blank."  (Bradford  v.  Ross,  3 
Bibb.,  — ;  Bell  v.  Mitchell,  8  A.  K.  Marshall,  — . ) 

The  holder,  however,  may  waive  the  equitable  right,  and 
where  this  right  is  not  controverted,  or,  if  denied,  is  not  nega- 
tived by  the  proof,  under  our  system  of  pleading  we  do  not  see 
why  this  equitable  right  would  not  be  adjudged  from  the  pos- 
session and  production  of  the  paper. 

In  this  case  it  was  proper  to  find  for  the  plaintiff,  and  a 
•verdict  for  the  appellant  could  not  have  been  sustainr^d. 

Judgment  affirmed. 

Morton  &  Parker  for  appellant. 

Breckinridge  &  Shelby  for  appellee. 
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DENNY,  &c.   V.  McATEE'S  ADM'R. 
(Filed  June  4,  1881— Not  to  be  reported.  > 

1.  Private  entertainment  without  contract  creates  no  liability. 

2.  Homestead  is  subject  t.o  pay  luoney  borrowed  to  purchase  the  land. 
The  borrowed  money  is  held  to  be  as  purchase  money  in  this  case. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hines. 

There  is  no  evidence  that  appellee's  decedent  agreed  to  pay- 
board,  and  it  was,  therefore,  ptoper  not  to  allow  the  set-off 
for  that  claim. 

The  evidence  is  conclusive  that  the  money  was  borrowed  to 
pay  for  the  land  sought  to  be  subjected;  that  it  was  so  applied,, 
and  that  it  was  at  the  time  agreed  that  appellee's  decedent 
should  have  a  lien  upon  the  land  for  its  repayment.  This  was 
sufficient,  as  between  the  parties,  to  give  a  lien  and  to  deprive 
appellant  of  his  right  to  claim  a  homestead  as  against  this  de- 
mand. This  demand  is,  under  the  spirit  of  the  homestead 
law,  purchase  money.  The  description  of  land  in  the  petition 
and  decree  is  sufficient. 

Judgment  affirmed. 

Owen  &  Ellis  for  appellants. 

Little  &  Slack  for  appellee. 


MEYER  &  HEY  v.   DUPONT,  &c. 
(Filed  June  21,  1881.) 

1.  Appropriation  by  a  corporation  to  other  corporate  purposes  of  a  fund 
subscribed  for  a  particular  purpose— Capital  stock  subscribed  by  a  city  to  a 
railroad  comi^any  upon  condition  that  it  should  be  applied  to  the  construc- 
tion of  a  designated  portion  of  the  road  was  not  illegally  appropriated  by 
being  applied  to  the  payment  of  a  mortgage  debt  of  the  company's  when 
the  designated  portion  of  the  road  had  been  constructed  by  the  company's- 
own  means. 

2.  Third  persons  employed  to  construct  the  designated  portion  of  the  road» 
not  being  parties  to  the  original  contract,  had  no  lien  upon  the  stock  sub- 
scribed by  the  city  for  the  purpose  of  constructing  such  designated  portion ;. 
nor  can  they  hold  the  directors  'personally  liable  for  paying  one  debt  \n. 
preference  to  another. 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Judge  Pryor. 
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There  is  no  questiou  but  that  the  preBident  and  directors  of 
t;he  Elizabethtown  &  Paducah  Railroad  Co.  can  be  made  in- 
dividually liable  for  a  fraudulent,  and  even  for  a  wrongful  or 
illegal,  appropriation  of  the  corporate  funds  of  the  company. 
The  question  arises  in  this  case,  are  the  facta  alleged  in  the 
petition  sufficient  to  create  such  a  liability?  The  subscription 
of  $1,000,000  made  to  the  capital  stock  of  the  company 
by  the  city  of  Louisville  ^as  to  be  paid  or  realized  by  the 
issual  of  the  bonds  of  the  city,  the  bonds  to  be  sold  by  the 
president  and  directors,  and  when  sold  the  proceeds  to  be  paid 
to  the  commissioners  of  the  sinking  fund  of  the  city,  and  to 
be  paid  by  these  commissioners  to  the  president  of  the  com- 
pany upon  or  for  work  in  the  construction  of  forty-five  miles 
of  continuous  road,  beginning  at  the  city  of  Louisville;  in 
other  words,  the  survey  was  to  be  paid  as  the  work  progressed : 
One-half  to  be  paid  when  the  chief  engineer  certified  that  this 
much  is  due  for  work  completed  on  the  first  thirty  miles  of  the 
road,  beginning  at  Louisville,  and  the  other  half  to  be  paid 
upon  a  similar  statement  by  the  engineer  that  the  same  is  due 
for  work  actually  done  on  the  remainder  of  the  road;  and  if 
the  amount  so  dedicated  to  the  construction  of  either  part  of 
the  road  shall  be  more  than  is  necessary  fur  that  purpose,  it 
may  be  applied  to  the  construction  of  other  parts  of  the  road. 
The  company  was  also  required  to  execute  an  obligation  to  the 
effect  that  the  proceeds  of  the  bonds  would  be  thus  applied, 
and  in  no  event,  as  provided  by  the  9th  section  of  the  ordi- 
nance constituting  the  contract  between  the  parties,  was  the 
«ubicription  of  stock  to  be  subjected  to  the  present  mortgage 
of  the  Elizabethtown  &  Paducah  Road. 

The  object  of  the  city  of  Louisville  was  to  secure  the  aJDJ^Ii- 
<;atiou  of  the  funds  subscribed  to  the  construction  of  the  road 
next  to  the  city,  and  for  this  purpose  the  sinking  fund  com- 
missioners were  required  to  retain  possession  of  the  funds,  and 
pay  them  out  to.  the  president  as  the  work  progressed  in  the 
manner  specified  by  the  ordinance.  After  this  contract  had 
been  made  by  the  company  and  the  city,  in  pursuance  of  the 
act  of  February  18,  1878,  the  present  appellants  entered  into  a 
contract  with  the  railroad  company  by  which  they  undertook 
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to  construct  two  sections  of  the  road  within  thirty  miles  of  the- 
city  for  $68,000,  to  be  paid  them  as  the  work  progressed,  the 
company  retaining  15  per  centum  of  the  amount  actually  du& 
until  their  entire  contract  was  completed.  It  is  alleged  that 
the  company  had  in  its  possession  a  sum  sufficient  out  of  the 
proceeds  of  the  bonds  to  pay  them  in  full;  that  they  bad  com- 
pleted their  contract,  and  there  was  still  due  them  $18,000; 
that  it  was  the  duty  of  the  directors  to  have  paid  them  out  of 
this  fund,  but  in  disregard  of  that  duty  they  had  fraudulently 
and  illegally  taken  the  money  and  paid  it  as  interest  on  the 
old  mortgage  of  the  Elizabethtown  &  Paducah  Railroad  Co., 
not  leaving  eiM>ugh  to  pay  any  part  of  the  balance  due  the  ap- 
pellants. That  the  company  had  gone  into  bankruptcy;  waa 
insolvent,  and  the  president  and  directors,  by  reason  of  their 
wrongful  and  fraudulent  acts,  were  personally  liable,  etc.  The 
contract  made  between  the  appellants  and  the  company  i» 
made  part  of  the  petition.  This  contract  prescribes  the  man- 
ner in  which  the  work  is  to  be  done,  the  mode  of  payment, 
etc.,  but  contains  no  stipulation  by  which  the  proceeds  of  the 
bonds  in  the  hands  of  the  sinking  fund  commissioners  is  as- 
signed to  the  apx)ellants,  or  any  lien  given  them  on  this  fund 
to  secure  its  payment.  The  city  of  Louisville  is  not  complain- 
ing, or  a  party  to  the  action,  nor  is  there  any  allegation  that 
the  road  has  not  been  completed  or  the  work  done  as  agreed  ou 
by  the  company  and  the  city;  but,  on  the  contrary,  the  legit- 
imate inference  from  the  facts  stated  is,  that  the  road  has 
been  completed  and  the  proceeds  of  the  bonds,  or  a  part  of 
them,  applied  in  discharging  the  debts  of  the  corporation. 
The  contract  between  the  city  of  Louisville  and  the  appellees, 
or  the  railroad  company,  created  no  trust  in  favor  of  the  con- 
tractors by  reason  of  work  done  on  this  particular  part  of  the 
road.  It  is  true  the  fund  belonged  to  the  corporation,  and 
when  diverted  from  its  legitimate  purpose  by  the  directors — 
that  is,  used  for  .purposes  other  than  the  construction  of  the 
road  or  in  payment  of  debts  due  by  the  corporation — the  direc- 
tors would  have  been  individually  liable  The  appropriation 
of  this  fund  to  the  .construction  of  a  particular  part  of  the  road 
was  to  secure  the  city  of  Louisville,  and  when  the  contract  be- 
tween the  city  and  the  railroad  company  has  been  complied 
with  the  contractor  has  no  right  to  complain.     He  may  hav& 
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constructed  upon  the  faith  that  this  fund  could  build  the  road 
the  distance  contemplated,  and  that  the  subscription  would 
insure  the  solvency  of  the  corporation;  still  he  had  no  lien 
upon  the  fund,  or  the  right  to  demand  that  the  money  paid 
him  by  the  company  should  come  from  the  proceeds  of  the 
Louisville  bonds.  These  appellants  were  being  paid  monthly 
by  their  contract  with  the  company,  when  the  company  was 
not  entitled  to  receive  any  part  of  the  proceeds  of  the  bonds 
until  work  of  the  value  of  one-half  the  proceeds  had  been  com- 
pleted on  the  first  thirty  miles,  and  work  of  the  value  of  the* 
remaining  half  on  another  part  of  the  road.  So  the  appellants 
were  being  paid  monthly  until  the  work  had  jprogressed  to  its. 
completion,  and  now  the  appellants  insist  that  $120,000  of  the 
proceeds  of  the  bonds  had  been  paid  on  the  old  mortgage  exe- 
cuted by  the  company,  and  for  that  reason  the  president  and 
directors  are  individually  liable.  The  proceeds  may  have  been, 
invested  in  this  way,  and  yet  the  company  have  paid  out  a 
much  larger  sum  from  its  own  pocket  than  the  proceeds  used 
in  paying  the  mortgage  debts.  If  the  appellants  have  a  lien, 
or  if  there  is  a  trust  created  by  reascm  of  their  relation  to  the 
original  contracting  parties,  no  recovery  can  be  had  in  the  ab- 
sence of  an  allegation  that  after  expending  the  amount  of 
means  subscribed  by  the  city  of  Louisville  in  the  construction 
of  the  road,  they  still  had  a  sum  sufficient  left  in  their  hands, 
or  that  had  been  appropriated  to  other  purposes,  to  pay  appel- 
lants' debt. 

What  is  the  difference  between  paying  out  the  actual  pro- 
ceeds of  these  bonds,  and  a  sum  equivalent  to  the  proceeds? 
And  if  they  had  paid  a  sum  equal  to  the  Louisville  subscrip- 
tion out  of  the  company's  pocket,  why  had  not  the  company 
the  right  to  pay  off  the  mortgage  if  the  sum  realized  was  suffi- 
cient for  that  purpose?  It  is  not  a  violent  presumption  to  say 
that  the  road  had  been  constructed  by  the  company,  or  the 
contract  complied  with;  and  when  the  city  had  been  satisfied 
the  appellanta  were  no  more  beneficiaries  of  the  fund  than  any 
other  contractor  on  the  road.  As  creditor  of  the  company 
they  were  interested  in  having  the  funds  of  the  corporation 
applied  to  the  payment  of  the  corporate  debt,  and  where  this 
fund  has  been  misapplied  the  directors  are  liable. 
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In  the  case  of  the  Shakers  v.  Underwood,  an  officer  of  the 
bank  had  misapplied  the  funds  belonging  to  the  depositor  by 
committing  them  to  the  bank's  use.  So  in  this  case,  if  the 
money  of  the  corporation  is  converted  by  the  appellees  in  the 
payment  of  their  own  debts,  or  in  the  construction  of  some 
other  public  improvement,  a  liability  would  exist,  or,  as  in  the 
case  of  Gratz  v.  Redd,  4  B.  M.,  — ,  and  L.  &  N.  R.  R.  Co.  v. 
Bridge,  7  B.  M.,  — ,  where  the  directors  and  stockholders  con- 
stituting the  corporations,  instead  of  l)aying  the  debts  of  the 
<5orporation,  took  the  money  and  sunk  it  in  their  own  pockets; 
or  where  the  sheriff  has  property  of  the  principal  in  his  poeses- 
fiion  to  pay  a  debt  for  which  the  surety  is  liable,  and  destroys  it 
or  surrenders  it  to  the  debtor,  in  all  these  cases  the  legal  rights 
of  the  parties  are  affected  by  the  act  of  the  party  complained  of. 

Not  so  in  the  present  case.  The  appellants  are  not  liable  for 
any  debt  to  the  appellees  or  the  city  of  Louisville,  nor  has 
•either  of  them  any  property  pledged  to  secure  any  debt  owing 
the  appellant,  but  the  debtor  is  complained  of  for  not  paying 
•.out  of  his  own  means  a  debt  due  the  ap])ellant  in  preference  to 
another  creditor  of  the  same  debtor.  Here  the  effort  is  to  make 
the  president  and  directors  liable  for  paying  debts  by  the  com- 
pany, the  same  company  with  which  the  appellant  contracted. 

The  city  of  Louisville  requires  the  money  subscribed  to  ho 
applied  to  the  building  of  the  road  within  certain  limits;  the 
county  of  Hardin,  upon  condition  that  its  subscription  is  ap- 
plied to  constructing  the  road  within  its  county;  and  A,  as  an 
individual,  on  condition  that  the  money  subscribed  by  him  is 
to  be  applied  to  the  building  of  the  road  through  his  farm. 

It  is  now  maintained  that  for  the  labor  performed  upon 
those  parts  of  the  road  designated  for  the  application  of  the 
money  that  the  laborer  or  contractor  performing  the  work, 
Although  he  makes  an  independent  contract,  having  no  refer- 
ence to  the  fund,  is  the  sole  beneficiary  of  the  fund,  and  that 
the  directors  are  individually  liable  if  they  apply  it  in  any 
other  mode,  although  it  is  done  by  the  consent  of  the  parties 
with  whom  they  or  the  company  contracted.  The  company 
-was  under  no  obligation  to  pay  the  appellants  out  of  the  fund. 
They' were  not  parties  to  the  contract,  and  there  was  no  term, 
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express  or  implied,  that  the  company  should  pay  it  to  the  ap- 
pellants, or  that  they  were  to  become  the  beneficiaries  of  the 
fund,  or  any  part  of  it. 

Suppose  the  city  of  Louisville  had  the  right  to  have  issued  and 
sold  these  bonds  by  changing  the  contract  on  other  parts  of  the 
road,  as  would  have  been  the  case  with  an  individual  subscrip- 
tion, will  it  be  contended  that  the  appellants  had  such  an  in- 
terest in  it  as  to  prevent  this  change  of  contract  between  the 
-city  and  the  company?  We  think  not;  and  as  to  all  parties 
but  the  city  of  Louisville,  the  company,  when  it  obtained  the 
money,  had  the  right  to  use  it  for  any  purpose  connected  with 
the  corporation,  either  in  the  construction  of  the  road  or  the 
payment  of  its  debts.  Nor  was  the  company,  by  the  laws  of 
the  contract  with  the  city,  prevented  from  applying  the  money 
to  the  payment  of  the  mortgage  debt.  This  mortgage  had 
been  made,  including  doubtless  all  the  rights  and  franchises  of 
the  company,  and  the  $1,000,000  of  stock  about  to  be  taken 
was  understood  not  to  be  embraced  by  the  terms  of  the  mort- 
gage. That  no  right  to  this  stock  or  the  subscription  passed 
to  thtt  mortgagees,  and  if  such  had  been  the  contract,  if  the 
road  had  been  constructed  with  the  company's  own  means,  in- 
stead of  the  money  from  the  proceeds  of  the  bonds,  the  company 
had  the  right  to  apply  it  to  the  payment  of  the  mortgage  debt. 

The  city,  however,  has  its  stock,  at  least  that  corporation 
makes  no  complaint  of  the  action  of  the  directors,  and  the  ap- 
pellant has  no  right  to  make  directors  personally  liable  because 
they  pay  one  debt  of  the  corporation  in  preference  to  the  other. 
It  is  no  misappropriation  of  the  funds  of  a  corporation  by  the 
■directors  when  the  funds  are  used  in  good  faith  for  the  cor- 
porate purposes.  To  pay  one  debt  when  they  could  have  paid 
another,  thereby  giving  a  preference,  is  not  a  fraudulent  act 
•on  the  part  of  the  directors.  It  is  not  sufficient  to  allege  that 
the  directors  have  fraudulently  misappropriated  the  funds  of 
the  company.  It  must  appear  in  what  way  the  fraud  was  per- 
petrated. It  is  said  the  fraud  consists  in  paying  a  certain  sum 
•of  money  on  the  mortgage  debt. 

Thftt,  as  we  have  already  seen,  is  not  fraudulent.  The  com- 
pany had  the  right  to  dispose  of  it  in  that  way,  if  the  city 
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with  whom  it  had  contracted  had  been  indemnified  by  tho 
construction  of  the  road.  A  third  party  has  no  right  to  com- 
plain  when  the  city  is  silent,  and,  besides,  if  a  trust  existed,  it 
must  be  alleged  that  the  company  had,  or  ought  to  have  had, 
a  sufficient  sum  in  its  hands  of  this  fund,  after  the  construction 
of  the  road,  to  pay  appellant.  It  had  the  right  to  apply  the- 
means  to  the  construction  of  forty-five  miles  of  the  road.  The* 
road  is  built.  Now  before  the  appellants  can  recover  upon 
this  theory  it  must  be  averred  that  this  much  was  on  hand 
after  the  construction.  It  is  an  averment  indispensable  to  the- 
maintenance  of  the  action  adopting  appellant's  theory  as  the 
law  of  the  case.  In  either  aspect  of  the  case  the  judgment 
must  be  affirmed, 

D.  M.  Rodman  for  appellants. 

H.  C.  Pindell  and  Muir,  Bijur  & 'Davie  for  appellees. 


PENNINGTON  v.   WOOLFOLK. 
(Filed  April  20,  1880— To  be  reported. ) 

1.  Departments  of  the  StAte  jrovern ni en t— Titles  of  acts  of  the  legislature- 
— County  courts— ProoeedinfTS  were  instituted  in  the  Jefferson  County  Gourt- 
by  the  appellee,  who  is  county  attorney  of  that  county,  under  an  act,  en- 
titled "An  act  to  amend  article  8  of  chapter  6  of  the  General  Statutes,"  ap- 
proved February  28,  1874.     (Acts  1873- '4,  147.) 

It  was  objected  by  the  appellant  in  the  court  below  that  said  act  under 
which  proceedings  by  the  county  attorney  were  instituted  was  unconstitu- 
'tional  because  it  sought  to  confer  upon  the  county  court  powers  of  a  legis- 
lative character. 

Held— Said  act  is  not  unconstitutional  because  of  the  legislative  powers 
which  it  confers  upon  the  county  courts.  County  courts  are  excepted  out 
of  the  constitutional  provision  dividing  the  State  government  into  three  de- 
partments, being  not  exclusively  a  judicial  tribunal.  But  said  act  is  un- 
constitutional because  it  embraces  more  than  one  subject,  and  has  not  the- 
subject  expressed  in  the  title. 

Appeal  from  Jefferson  Common  Pleas  Court. 

Opinion  of  the  court  by  Judge  Cofer,  reversing. 

Proceedings  were  instituted  in  the  Jefferson  County  Court 
by  the  appellee,  who  is  county  attorney  of  that  county,  under 
an  act,  entitled  **An  act  to  amend  article  8  of  chapter  5  of  the- 
General  Statutes,"  approved  February  28,  1874.  Acts  1878- '4, 
page  147. ) 

By  that  act  the  general  assembly  attempted  to  re-enact  sec- 
tions 8,  4,  5,  6,  7,  8  and   10  of  article  1,  sections  1  ^ud  6  of 
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I  article  2,  and  sectious  2,  8,  4,  5  and  6  of  article  8  of  chapter 

I  98  of  the  General   Statutes,  which    had   been    previously  re- 

pealed, and  to  impose  upon  the  county  attorney,  of  the  coun- 
ties respectively,  the  duties  imposed  by  chapter  98  upon  the- 
revenue  agent. 

Section  3  of  chapter  98,  as  re-enacted  by  the  act  of  1874,. 
supra,  and  thereby  made  part  of  chapter  5,  provides  that  when 
any  person  owning  property  in  this  Commonwealth  has  failed,, 
since  January  10,  1856,  to  list  his  property  with  the  assessor, 
whose  duty  it  was  to  assess  the  value  thereof,  or  with  the  super- 
visors of  tax,  or  the  clerk  of  the  county  court,  it  shall  be  the 
duty  of  the  county  attorney  to  give  information  thnreof  to  the 
county  court  of  the  county  in  which  said  property  should  have 
been  listed;  and  that  the  court  shall  summon  such  person  be- 
fore it,  and  upon  being  satisfied  that  he  has  failed  to  list  hi& 
property,  **to  assess  and  fix  the  value  of  the  same  for  the  year» 
such  property  was  not  assessed,  and  the  same  shall  be  certified 
by  the  said  court  to  the  proper  oflBcer  for  the  collection 
thereof." 

The  appellant  appeared  in  the  county  court  and  moved  to 
quash  the  summons,  but  his  motion  was  overruled.  He  then 
demurred  to  the  information,  and  the  demurrer  having  been 
also  overruled,  he  applied  to  the  common  pleas  court  for  a 
writ  of  prohibition  against  the  county  judge  and  county  attor- 
ney, forbidding  them  to  take  any  further  action  in  the  pro- 
ceeding against  him. 

The  common  pleas  court  sustained  a  demurrer  to  the  petition 
and  dismissed  it.     This -appeal  is  from  that  judgment. 

It  is  not  claimed  that  the  county  court  was  proceeding  irreg- 
ularly if  it  had  jurisdiction  to  proceed  in  the  matter  at  all. 

In  the  recent  case  of  Howell  v.  Commonwealth  (ante,  ) 

it  was  contended  that  the  statute  is  unconstitutional  because 
the  title  does  not  indicate  the  subject  of  the  act,  but  we  did 
not  find  it  necessary  to  pass  upon  the  point  in  that  case. 

In  this  case  the  point  there  made  is  not  relied  upon.  If,, 
however, we  find  the  act  qonstitutional  in  other  respects  it  will 
become  necessary  to  decide  whether  the  title  is  insufficient, 
because,  if  for  that  reason  the  act  is  void,  the  county  court 
had  no  jurisdiction  even  tn  entertain  the  proceeding. 

Digitized  by  VjOOQ IC 


44  PENNINGTON  V.  WOOLFOLK. 

The  objection  taken  to  the  aot'in  this  case  ia  that  by  it  the 
legislature  has  attempted  to  confer  on  a  judicial  tribunal  a 
power  not  judicial  in  its  nature,  in  violation  of  article  1  of  the 
Constitution,  which  declares  that— 

**Sec.  1.  The  powers  of  the  government  of  the  State  of 
Kentucky  shall  be  divided  into  three  distinct  departments, 
and  each  of  them  be  confided  to  a  separate  body  of  magistracy, 
to  wit:  Those  which  are  legislative  to  one;  those  which  are 
executive  to  another;  and  those  which  are  judiciary  to  another. 

**Sec.  2.  No  person,  or  collection  of  persons,  being  of  one  of 
those  departments,  shall  exercise  any  power  properly  belong- 
ing to  either  of  the  others,  except  in  the  instances  hereinafter 
expressly  directed  or  permitted." 

The  power  to  impose  taxes  is  legislative,  and  can  not  be  con- 
ferred, under  our  Constitution,  upon  a  strictly  judicial  tri- 
bunal or  officer.  • 

The  power  to  assess  property  for  taxation — that  is,  to  appor- 
tion the  tax  upon  the  property  npon  which  the  legislature  has 
imposed  it — is  not  judicial,  and  can  no  more  be  conferred  upon, 
a  judicial  tribunal  than  the  power  to  levy  taxes. 

But  the  county  court,  although  classed  in  the  judiciary  de- 
partment by  the  Constitution  and  possessing  judicial  powers, 
is  not  an  exclusively  judicial  tribunal. 

We  might  not  be  able  to  sustain  this  position  if  compelled 
to  rely  alone  upon  the  Constitution,  and  denied  the  right  to 
look  to  the  practical  construction  uniformly  given  to  it  since 
the  formation  of  the  government. 

But  in  the  light  of  the  unchallenged  action  of  all  depart- 
ments of  the  government  since  the  adoption  of  the  Constitution 
of  1792  to  the  present  time,  we  entertain  no  doubt  that  the 
"County  court  njust  now  be  regarded,  as  respects  a  number  of 
matters  local  and  exceptional  in  their  nature,  as  excepted  out 
■of  this  provision  of  the  Constitution. 

Each  of  the  prior  Constitutions  contained  the  precise  lan- 
guage of  our  present  Constitution  quoted  supra. 

In  1798  (Mo.  B.,  508)  the  legislature  enacted  a  law  making 
it  the  duty  of  the  county  court  *'to  take  bond  and  security  of 
the  sheriff  or  collector"  of  the  public  revenue,  and  to  appoiiit 
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two  of  their  own  body  to  settle  with  such  sheriff  or  collector,, 
and  report  such  settlement  to  the, court.  An  act  of  1790  (Mo. 
B.,  504)  gave  the  county  court  cognizance  of  the  settlement  of 
the  accounts  of  guardians  and  of  admitting  deeds  to  record. 
It  also  gave  power  **to  grant  ordinary  license,  and  regulate  and 
restrain  ordinances  and  tippling  houses,"  to  purchase  land 
and  cause  public  buildings  to  be  erected,  and  **if  the  court  of 
any  county  shall  at  any  time  think  fit,  they  are  hereby  author- 
ized and  empowered,  at  the  charge  of  their  county,  to  cause  a 
ducking  stool  to  be  built  in  such  a  convenient  place  as  they 
should  direct."  An  act  of  1810  (Mo.  B.,  S0(5)  gave  that  court, 
power  to  **lay  a  county  levy,  covering  the  amount  of  claims 
against  such  county  at  the  time  of  laying  such  levy,  or  which 
it  was  known  would  become  due  under  engagements  for  public 
buildings  by  the  time  said  levies  would  be  collected  and  ac- 
counted for  by  the  several  sheriffs  or  collectors,  adding  a  rea- 
sonable overplus  for  probable  delinquents,"  etc. 

By  subsequent  statutes  county  courts  were  empowered  to 
establish  roads  and  ferries,  and  to  fix  the  rates  of  ferriage  and 
the  charges  to  be- made  by  inn  keepers.  To  these  maybe 
added  acts  giving  the  county  court  power  to  provide  for  the  poor 
and  to  take  measures  to  prevent  the  spread  of  the  small-pox, 
and  many  others  of  a  similar  character  which  it  is  not  deemed 
necessary  to  refer  to. 

That  the  great  part,  if  not  all,  of  the  powers  above  referred' 
to  as  having  been  conferred  upon  the  county  court,  and  non- 
judicial in  their  nature,  will  not  be  disputed,  but  in  no  in- 
stance of  which  we  are  aware  was  the  constitutionalit\^  of  any 
of  these  acts  assailed,  and  certainly  none  of  them  were  ever 
pronounced  by  this  court  to  be  invalid. 

But  we  are  not  left  to  infer  from  the  enactment  and  long- 
continued  existence  of  statutes  of  a  merely  kindred  nature  to 
that  now  under  discussion  that  it  has,  through  the  whole  legis- 
lative and  judicial  history  of  the  State,  been  regarded  as  com- 
petent to  confer  upon  the  county  court  powers  not  in  their 
nature  judicial,  and  especial  powers  relating  to  the  revenue  of 
the  State. 

We  find  that  in  1819  (Mo.  B.,  1378-'76)  the  legislature 
enacted  a  law  providing  that  the  assessor  should  report  in 
writing  to  the  county  court  a  list  of  all  persons  who  had  omit- 


Digitized  by 


Google 


46  PENNINGTON  V.  WOOLFOLK. 

ted  to  give  in  a  list  of  their  taxable  property,  or  who  should 
give  a  ffilse,  fraudulent,  or  imperfect  list,  and  also  providing 
for  a  proceeding  in  the  county  court  similar  to  that  provided 
for  in  the  statute  we  are  considering,  and  that  the  court  should 
**proceed  to  hear  and  determine  the  same,  and  give  judgment 
for  a  fine  and  triple  tax,  as  directed  by  law,  and  determine 
the  value  whereon  to  fix  the  triple  tax;"  and  further,  that 
''*the  court,  by  the  report  of  the  commissioner,  oath  of  the 
party,  and  other  competent  evidence,  might  proceed  to  ascer- 
tain the  articles  of  taxable  property  belonging  to  such  delin- 
quent or  delinquents,  and  the  value  thereof."  The  act  also 
provides  that  a  person  who  had  failed  to  list  his  property, 
might,  although  not  proceeded  against,  list  it  with  the  county 
court,  and  that  the  sheriff  or  a  private  person  might  report 
any  delinquent  to  the  county  court,  and  that  the  court  should 
ascertain  the  articles  of  taxable  property  belonging  to  such  de- 
linquent and  the  value  thereof,  and  shall  cause  to  be  certified  to 
the  sheriff  or  collector  and  the  auditor  a  true  list  of  all  tax- 
:able  property  given  into  the  court. 

This  act  continued  in  force  until  it  was  superseded  by  the 
Revised  Statutes,  enacted  after  the  adoption  of  the  present 
Constitution,  and  its  main  features  were  re-adopted,  or  rather 
continued  in  force  m  sections  20  to  —  (inclusive)  of  article  6, 
chapter  83. 

An  act  approved  February  28,  18(32  (Myer's  Supp.,  4),  con- 
tained similar  provisions,  so  far  as  the  jurisdiction  and  powers 
of  the  county  court  are  concerned,  that  were  contained  in  the 
act  of  1819. 

Under  that  act  the  case  of  McAllister  v.  Commonwealth,  6 
Bush,  581,  arose.  No  question  of  the  constitutionality  of  the 
act  was  raised,  but  the  court,  while  reversing  the  judgment  of 
the  county  court,  remanded  the  case,  with  directions  to  correct 
certain  specified  errors,  for  which  alone  the  judgment  was  re- 
versed, thus  recognizing,  tacitly  at  least,  the  constitutionality 
of  the  provision  conferring  upon  the  county  court  power  to 
assess  the  property  of  delinquents  for  taxation. 

Whatever  doubts  we  might  otherwise  have  of  the  power  of 
the  legislature  to  confer  upon  the  county  court  powers  which 
are  not  judicial,  must  yield  to  the  authority  of  the  long-con- 
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tinned  practical  constrnctiou  to  be  found  in  the  statutes  to 
which  we  have  referred,  and  which  have  been  acquiesced  in  by 
the  bar  and  all  departments  of  the  government  for  more  than 
three  quarters  of  a  century. 

Since  some  of  these  statutes  were  enacted  the  Constitution  - 
has  been  twice  amended  and  re-adopted.  The  conventions 
must  be  presumed  to  have  been  well  acquainted  with  the  fact 
that  these  nonjudicial  powers  had  been  conferred  by  various 
acts  and  were  being  exercised  by  the  county  courts,  and  the 
re-adoption  of  the  first  article  in  the  very  words  of  the  former 
Constitutions  wns  a  virtual  recognition  of  the  validity  of  the 
statutes  by  which  these  powers  had  been,  from  time  to  time, 
conferred. 

But  the  act  must  be  held  unconstitutional  because  its  subject 
is  not  expressed  in  the  title. 

It  is  entitled  **An  act  to  amend  article  8  of  chapter  5  of  the 
Oeneral  Statutes." 

Chapter  5  relates  exclusively  to  attorneys,  and  article  3  re- 
lates only  to  county  attorneys. 

The  design  of  that  provision  o'f  the  Constitution  which  re- 
quires that  the  subject  of  each  act  shall  be  expressed  in  the 
title  is  to  prevent  the  use  of  deceptive  titles  as  a  cover  for 
vicious  legislation,  by  enabling  members  of  the  general  as- 
sembly to  form  some  opinion  of  the  nature  of  the  bill  from 
merely  hearing  it  read  by  its  title. 

The  title  of  the  act  under  consideration  can  only  be  regarded 
as  sufficient  even  for  the  purpose  of  an  amendment  germane  to 
the  article  n\entioned  in  the  title,  by  supposing  the  members 
were  so  well  acquainted  with  the  several  chapters,  and  the  sub- 
ject of  each,  that  they  could,  from  the  simple  mention  of  the 
number  of  the  article  and  chapter,  know  the  subject  of  that 
particular  article. 

But  assuming  that  the  title  would  have  been  .sufficient  if  the 
act  had  been  restricted  to  matters  germane  to  the  article  men- 
tioned, the  act  must  still  be  condemned. 

The  subject  of  the  act  is  revenue  and  taxation,  and  not 
county  attorneys.  The  duties  imposed  by  it  upon  county  at- 
torneys are  merely  incidental  to  the  main  purpose,  which  was 
to  provide  additional  means  for  the  assessment  of  pro^jerty 
And  the  collection  of  taxes. 


Digitized  by 


Google 


48  PENNINGTON  V.  WOOLFOLK. 

No  one  would  contend  that  the  act  vvaB  valid  if  it  were  en* 
titled  **An  act  relating  to  county  attorneys." 

Such  a  title  would  not  only  fail  to  give  even  an  intimatioi> 
of  the  subject  of  the  act,  but,  on  the  contrary,  would  be  well 
calculated,  though  not  so  well  as  the  title  chosen,  to  conceal 
from  the  members  of  the  general  assembly  the  real  subject  of 
the  act.  If  the  title  was  understood  at  all  the  only  impression 
it  could  have  conveyed  to  the  mind  of  the  legislators  was  that 
the  act  related  to  county  attorneys,  and  it  could,  by  no  possi- 
bility, have  been  understood  to  be  an  act  relating  to  the  assess- 
ment of  j)roperty  by  the  county  court,  and  the  act  must  be 
held  void;  and  as  without  it  there  is  nothing  to  give  the  county 
court  jurisdiction  of  the  proceeding  against  the  appellant,  the- 
court  below  erred  in  sustaining  the  demurrer  to  the  petition. 

Judgment  reversed  and  cause  remanded,  with  directions  to- 
overrule  the  demurrer. 

R.  W.  WooUey  and  P.  B.  Muir  for  appellant. 

C.  B.  Seymour  and  L.  C.  Woolfolk  for  appellee. 

Tlie  foregoing  opinion  was  suspended  by  a  petition  for  a  re- 
hearing, which  was  overruled  June  14,  1881,  Judge  Hargis 
delivering  the  following  response  of  the  court: 

The  Code  of  Practice,  section  479,  says:  **The  writ  of  pro- 
hibition is  an  order  of  the  circuit  court  to  an  inferior  court  of 
limited  jurisdiction,  prohibiting  it  from  proceeding  in  a  mat- 
ter out  of  its  jurisdiction." 

Before  the  passage  of  the  act  of  February  28,  1874,  which  is 
unconstitutional  and  void,  the  county  court  had  n^o  jurisdiction 
over  the  subject  of  that  act.  And  the  void  act  could  not  create 
any  jurisdiction  for  the  county  court. 

Therefore,  as  the  county  court  was  proceeding  in  a  matter 
out  of  its  jurisdiction,  the  proper  remedy  was  by  writ  of  pro- 
hibition. 

The  case  of  Arnold  v.  Shields,  5  Dana,  — ,  sustains  this 
view. 

It  is  true  that  it  is  said  in  that  case  *'if  the  statute  be  un-^ 
coiistitutional  that  fact  does  not  show  that  the  magistrate  had 
no  jurisdiction  over  the  suit,  but  would  prove  only  that  bi» 
judgment  was  erroneous;"  but  this  was  said  in  explication  of 
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the  other  important  point  in  that  case,  to  wit,  that  the  mag^is-^ 
trate  had  jurisdiction  to  decide  whether  the  demands  were  legal' 
or  void,  even  if  the  act  of  1886  were  unconstitutional  or  hadL 
never  been  enacted. 

Hence  it  is  clear  that  the  magistrate's  jurisdiction  did  nxDf; 
depend  upon  the  act  of  1886,  and  his  judgment  as  to  its  con- 
8titutionaJity  being  simply  erroneous  was  subject  to  revision 
by  appeal  only. 

But  the  court  also  said:  '*If  the  act  of  1886  be  unconstitu- 
tional and,  therefore,  void,  and  if  also  the  magistrate  would 
not,  independently  of  that  statute,  have  had  jurisdiction  to  de- 
cide on  a  demand  for  $60  claimed  as  a  penalty  due  from  the 
defendants  to  the  plaintiff  in  the  warrant,  there  could  be  no 
doubt  that  he  would  have  had  no  jurisdiction  because  his  only 
authority  would  have  been  a  void  statute,  which  could  confer- 
no  power." 

The  facts  of  this  case  and  want  of  jurisdiction  of  the  county 
court  without  the  aid  of  the  void  act  of  February  28,  1874^ 
bring  it  within  the  reasoning  of  this  quotation. 

Petition  overruled. 

R.  W.  WooUey  and  P.  B.  Muir  for  appellant. 

C.  B.  Seymour  and  L.  C.  Woolfolk  for  appellee. 


NAPPER,  &c.  V.  YAGER,  &c. 
(Filed  February  15,  1881— Not  to  be  reported.) 

A  creditor  must  obtain  judgement  and  return  of  nulla  bona  before  be  can^ 
maintain  an  action  in  equity  to  subject  real  estate  conveyed,  voluntarily 
or  fraudulently,  by  his  debtor  to  a  third  person. 

Appeal  from  Nelson  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Gofer. 

At  the  time  the  deed  from  Richard  Napper  to  John  H.  Nap- 
per  was  made  the  latter  was  not  a  creditor  uf  the  former,  and 
consequently  the  deed  did  not  operate  to  prefer  him  as  a  cred- 
itor. 

The  deed  was  made  in  compliance  with  the  bond  executed  ia 
1874,  five  years  before  the  deed  was  executed. 

July,  1881 — 4  C^r^r^n]^ 
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At  the  time  of  the  execution  of  the  bond  John  was  a  cred- 
itor, and  his  debt  was  satisfied  by  crediting  it  on  the  price  he 
agreed  to  pay  for  the  land.  But  that  transaction  is  not  at- 
tacked. There  is  no  allegation  that  Richard  Napper  made  the 
ibond  in  contemplation  of  insolvency,  or  with  the  design  to 
prefer  one  or  more  creditors  to  the  exclusion,  in  whole  or  in 
part,  of  others.  And  it  is  quite  clear  that  if  no  such  facts 
existed  when  the  bond  was  made  its  validity  can  not  be 
atfected  by  Richard's  subsequent  insolvency. 

If  it  had  been  alleged  and  proved  that  Richari  made  the 
bond  in  contemplation  uf  insolvency,  and  to  prefer  John  as  a 
creditor,  the  fact  that  a  deed  was  made  and  recorded  within 
six  months  before  these  suits  were  commenced  would  have 
raised  the  question  whether  the  period  limited  in  the  statute 
for  commencing  a  suit  to  enforce  its  provisions  commenced  to 
run  when  the  bond  was  executed  and  possession  taken  under 
it,  or  not  until  the  recording  of  the  deed.  But  as  no  attack 
was  made  on  the  contract  evidenced  by  the  bond  no  such  ques- 
tion arises. 

We  are,  therefore,  of  the  opinion  that  the  appellees  failed  to 
make  out  against  John  H.  Napper  a  case  coming  within   the 
'  provision  of  article  2  of  chapter  44  of  the  General  Statutes. 

Ludwick  denies  that  he  was  a  creditor  of  Richard  Napper  at 
the  time  the  deed  to  him  was  made.  The  evidence  shows  that 
'he  married  Napper's  daughter  in  1872,  and  that  it  was  soon 
;afterward  agreed  between  Napper  and  himself  that  he  should 
let  Napper  have  whatever  money  he  could  spare  from  time  to 
time,  and  should  receive  a  conveyance  of  land,  at  a  reasonable 
jirice,  for  the  money  so  advanced.  Under  that  agreement  Lud- 
wick took  charge  of  the  farm,  and  advanced  money  to  Napper, 
.and  boarded  a  young  lady  for  him  to  the  amount,  in  the  aggre- 
»egate,  of  more  than  $700,  and  under  that  agreement  the  deed 
in  question  was  made. 

The  money  thus  advanced  did  not  create  the  relation  of 
debtor  and  creditor.  The  money  was  not  to  be  repaid  in  kind. 
It  was  received  in  payment  for  land  Napper  had  agreed  to  con- 
vey, and  although  the  agreement  was  in  parol  and  could  not 
have  been  enforced  by  Ludwick,  yet  he  would  not  become  a 
creditor  on  account  of  the  payments  so  made  until  the  contract 
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"Was  repudiated  by  Napper,  arid  as  that  was  never  done  he 
never  became  a  creditor,  and  the  conveyance  was,  therefore, 
not  within  the  statute. 

So  much  of  the  suits  as  sought  to  have  the  conveyances  set 
uside  as  voluntary  and  rn^de  to  hinder  and  delay  creditors  was 
premature. 

Suc^h  suits  can  not  be  maintained  without  judgment  and  re- 
ttirn  Of  nulla  bona.  (Moffiat  v.  Ingham,  7  Dana,  495;  Halbert 
Y.  Grant,  4  Mon.,  581 ;  Payne  v.  Poague,  (3  J.  J.  Mar.,  88.) 

In  Haskell  v.  Wynu,  MS3.  opinion,  cited  in  section  180, 
Barbour's  Digest,  title  ''Fraudulent  Conveyances,"  one  of  sev- 
•^ral  plaintiffs  in  consolidated  suits  had  a  return  of  no  property. 

Wherefore,  the  judgments  are  reversed  and  causes  remanded, 
with  directions  to  dismiss  absolutely  so  much  of  the  petition 
of  Mrs.  Yager  and  the  cross  petition  of  Foxworthy  as  seeks  re- 
lief under  article  2,  <;ha])ter  44,  General  Statutes,  and  to  dis- 
miss the  residue  without  prejudice. 

John  H.  Wathen  for  appellants. 

C.  T.  Atkinson  hnd  Muir  &  Wickliffe  for  appellees. 


We  are  iticliDed  to  difisent  from  the  foregoing  opinion  of  the  Court  of  Ap- 
:pea}s,  and  to  oonour  with  the  contrary  decision  of  the  McCraoken  Common 
Fleas  Court,  wherein  that  court,  Judge  W.  8.  Bishop  presiding,  rendered 
4be  following  opinion  and  judgment:  * 

FREDELIN  BROSS  v.  A.  M.  CUNDIFF,  &c. 

Opinion  and  Judgment. 

The  plaintiff  filed  this  action  on  the  9th  day  of  Fobruary,  1880.  The  ob- 
ject of  the  suit  was  to  set  aside  a  deed  made  by  H.  and  .Jennie  Knight  to 
I<iomtaD  Cundiflf  of  a  tract  of  land  in  McCracken  county,  and  subject  the 
same  to  the  payment  and  satisfaction  of  four  notes  executed  by  A.  M.  Cun- 
diff  to  the  firm  of  Stockfletch  &  Bross,  of  'Which  firm  the  plaintiff  was  a 
member  and  is  now  the  surviTing  partner.     The  bill  charges  that  the  con- 

-sideration  of  the  conveyance  from  Knight  and  wife  to  Norman  Cundiff  was 
paid  by  A.  M.  Cundiff,  who  procured  the  title  to  be  conveyed  to  his  son 
with  the  fraudulent  Intent  to  cheat,  hinder  and  delay  the  creditors  of  A.  M. 
Cundiff;  but  fails  to  allege  that  the  plaintiff  has  ever  obtained  judgment  at 
law  on  his  notes  and  sued  out  execution,  and  had  the  same  returned  ^'no 
property  found." 

The  defendants  have  all  demurred,  and  by  their  demurrers  they  raise  the 

-question  whether  a  court  of  chancery  has  or  has  not  jurisdiction  to  set  aside 
^  fraudulent  conveyance  and  subject  the  property  conveyed  to  the  plaintiff's 
d«bt  in  a  case  where  there  has  been  no  judgment  at  law;  and  this  is  the 
principal  question  to  be  decided  in  this  case. 

I  have  examined  the  authorities  carefully  and  with  an  earnest  desire  that 

:i  might  be  able  to  adopt  the  correct  rule  on  this  question.    I  have  no  doubt 
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that  formerly  the  rnle  was  in  Kentucky  that  in  a  case  like  tftrn,  where  tb«r 
demand  of  the  plaintiff  was  purely  legal,  courts  of  equity  would  not  takf^ 
jurisdiction  to  set  aside  a  fraudulent  conveyance  until  the  creditor  had  ob- 
tained Judftment  and  return  of  no  property  found  at  law.  (Haibert  r^ 
Qrant,  4  Monroe,  681,  and  authorities  there  cited.) 

In  the  case  above  referreil  to  the  court  say  that  the  rule  Is  so>weU  settled 
as  to  render  it  unnecessary  to  discuss  the  su'bjebt  or  review  the  eases  where^ 
the  principle  has  been  adjudicated,  and  it  is  said  that  the  "reason  tftat  the^ 
chancellor  requires  a  party  possessinf?  a  claim  purely  legal  to  proeeed  to  exe- 
cution at  law  is  that  he  should  prove,  by  going  the  whole  length,,  that  the- 
law  is  inadequate  to  afford  him  redress  before  he  can  eall  the  chaneellor  i»- 
hisaid." 

Here  we  have  the  rule,  and  the  reason  of  the  rule,  given  and  so  well  ea- 
tablished  that  nu  court  could  do  otherwise  than  dismiss- the  plaiatiff^s  peti* 
tion,  unless  by  legislation  subsequent  to  these  decisions  the  jurisdiction  of 
courts  of  equity  has  been  so  enlarged  as  to  abrogate  the  rale  altogether,  and. 
render  the  decisions  wholly  inapplicable. 

The  plaintiff's  counsel  contend  that  the  jnrisdietlon  of  oouirts  ef  equity 
has  been  so  enlarged,  and  they  have  referred  me  to  an  act  of  the  legislature- 
of  Kentucky,  approved  February  15,  1888  (8  Statute  Law^page  116),  ander 
the  title  of  ** Chancery  ProceedliygR,'*  the  second  sectien  of  whieh  is  in  these- 
words:  "When  any  xH^naon  shall  sell  or  convey,  or  otherwise  dispose  ef  hia, 
her  or  their  lands,  goodrt,  waren,  mercbandipe,  choses  in  action,  ar  eiher 
property,  with  the  fraudulent  intent  of  cheating  and-defrauding  oredHon, 
or  hindering  and  delaying  them  in  the  collection  of  their  debts,,  the  eovrt» 
of  chancery  in  this  Commonwealth  shall  have  power  and  juriedietionr  in 
favor  of  any  creditor,  whether  the  debt  be  due  or  be  not  due^  or  be  or  mot  i» 
judgment,  to  net  aside  the  fraudulent  sale  or  conveyance  and  subject  the- 
property  to  the  payment  of  the  debts,  and  for  that  porpose  to-  attach  the 
property,"  etc. 

The  decisions  heretofore  referred  to  were  all  rendered  prior  to*  the  enaet- 
ment  of  this  law  of  1888,  and  I  am  of  opinion  that  it  was  intended  by  thla 
act  to  change  the  rule  which  had  theretofore  been  so  well  escablished  by  au- 
thority aud  to  so  enlarge  the  juriRdiction  of  courts  of  chancery  as  ta-give  !<► 
any  creditor  the  right  to  sue  in  equity  to  set  aside  a  fraudulent  conveyance 
made  by  his  debtor,  without  first  obtaining  a  judgment  at  Ihw. 

That  this  was  the  effect  of  the  not  was  expressly  decided  by  the  Court  off 
Appeals  of  Kentucky  in  the  case  of  Melward  v.  Cochran,  7  Ben  Monroe,  344. 
The  jurisdiction  conferred  by  the  act  was  not  made  to  depend  upas  the 
issuing  of  an  attachment,  for  in  the  case  last  cited  the  court  say:  *'Ia  thle 
case  no  attachment  was  sued  out,  but  we  are  of  opi-ulon  the  power  of  the 
court  to  subject  the  property  did  not  depend  ut-on  the  aetual  levy  ei  an 
attachment  and  lien  on  the  slaves  attached  upon  the  exhibition  ef  complain- 
ant*s  bill  and  the  service  of  process." 

Here,  *hen,  was  a  departure  from  the  old  rule  by  express  legislatWe  sane- 
tion,  and  courts  of  equity  did  assume  jurisdiction  in  the  class  of  cHses  tet 
up  by  plaintiff  in  his  petition,  and  could  no  longer  say  to  the  creditor  yea 
can  not  come  into  a  court  of  equity  until  you  have  shown  that  yon  aie 
remediless  at  liw  by  the  exhibition  of  a  judgment  and  return  of  no  prop- 
erty  found. 

I  have  not  been  able  to  find  any  act  prior  to  the  Revised  Statutes  whirls 
repeals  the  statute  of  1838,  or  takes  away  the  jurisdiction   confecred  by  it 


Digitized  by 


Google 


:biioss  v.  cundiff,  &c.  53 

xipon  'conrrR  oT  equity,  and  I  am  of  opiDioD  that  it  was  not  repealed  hy  the 
;«ct  adopting  the  BeviRed  Statutes,  for  the  reason  that  the  fifth  exception  to 
-the  ivjii^nling  olaufie  •ezpresRly  exemptH  from  the  operation  of  the  ]«peal 
^statutes  refrnbitin^  proceedings  in  civil,  criminal  and  penal  cases. 

The  act  of  18^18  is  found  under  the  title  of  "Cliancery  Proceedings/'  and 
^was  inteoded  to  regulate  proceedings  in  cItII  cn^-es  in  chancery,  and  was, 
therefore,  not  repealed  by  the  Revised  Statutes.  In  Lusk  v.  Anderson's 
Adni  r,  1  Hptcaife.  4*^6,  it  was  h«ld.tbat  the  act  of  the  legislature,  passed 
2:W  of  February,  184fi  (page^  General  Acts,  1846),  authorizing  heirs,  devi- 
^fes  or  dlstrthutors  to  prosecute  or  defend  an  action  brought  by  or  against 
the  admiuiPtratcT  or  executor  of  the  decedent,  was  not  repealed  by  the  Re- 
-vised  Statute.*),  because  it  was  an  act  regulating  proceeding  in  civil  cases, 
and,  therefore,  expi-essly  excepted  in  the  repealing  clause,  and  for  similar 
rulings  in  regard  to  the -effect  of  the  act  adopting  the  Revised  Statutes,  or 
other  laws  and  statutes,  I  refer  to  the  cases  of  Davis  v.  Sharron,  16  B.  M., 
69,  and  to  4  Duvall,  51  and  206.  As  the  act  of  1838  was  not  repealed 
by  the  Revised  Statutes  it  was  in  force  when  the  Civil  Code  of  1854  was 
jidopt'ed.  and  under  it  the  courts  of  cbancei^  had  assumed  jurisdiction  and 
-granted  relief  to  creditors  In  the  class  of  cases  sliuilar  to  the  one  set  forth  in 
plaintiff 'e  petition  from  1838  up  until  the  Hdoption  of  the  Code.  During  all 
that  time  ir  was  the  common  practice,  as  I  believe,  for  courts  of  equity  to 
take  jurisdiction 'in  such -cases,  and  set  aside  fraudulent  con\f'y.'mces  with- 
out requiring  creditors  it)  first  sue  and  obtain  judgments  ar  law.  And  so 
stood  the  law  when  the  Code  of  1S54  was  adopted ;  by  the  4th  section  of 
which  it  is  provided  that  tlie  "plaintiff  may  prosecute  his  action  by  equitable 
proceedings  in  all  ca.ses  wliei«  courts  of  chancery  before'the  adoy  tion  of  tl.is 
Code  had  jurisillction.""  Tlie  Code  of  1877  is  to  the  same  eCecr,  ibe  6th  sec- 
tion of  which  provides  tlmr  "actions  of  wliicb  courts  of  clianrery  bad  juris- 
diotinu  bi»fiire  the  1st  day  of  Ausrust,  1H51,  may  be  equitable." 

It  is  useless  to  attempt  here  any  inquiiy  into  tbe  nature  and  origin  of 
chanciry  jurisdiction,  or  t-o  s^how  how  it  grew  up  ai^d  wr.s  i  rbirped  and  ex- 
panded so  as  to  include  tbe  great  variety  of  subjects  wlicb  it  now  embraces. 
We  know  that  when  the  Code  was  adopted  the  chariCeiy  courts  had  acquired 
jurisdiction,  either  by  legislative  Fanctlon  or  tie  ail  judical  Irm  of  courts,  ex- 
tending to  mai'y  of  the  most  iujportant  transactions  of  men,  and  I  am  of 
opinion  that  it  was  oofc  intended  by  the  Code  either  to  add  to  or  take  away 
or  change  that  jurisdiction  in  any  particular.  The  Code  aliolishes  all  forms, 
and  .subst1tuK»s  the  aotion  by  petition  It  provides  that  proceedings  in  a 
civil  action  n»ny  be  ordinary  or  equitable.  It  provides  that  the  plaintiff 
may  inie  in  e<s[uity  in  all  cases  where  courts  of  chancery  had  jurisdiction  be- 
fore the  »-st  -dav  of  Aujnisr.  1851.  No  other  test  of  equity  jurisdiction  is 
given,  and  in  deti»rnnning  whether  a  court  of  equity  has  jurisdiction  to 
grant  relief  4n  any  case  the  legal  mind  is  of  necessity  carried  back  to  the 
1st  day  of  August,  1851,  to  inquire  whether  courts  of  chancery  had  jurisdic- 
tion of  such  cases  prior  to  that  date.  If  the  jurisdiction  then  existed,  it 
now  exi-sts.  The  act  of  1838  was  not  intended  to  create  a  new  right  except 
the  right  to  go  into  equity  in  a  class  of  cases  of  which  courts  of  equity 
-would  not  tlieretofore  take  jurisdiction.  It  related  only  to  the  remedy  or 
mode  of  procedure  to  enforce  a  right.  It  was  not  intended  or  needed  to 
tuake  fraudulent  conveyances  void  as  to  creditors  Such  deeds  were  declared 
'.to  be  voU  hy  iheAkOt  of  i7h6  on  the  subject  of  fraudulent  conveyances,  and 
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hy  every  act  upon  that  Rubject  since,  and  I  am  of  opinion  that  by  the  wordU 
oreditjTtf  title  le^isl'^ture  m^ant  any  oi-edltor,  whether  he  bad  judgment  or 
not. 

The  only  change  in  the  law  is  that  before  the  aet  of  1888  the  remedy  of" 
the  creditor  was  at  law,  and  if  that  proved  fruitless  or  inadequate,  then  h^- 
might  come  into  equity,  whereas  now  he  may  apply  te  a  court  of  equity 
without  proceeding  at  law. 

I  have  been  referred  by  defendant's  counsel  to  the  oases  of  John  H.  Nap-- 
per  V.  Catherine  Tager.  decided  by  the  C<uirt  of  Appeals  of  Kentucky,  Feb- 
ruary 16,  1881 ;  opiuion  by  Chief  Justice  Cofer. 

I  freely  admit  that  this  case  is  in  conflict  with  the  views  herein  expressed^ 
but  the  authorities  cited  in  the  opinion  were  all  prior  to  the  act  of  1838,  and. 
that  act  and  the  subsequent  authorities  and  legislation  upon  the  subject  are- 
not  alluded  to  in  the  opinion,  and.  as  I  believe,  the  attention  of  the  court 
waff  not  called  to  them.  The  demurrer  of  the  defendanf^s  to  petition  is 
overruled  and  the  plaintiff's  counsel  allowed  to  draw  a  judgment. 

We  invite  a  discussion  of  the  question  at  insue  between  the  foregoing  de- 
cisionft,  and  will  publish  articles  or  communications  in  support  of  either 
side  of  the  question. 

In  order  that  the  profession  may  understand  precisely  what  was  decided 
in  Haskell,  &c.  v.  Wynne  &  Co.,  &c.,  referred  to  in  Napper  v.  Yager,  we 
insert  that  opinion  In  full : 

HASKELL   &o    v    WYNNE  &  Ca.,  &c. 
(Filed  January  11,  1877— Not  to  l>e  leported. ) 

Appeal  from  Boyd  Ciroult  Court. 

Opinion  of  the  court  by  Judge  Cofer. 

Without  entering  into  a  detailed  statement  of  the  facts  appearing  in  the 
record  which  have  brought  us  to  that  conclusion,,  we  concur  with  the  circuit 
court  in  holding  that  the  transfer  to  James  Haskeli  of  the  note  for  $1,000 
executed  by  Poague  &  Chnmbers  to  J.  A.  Haskell,  and  the  conveyance  of 
the  several  lots  mentioned  in  the  judgment,  were  in  fraud  of  the  cr»»ditora 
of  James  A.  Haskell.  It  does  not  matter  timt  the  debts,  or  some  of  them 
asserted  in  these  suits,  were  created  Fiuce  the  transfer  and  conveyance  were 
made.  Actiinl  fraud  vitiates  such  transactions  as  to  a4I  creditors,  whether 
prior  or  su'isequent. 

McLf»an  &  Co.  had  obtained  a  return  of  no  property  on  an  execution  issued 
upon  a  judgment  in  their  fovor  against  J.  A.  Haskell,  and  l-nstituted  their 
suit  un<ter  section  474  of  the  Civil  Code  to  obtain  satisfaction  of  their  judg- 
ment, hut  the  other  plaintiffs  had  r.ot  obtained  either  judgments  or  return* 
of  nulla  bona.  By  aij  amended  petition,  filed  after  the  cases  were  consoli- 
dated, all  the  plaintiffs  sought  to  bring  the  tninsfer  of  (certain  notes  within 
the  act  of  1856,  to  prevent  fraudulent  assignments  for  the  benefit  of  cred- 
itors, but  the  court  adjudged  against  them  on  that  branch  of  the  case. 
There  Is,  however,  no  appeal  from  that  judgment,  and'  we  need  not  consider 
that  question. 

Damrin  &  Co.  also  songht  to  have  two  mortgages  made  by  James  A.  Has- 
kell—one  to  James  Haskell  and  the  other  to  P.  C.  Buflington— adjudged  to 
be  within  the  act  of  1836;  Imt  Damrin  &  Co.  were  nonresidents  of  the  State^ 
and  failed  to  execute  a   bond  for  cost,  and  the  appellants,  before  answer^  . 
moved   the  court  to  dismiss  that  action  because  no  bond  was  given.    The* 
court  erred  in  overruling  that  motion  (11  Bush,  47),  and  for  that  errOr  thei- 
judgment  of   Damrin   &  Co.  must   be  reversed,  and  we  need   not  consider- 
whether  the  mortgages  referred  to  were  within  the  act  of  1856  or  not. 
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The  only  remaining  question  then  is  whether  those  plaintSffi^  who  hadi 
not  obtained  judgments  and  returns  of  nulla  bona  oculd  maiDtaim  tbeir- 
action  to  set  aside  the  fraudulent  deed. 

Prior  to  the  adoption  of  the  Code  of  Practice  it  was  repeatedly  field  by 
this  court  that  when  there  was  no  obstruction  to  the  recovery  of  a  judg- 
ment at  law  a  creditor  could  not  maintain  a  suit  in  equity  to  set  aside  a 
fraudulent  conveyance  of  the  debtor's  property  until  he  had  obtained  a  judg 
ment  and  return  of  nulla  bona.  (Gilpen  v.  Davis,  2  iiibb,  416;  Allen  v, 
Camp,  1  Mon.,  283;  Wyckliffe  v.  Lyon,  5  J.  J.  Mar.,  87;  Poagve  v..  Boyce,  6 
lb.,  88;  Mo£fat  V.  Ingham,  7  Dana,  496;  Halbert  v.  Grant,  4  Mod.,  581.) 
And  in  McKinley  v.  Combs,  1  Men.,  106,  it  was  held  that  a  creditor  having 
a  judgment  and  return  of  nulla  bona  on  one  demand  could  not  unite  with 
it.  in  a  suit  to  set  aside  a  fraudulent  conveyance,  another  demand  on  which 
no  judgment  bad  been  obtained. 

At  that  time,  and  np  to  the  time  of  the  adoption  of  the  Code,  a  court  of 
equity  had  no  jurisdiction  to  render  a  judgment  upon  a  legal  demand  unless. 
there  was  some  impediment  in  the  way  of  proceeding  upon  it  at  law,  and 
the  rule  that  a  return  of  nulla  bona  must  precede  a  suit  in  equity  to  subject- 
property  fraudulently  conveyed  by  the  debtor  was  based  upon  the  ground 
that  until  such  return  was  made  it  did  not  appear  that  the  ordinary  legal' 
remedies  would  not  prove  eflfectual.  In  other  words,  that  the  chancellor - 
would  not  aid  a  party  until  it  appeared  that  he  was  without  adequate  rem- 
edy at  law,  and  that,  as  respected  the  inability  of  the  creditor  to  obtain  sat- 
isfaction of  his  legal  demand  by  legal  prooeetiings  and  process,  the  only 
evidence  deemed  sufficient  was  a  return  of  nulla  bona. 

These  cases  were  all  brought  in  equity  and  were  consolidated  with  the- 
case  of  McLean  &  Co.,  who  manifested  a  clear  right  to  set  ariide  the  deed  to- 
James  Haskell.  Their  execution  had  l)een  returned  nulla  bona,. and  the  fact- 
that  James  A.  Haskell  had  no  estate  out  of  which  the  debts  due  toother- 
creditors  could  be  satisfied  was  thereby  established.  "Why,,  then,  should 
other  creditors  be  postponed  and  be  subjected  to  the  delay  and  they  and  the 
debtor  subjected  to  the  additionnl  cost  n^^cessjiry  to  obt<iin  judgments  at  law 
and  returns  of  no  property  before  proceeding  to  set  aside  the  fraudulent* 
deed,  and  subject  the  property  thereby  conveyed  to  the  satisfaction- of  their- 
dehtsy 

The  chancellor  may  not  entertain  jurisdiction  of  a  suit  upon  a  purely  legal- 
demand,  and  render  judgment  in  personam  therefor  unless-  objection  be- 
made  in  the  manner  and  at  the  time  prescribed  by  law.  No  such  objection, 
was  made  in  any  of  these  cases;  the  insolvency  of  the  debtor  was- admitted, 
and  the  only  question  to  be  tried  was  whether  the  oonveyan«e»  attacked  were 
fraudulent,  and  it  would  have  been  a  needless  circumlocution.,  aften  render- 
ing personal  judgments  in  favor  of  the  several  pa  in  tiffs  for  their  debts,  to> 
dismiss  so  much  of  the  several  petitions  as  sought  to  annuT  the  fraudulent  ^ 
deed,  in  order  that  those  plaintiffs  might  go  through  the  form  oP  issuing - 
exceptions  and  having  them  returned  no  property,  when  in  one  of  the  con- 
solidated cases,  there  was  such  a  return,  and  both  tlie  actual  and  legal  in- 
solvency of  the  debtor  was  admitted,  and  the  deed  was  aetnallji^  adj.udgedl 
fraudulent  as  to  the  plaintiffs  in  one  of  the  consolidated  actions. 

As  the  judgment  of  the  circuit  court  conformed  to  these- \iiew«}. except  ass 
to  the  case  of  Damrin  &  Co.,  the  same  is  affirmed. 

The  judgments  in  favor  of  Damrin  &  Co.  are  reversed,  and>the  oause  a» 
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ito  them  lifi  rfflsanded,  with  directions   to  dismiss  their  petition  withont 
iprejndioe. 

E. .?.  O^iAai  for  appellants. 

jHamptoB  Jb;  Hagar  and  L.  T.  Moore  for  appellees. 


ABSTRACTS  OF  KENTUCKY  DECISIONS. 


CARTER  V.  ORME. 

Filed. ffune  4,  1881— Not  to  be  reported. 
-Appertl^rom  Rockcastle  Common  Pleas  Court. 
^Opiriion-<^  the  court  by  Jud^e  Hargis,  reversing. 

He  whoreoeiTes  tho  benefit  of  another's  services,  having  knowledge  of  the 
fservioe'Qui'i'ng  the  time  of  its  performance,  should  pay  its  reasonable  value 
ito  him  Who  renders  it. 

A.  DuvriTl  for  appellant. 

J.  A. -Btewart  for  appellee. 

HUBAN  V.  HUBAN. 
Filed  ;June  4,  18S1— Not  to  be  reported. 
Appi^alfrom  Campbell  Circuit  Court. 
'Opinion  dft'he  court  by  Judge  Pryor,  nfflrnnng. 

A  conveynnctt,  by  a  pprs<»n  in  feeble  condition  of  body  and  mind,  to  nnother 
'under  whoso  influence  he  was  placed,  no  RiifTlcipnt  consideration  appearing, 
vwas  held  in  this  case  to  be  fraudulent  and  void. 

■R.  W.  Nplson  for  appellant. 

.  J.  S.  'Ducker  for  appellee. 

CRITTKXDEN  v.  COMMONWEALTH. 
'Filed  June  4,  1881— Not  to  be  reported. 
.Appe.-irfrom  Fayette  Circuit  Court. 
'Opiriionof  fhetsourt  by  Judge  Hines,  nlTirniing. 

1.  Criminanaw— -Erroneous  instmotions,  when  not  prejudicial  to  defend - 
•ant,  will  not  entitle  him  to  a  reversal. 

2.  An  instructTion  to  the  jury  that  the  law  imriljes  malice  under  certain 
'Circumstances  is  -erroneous.     The  existence  of  malice,  in  every  in.(«tance,  is 

to  be  detenriined  hy  the  jury. 

3.  Such  instruction  in  this  case  was  not  prejudicial  to  the  substantial 
•rights  of  the  aconsed  because  the  court,  by  exceptions  and  reservations  in 
•other  instructions,  precluded  the  possibility  of  the  jury  l)eing  misled  by  it. 

Hunt  &  Darnell  and  Reck  &;  Thornton  for  appellant. 
P.  W.  Hardin  for  appellee. 

MARTIN,  ASS'EE  v.  MARTIN,  &c. 
'Filed  'June  ^,  ttSftl— Not  to  be  reported. 
.Appeal  from  Warren  Circuit  Court. 
(Qpirilontdf  lhe«c«urt  by  Judge  Pryor,  reversing. 
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1.  Bxeeatloii  lertes  on  and  sale  of  undesiffiMited  600  acres  of  a  tract  con- 
tainiDK  about  800  aones  of  land  passed  tbe  title  to  600  acres  only  to  the  pur- 
Dbaaer. 

Id  this  ease  oae  «xeovtkMD  was  levied  oo  400  acres  aod  another  on  500 
acres  of  tbe  tract  containinfc  about  800  acres,  without  showing  what  par- 
ticular land  was  intended  to  he  levied  on  or  -sold.  In  such  a  case  it  will  not 
be  presumed,  nor  will  proof  be  admitted  to  show,  that  the  levy  was  on  the 
entire  tract.  Tbe  600  acres  is  directed  to  be  laid  off  to  tlie  purohaser  at  such 
execution  sale,  indudiofc  tbe  residences,  in  such  a  manner'aF  will  be  jost  to 
all  the  parties,  and  the  remainder  is  directed  to  be  disposed  of  by  the  as- 
signee of  tlie  owner  for  tlie  Iseneflt  of  his  creditors. 

d.  Personal  property  purchased  with  the  wife's  money  in  possession  of  the 
husband  is  subject  to  be  levied  on  toeatisry  executions  against  him. 

H.  T.  Clark  for  appellant. 

Halspll  &  Mitchell  for  appellees. 

KNOCK,  &o,  V.  TKIBKR.  &g. 
Filed  June  II,  1881— Not  to  be  reported. 
Appeal  from  Campliell  ChaiKjery  Court. 
Opinion  of  the  court  by  JiSvlize  Pryor.  aflQrming, 

1.  Purchase  money  for  land  wiw?  in  this  case  proy»erly  applied  ms  credits 
-oo  purchase  Tiot«s. 

2.  Tl»*»  holder  of  tin*  Ipfial  title  must  he  a  party  to  procvedinps  to  sell  lind 
—A  judgment  upon  a  petition  for  tlie  sale  of  land,  the  title  of  which  was  in 
the  wife,  who  wh«  mrt  bffoi'e  the  <^ourt,  was  a  nullity,  but  n  secor.d  ]  erltion 
praying  for  the  sale  of  the  property,  setting  forth  these  facts  nnd  making 
all  the  parties  in  interest  defendants,  wafi  good. 

E.  W.  Hawkins  for  apj^ellants. 

F.  M,  Welwter  for  appellees. 

BARBKK  V.  KOP.THfiBN  BANK  OF  KEXTCCKY. 
Filed  June  11,  1881— Not  to  be  i-eported. 
Appeal  from  Bourlwn  Circuit  Court. 
Opinion-  of  tbe  court  by  Jii  Ige  Mines,  affirming. 

In  tbe  reformation  of  deeds  tbe  rights  and  equities  of  innocent  third 
parties  are  not  to  ^disturbed.  The  loss,  if  any  in  such  cases,  should  fall 
upon  those  through  whose  negligence  such  rights  and  equities  are  permitted 
to  intervene. 

Cunningham  &  Tnrney  for  appellant. 

Prall  Sc  Dickson  for  appellee. 

MILLER  V.  WITHERS. 

Filed  June  11,  1881— Not  to  be  renorted. 

Appeal  from  Grayson  Circuit  Court. 

Opinion  of  tbe  court  by  Judge  Hiues,  affirming. 

1.  Where  an  amended  answer  was  not  tendered  until  a  year  after  the  filing 
oi  the  original  answer,  and  no  reason  stated  why  it  was  not  offered  sooner. 


Digitized  by 


Google 


58  ilBSTRAGTB** 

and  there  was  notbfng  upon  the  face  of  tlie  aitoendMeiit  to  imlicaie  that  alF 
the  facts  therein  stated  were  not-  In  the  koawle^ge  of  the  pleader  when  the 
original  answer  was  filed,  the  eonrt  below  did  not  abuse  a  sound  discretion 
in  refusing  to  al)ow  the  ameodznent  to  be  flied. 

8.  Possessory  title  is  required  to  be  acepted  by  the  Teodee  under  the  plead- 
ings in  this  case— The  court  saj :  '^he  original  answer  does  not  point  out^ 
any  specific  defect  in  the  title  except  the  inevmbmnee  in  favor  ai  Smith 
which  was  subseqaentlj  removed,  nor  does  it  allege  that  appellee  had  no 
title,  and  as  the  evidence  tends  to-  shtyw  an  aeeeptanee  of  a  deed  of  general 
warranty,  and  as  there  has  been  no  eviction,  and  as  there  is  no  adveme 
claimant,  appellant  can  not  eotnplaln,.  btst  UMist  accept  the  possessory  title 
tendered." 

J.  S.  Worthani  for  appellant. 

Conklin  &  McBeath  for  appellee. 

BERRY  V.  BAIiLARB^  EX'OR- 
Filed  June  14,  1881— Not  to  be  reported. 
Appeal  from  Oldham  Circuit  Court. 
Opinion  of  the  court  by  Judge  Pryor,  reversing-. 

In  an  action  against  a  decedent's  estate  for  the  value  of  ser\'lces  performed 
tbB  recovery  was  authorized  In  this  case  by  the  uncontradicted  testimony  of 
at  least  one  witness  produced  to  «*stablish  the  rendition  and  the  value  of  the.- 
services. 

Caldwell  &  Harwood  for  appelTant. 

Carroll  &  Barbour  and  J.  Clore  for  appellee. 

BARKER  V.  BARKER. 
Filed  June  14,  1881— Not  to  be  reported.  * 
Appeal  from  Pulaski  Circuit  Court- 
Opinion  of  the  court  by  Judge  Pi'yor,  reversing. 

In  the  petition  of  a  married  woman  praying  for  power  to  trade  as  a  feme- 
SDle,  if  the  husband  does  not  unite  with  ber^  he  should  be  made  a  party  de- 
fendant and  served  with  process. 

Stone  &  May  for  appellant. 

Morrow  &  Newell  for  appellee. 

MAUPIN\S  ADM^R  v.  PACE,  Ac.    . 

Filed  June  15,  1881— Not  to  be  reported. 

Appeal  from  Barren  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor,  affirming. 

1.  A  power  of  attorney  to  convey  a  married  woman's  land  is  held  to  be- 
defective  because  it  was  acknowledgeci  by  her  and  her  husband  in  the  State 
of  Louisiana  before,  and  certified  in  the  name  of,  a  deputy  clerk. 

i).  The  certificate  of  acknowledgment  was  also*  defective  in  not  stating 
that  the  contents  were  explained  to  the  feme  by  the  olBcer  when  taking  her- 
acknowledgment. 

Lewis  &  Porter  for  appellant. 

L.  McQuown^  Hard  &  Trabue  and  P.  H.  Leslie  for  appellees. 
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BROWINSKI  V.  PHELPS. 
Filed  June  31,  1881— Not  to  be  reported. 
Appeal  from  Louisville  Chancery  Court. 
Opinion  of  the  court  by  Judge  Pryor,  afarming. 

1.  The  failure  to  appoint  a  guardian  ad  litem  for  infant  defendants,  and 
the  faot  that  no  answer  was  filed  in  their  behalf,  where  the  estate  of  the  in- 
fants* decedent,  under  a  decree  of  the  chancellor,  was  sold  to  i>ay  debts,  did 
not  affect  the  tftle  of  a  purchaser  where  the  purchase  had  been  confirmed  by 
the  chancellor. 

3.  In  the  absence  of  fraud  or  bad  faith  the  Court  of  Appeals  will  not  in- 
quire into  the  necessity  of  the  sale. 
John  Mason  Brown  for  appellant. 
Zaok  Phelps  and  Goodloe,  Roberts  &  Humphrey  for  appellee. 

TYE  V.  COMMONWEALTH. 

Filed  June  91,  1881— Not  to  be  reported. 

Appeal  from  Whitley  Circuit  Court. 

I  Opinion  of  the  court  by  Judge  Hargis,  aflSrmlng. 

I 

j  1.  A  defendant  is  not  in  legal  jeopardy  until  the  jury  has  been  empanelled' 

I  and  sworn. 

2.  Conflicting  statements— Before  evidence,  that  a  witness  has  made  at- 
another  time  a  different   statement,  can   be  offered   the  witness   must  be 

I  examined   concerning  the  matters  sought  to  be  proveed.     (Civil   Code,  sec- 

{  tion  598. ) 

!  8.  Res  gestse— The  examining  trial  and  statements  made  sevei^al  days  after 

I  the  alleged  commi-ssion  of  the  offense  did  not    in  this  case   constitute  any 

part  of  the  res  gestae. 

I  4.  Former  attempts  of  accused  to  commit  same  offense— It  was  proper  to 

allow  the  Commonwealth  to  prove  the  number  of  attempts  by  the  defendant- 
to  commit  the  same  offense  for  the  purpose  of  establishing  the  alleged  iden- 
tity of  the  accused. 
C.  W.  Lester  for  appellant. 

I  P.  W.  Hardin  for  appellee. 
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60  NOTES. 

RECENT  PUBLICATIONS. 

Moak's  Underhill  on  TortR,  published  by  William  Gould  &  Sou,  Albany, 
II.  T.,  is  before  us.  In  reduciuK  the  lay^  in  reference  to  torts  to  ruie^  the 
-author  of  this  valuable  book  has  performed  a  work  no  less  marvelous  than 
useful  to  the  profession  generally.  The  rules  and  subrules  express  in  a 
clear,  perspicuous  and  authentic  manner  the  result  of  the  settled  adjudica- 
tions of  the  courts  of  England  and  of  the  American  States  up  to  the  present 
time,  on  almost  every  possible  phase  of  the  law  of  torts.  Eaoh  rule  and 
subrule  is  sustained  and  illustrated  by  a  citation  of  the  authorities,  from 
which  it  is  deduced,  in  such  manner  as  to  leave  no  doubt  that  the  rule  is 
•correctly  stated  and  well  sustained,  both  by  reason  and  authority.  This 
work  will  be  to  the  practicing  lawyer  what  a  labor  saving  machine  is  to  the 
mechanic  or  agriculturist,  as  it  will  enable  him  to  ascertain  what  tbp  law 
is  in  reference  to  almost  any  character  of  tort  in  the  least  possible  time, 
and  with  the  least  possible  labor. 


PRESIDENT  GARFIELD. 

The  attempted  assassination  of  President  Garfield  by  Charles  J.  Guitteau 
on  the  3d  instant  was  a  murderous  assault  upon  our  government  and  upon 
the  hopes  and  peace  of  every  man,  woman  and  child  in  it,  except  the  would 
be  assassin  iiimself.  If  there  are  fifty  or  a  hundred  tbouFnnd  men  in  the 
United  States  now  wishing  that  the  president  may  not  recover  we  are  free 
to  say  that,  in  our  opinion,  it  would  have  been  much  better  for  the  people 
of  the  United  States  that  that  fifty  or  hundred  thousand  men  bad  perished 
by  some  sudden  calamity  than  that  such  an  attempt  should  have  been  made 
upon  the  life  of  the  president,  even  if  he  should  recover  and  sufl'er  no  per- 
manent injury  from  his  wounds.  The  prayers  of  all  good  men  are  for  the 
president  and  his  speedy  and  permanent  recovery.  We  are  gratified  that  fhe 
governor  of  this  State  has  manifested  his  deep  and  heiirtfelt  interest  and 
sympathy,  as  well  as  that  of  all  the  good  people  of  this  Commonwealth,  by 
issuing  his  proclamation,  proclaiming  Thursday,  the  14th  day  of  July  in- 
stant, as  a  day  of  public  fasting  and  prayer  in  behalf  of  the  president;  *'that 
the  life  of  the  said  .lames  A.  Garfield,  president  of  the  United  States,  may 
be  vouchsafed  to  us;  that  he  maybe  restored  to  his  country,  family  aiid 
friends,  long  to  live;  and  that  in  the  future  our  country  may  be  pre6ei'\'ed 
from  the  repetition  of  similar  atrocities."  The  lessons  derivable  from  the 
assault  of  Guitteau  upon  the  life  of  the  president  are,  that  there  is  too  much 
political  asperity  in  this  country,  and  that  too  many  men  look  to  the  gov- 
ernment for  employment.  These  are  evils  which  can  only  be  averted  by 
«uoh  a  reform  in  our  civil  service  as  will  materially  and  permanently  reduce 
4he  number  of  public  ofl^cers  to  a  sniall  per  cent,  of  the  present  aggregate. 
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KENTUCKY  LAW  REPORTER. 


AUGUST,  1881. 

THE  RIGHT  OF  A  THIRD  PERSON  TO  SUE  ON  A  CON- 
TRACT MADE  IN  HIS  FAVOR. 
[From  the  American  Law  Review— Printed  by  permission.] 

One  of  the  essential  rights  of  a  member  of  any  society  is  the 
legal  power  to  acquire  new  rights  through  contract,  and  one  of 
the  essential  obligations  of  a  member  of  any  society  is  the  duty 
to  perform  whatever  he  has  competently  promised. 

In  the  development  of  this  power  of  acquiring  rights  through 
contract,  three  chief  stages  are  to  be  noticed : 

First.  That  stage  of  development  where  it  is  competent  for 
an  individual  to  acquire  contract  rights  only  through  his  own 
act. 

Secondly.  That  stage  where  he  can  also  acquire  such  rights 
through  the  act  of  another,  that  other  being  his  agent;  and, 

Thirdly.  That  stage  where  he  can  in  addition  acquire  such 
rights  through  the  act  of  another,  that  other  not  being  his 
agent,  this  last  extension  of  the  legal  competency  of  the  indi- 
vidual being  the  subject  of  much  controversy  to-day.  The 
proper  controversy,  however,  is  not  whether  this  last  stage  of 
development  will  ever  be  reached,  for  to  assert  the  negative  of 
this  would  •be  assuming  the  gift  of  prophecy  in  no  small  de- 
gree, but  rather  whether  the  legal  mind  of  the  present  genera- 
tion has  attained  the  capacity  to  conceive  of  a  proper  theory 
upon  which  to  base  and  apply  this  extension  of  the  power  to 
acquire  contract  rights.  In  other  words,  is  it  law  to-day  be- 
cause we  can  think  it  and  fit  it  in  with  the  rest  of  our  legal 
system? 

Regarding  the  same  question  in  a  somewhat  different  light, 
it  may  be  put  thus:  The  development  of  law  corresponds  ap- 
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62  THE  EIGHT  OF  A  THIRD  PEESON 

proximately  at  any  given  time  to  the  needs  of  the  society 
which  it  regulates.  The  first  and  second  stages  in  the  devel- 
opment of  this  power  to  acquire  contract  rights  were  called 
forth  by  the  advancing  needs  of  society.  Do  the  needs  of  the 
society  in  which  we  move  call  for  such  an  extension  of  this 
power  as  to  enable  a  third  person  to  sue  on  a  contract  made 
for  his  benefit  by  a  party  not  his  agent?  Is  this  power  law  be- 
cause of  its  necessity? 

In  the  common  law,  growing  up  as  it  did  under  the  influence 
of  the  fully  developed  Roman  law,  the  idea  of  agency  seems 
always  to  have  been  present.  On  the  other  hand,  in  the  earlier 
periods  of  the  Roman  law  agency  was  unknown,  and  never, 
even  in  the  time  of  Justinian,  was  agency  recognized  as  a  prin- 
ciple of  law;  but  the  instances  where  it  was  allowed  were 
always  regarded  as  exceptions  to  a  general  rule,  though  in  Jus- 
tinian's time  the  exceptions  were  of  more  practical  importance 
than  the  rule  itself. 

With  stringency  also  was  representation  in  court  excluded 
by  the  early  forms  of  Roman  procedure,  which,  through  its  nar- 
rowness and  inflexibility,  retarded  the  growing  facility  of  ac- 
quiring contract  rights,  as  indeed  the  development  of  a  system 
of  law  is  generally  impeded  at  first  by  the  strictness  of  its 
forms  of  procedure,  and  their  inadequacy  to  the  enforcement 
of  any  but  the  simplest  rights  without  great  circuity  of  action. 

The  Roman  law  never  fully  attained  the  second  stage  in  the 
development  of  the  power  to  acquire  contract  rights.  With 
regard  to  that  stage  it  held  the  same  position  which  our  law 
holds  with  regard  to  the  third.  The  Roman  law  said:  **You 
can  acquire  contract  rights  through  your  own  act;  you  can  not 
acquire  them  through  the  act  of  another,  except  .in  certain 
cases  and  under  certain  circumstances."  Our  law  says:  *'You 
can  acquire  contract  rights  through  your  own  act,  or  through 
the  act  of  your  agent;  you  can  not  acquire  them  through  the 
act  of  another  who  is  not  your  agent,  except  in  certain  cases 
and  under  certain  circumstances." 

The  still  questionable  right  of  a  third  person  to  sue  on  a 
contract  made  in  his  favor  can  be  discussed  to  the  best  advan- 
tage by  treating  it,  first,  historically  and  with  reference  to  au- 
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thority;  and,  secondly,  without  reference  to  authority,  having 
regard  only  to  its  theoretical  admissibility.  % 

As  a  legal  principle  this  right  has  never  been  recognized  by 
any  Bj'stem  of  law.  At  Rome,  in  certain  exceptional  cases,  rights 
could  be  acquired  through  the  act  of  a  person  not  an  agent,  just 
as  in  certain  exceptional  caseH  rights  could  be  acquired  through 
the  act  of  an  agent;  and  in  fact  the  Roman  lawyers,  never  hav- 
ing clearly  conceived  the  principle  of  agency,  failed  to  distiu- 
f^ufsh  between  acquiring  a  right  through  the  act  of  an  agent 
and  acquiring  a  right  through  the  act  of  a  person  not  an  agent. 
Yet  while  the  nations  of  Europe,  who  have  based  their  laws  on 
the  Roman  law,  have  developed  and  brought  into  clear  light 
the  principle  of  agency,  they  have  at  the  same  time  distin- 
guished that  princi])le  from  the  acquiring  of  rights  through  the 
act  of  a  party  not  an  agent,  and  still  refuse  to  recognize  theo- 
retically rights  so  acquired. (a) 

It  is  improbable  that  the  right  of  a  third  person  to  sue  on  a 
contract  made  in  his  favor  existed  in  the  older  common  law. 
Before  the  Statute  of  Monasteries,  ( b )  the  assignee  of  a  reversion 
could  not  sue  on  covenants  or  conditions  made  by  his  assignor 
uritb  the  holder  of  the  present  estate,  although  so-called  privity 
of  estate  existed  between  such  holder  and  the  assignee.  A 
chose  in  action,  moreover,  was  not  assignable  at  common  law, 
though  a  use  might  be  declared  in  favor  of  a  person  not  a  party 
to  the  deed  by  which  it  was  created,  but  this  last  was  equity 
and  not  law.  The  chancellor  compelled  the  carrying  out  of 
auch  a  trust  just  as  the  Roman  praetor  had  compelled  the  per- 
formance of  the  Fidei  Commissae,  the  ancestors  of  trust. 

The  cases  in  the  English  reports  on  the  right  of  a  third  per- 
aon  to  sue  on  a  contract  made  in  his  favor  are  interesting,  not 
that  they  are  consistent  or  show  a  steady  course  of  develop- 
ment reaching  finally  some  points  worth  reaching,  but  as 
showing  a  tendency,  however,  which  has  not  proved  strong 
enough  to  overcome  the  conservatism  of  the  English  bench. 


(a)  For  Gennan  law,  see  Windscheid  Pandekten,  2,  section  816 and  note  ISL 
For  French  law,  see  Potbier,  de  rOblif?ation,  1.  page  72. 
(b)3«  Henry  Vni,  c.  34. 
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One  of  the  first  cases  bearing  on  the  subject  is  WhorewoocI 
V.  Shaw,(a)  decided  in  the  Queen's  Bench  in  1603.  The  action 
was  brought  **in  debt  by  Shaw,  executor  of  A,  against  Whore- 
wood,  administrator  of  Field,  upon  a  bill  of  debt  made  by 
Field  to  A,  whereby  Field  acknowledged  to  have  received  of 
one  Prettie  £40,  to  be  equally  divided  between  A  and  JB  and 
to  their  use."  Held — '*That  though  no  contract  is  between 
the  parties,  yet  when  money  or  goods  are  delivered  upon  con- 
sideration to  the  use  of  A,  A  may  have  debt  for  them." 

The  next  case,  decided  nearly  seventy  years  later,§isJone  of 
the  best  known  cases  in  the  law,  Button  v.  Pool.(b)  The  plain- 
tiff declared  in  assumpsit  '*that  his  wife's  father,  being  seized 
of  certain  lands  now  descended  to  defendant,  and  beingTabout 
to  cut  £1,000  of  timber  from  said  lands  to  raise  a  portion  for 
his  said  daughter,  the  defendant  promised,  in  consideration 
that  he  would  forbear  to  fell  the  timber,  that  he  would  pay  the 
said  daughter  £1,000. "  The  court  held  the  action  lay,  say- 
ing: **It  might  have  b3en  another  case  if  the  money  had  been 
to  have  been  paid  to  a  stranger;  but  there  is  such  a  nearness  of 
relation  between  the  father  and  child,  and  'tis  a  kind  of  debt 
to  the  child  to  be  provided  for,  that  the  plaintiff  is  plainly 
concerned." 

In  England  it  has  often  been  decided  that  any  extension  of 
the  doctrine  of  Dutton  v.  Pool  is  not  to  be  countenanced,  and 
the  case  itself  has  been  finally  overruled. (c)  Still  Dutton  v. 
Pool  has  exerted  great  influence,  having  done  much  to  estab- 
lish the  right  of  a  son  to  sue  on  a  promise  for  his  benefit  made 
to  his  father,  (d)  It  is  clear  from  the  language  of  the  court  that 
they  did  not  consider  the  case  as  establishing  any  very  general 
principle,  and  they  seem  to  have  found  a  compensation  for  the 
absence  of  *' privity  of  contract"  in  the  near  relationship^be- 
tween  the  interested  parties.  Apparently  a  vague  idea  lurked 
obscurely  in  the  minds  of  the^judges  that,  in  order  to  give  the 


-(«)  Yelv.  25.     A  good  many  of  the  older  cases  are  cited  in  1  Viner's  Abridge 
ment,  338-337,  and  in  Comyn's  Digest  under  the  bead  of  Assumpsit, 
f b)  1  Ventris,  318. 

(c)Seo  Tweddle  v.  Atkinson,  infra. 
(d)e.  g.  in  MasKichusetts,  see  Mellen  v,  Whipple,  infra. 
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person  to  be  benefited  by  the  promise  a  right  to  sue,  there 
mnst  exist  some  duty  between  that  person  and  the  promis- 
see.  (  a  ) 

About  fifty  years  after  Dutton  v.  Pool,  Crow  v.  Roger8(b)  was 
decided,  a  case  which  is  undoubtedly  law  in  England  to-day. 
**In  assumpsit  the  plaintiff  declares  that,  whereas,  one  John 
Hardy  was  indebted  to  plaintiflf  £70,  upon  a  discourse  had  be- 
tween Hardy  and  defendant,  it  was  agreed  that  defendant 
«hould  pay  plaintiff's  debt  of  £70,  and  that  Hardy  should 
make  defendant  a  title  to  a  house.  Averment  that  Hardy  was 
ready  to  perform."  The  court  gave  judgment  for  the  defend- 
ant, holding  the  plaintiff  a  stranger  to  the  consideration. 

As  well  as  can  be  made  out  from  the  meagreness  of  the  re- 
port this  case^^decides  the  general  principle  that  a  stranger  to 
the  consideration  can  not  sue,  even  where  the  contract  is 
plainly  in  his  favor.  It  is  not  clear,  however,  that  it  was  the 
intention  of  the  parties  to  the  promise  that  Crow  should  have 
A  right  to  sue,  and  the  main  reason  on  the  part  of  Hardy  for 
making  the  contract  was  to  free  himself  from  a  debt  due  from 
himself  to  Crow,  rather  than  to  confer  a  benefit  on  the  latter,  (c) 

Coming  down  to  times  comparatively  recent,  an  important 
<;aseis  Price  v.  Ea8ton,(d)  decided  in  the  King's  Bench  in  1888 
on   the  authority  of  Crow  v.  Rogers.     There  the  declaration 

(a>ThiE  idea  has  appeared  again  fitter  Lord  Holt  Crow  v.  Rogers  does  not  ac- 

4»  ooiiple  of  oenturiea  in  Vrooman  v.  cord,  though  In  the  latter  case  there 

fTurner,  69  N.  Y..  vJ80,    infra.     In   the  was  no  money  actually  received  to  the 

same  volume  of  Ventris  with   Dutton  use  of  the  plaintiff,  and  no  averment 

V.  Pool,  there  is  reported  a  case  rather  of    performance  was  made,  but   only 

aii^ainst  any  general  right  of  a  third  of  readiness    to   perform ;   and    some 

person  to  sue  on  a  contract  made   for  years  after  Crow  v.    Rogers  there  ap- 

nis  benefit:  hut  a  case  is  there  cited  pears  a  dictum  of  Lord  Mansfield,  ap- 

-where  it  was  hehi  that  a  daughter  of  proving  Dutton  v.  Pool,  Cowper,  443. 

A  physician  might  maintain  asaump-  Moreover    Judge   Buller    says,    in    I 

sit  upon  a  ])roiiiisft  to  her  father   to  Boss.  &  Pul.,  101,  note  c. :  "Indepen- 

fci%'e  her  H  sum  of  money  if  her  father  dent  of   the  rules   which    prevail    in 

performed  a  certain  cure.    Bourne   v.  mercantile  transactions,  if  one  person 

Mason,  1  Ventris,  6.     See  also   Style,  makes  a  promise   to  another   for  the 

«M.  benefit  of  a  third,    that  third  person 

(b)l  Strange. 592. decided  about  1724.  may    maintain  an  action   upon    it." 

^c)At  the  time  of  its  decision  Crow  To  these   dicta   it  may   be  said  that 

T.  Rogers  was  of  by  no  means  undis-  Lord  MansQeld  was  occasionally  equi- 

puted  authority.    Lord  Holt  had  de-  ty    speaking    through    the  raoiith   of 

oided  previously,  in  accordance  with  common  law,  and  the  inspirations  of 

Whorewood  v.  Shaw,  supra,   that  In-  Lord    Mansfield   were   the    words   of 

^ebitatus    assumpsit    would    lie    for  Buller.     Still  as  late  as   1893,   Dutton 

moneys  had  and  received  from  a  third  v.  Pool  was  approved   in  the  King's 

person  to  the  use  of  plaintiff.     2  Lord  Bench,  2  Dowling  &;  Ryland,  277. 
Saymond.  M28,  with  which  decision  of      (u)  4  Barn.  &  Ad.  433. 
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stated  that  W.  P.  owed  the  plaintiff  £18,  and  in  consideration 
thereof,  and  that  W.  P.  at  defendant's  request  had  promised  to 
work  for  him  at  a  certain  rate  of  wages;  and  also  in  considera- 
tion of  W.  P. 'fl  leaving  the  amount  which  might  be  earned  by 
him  with  defendant,  he,  the  defendant,  undertook  to  pay  th(> 
plaintiff  said  £18.  Averment  that  W.  P.  performed  bis  part 
of  the  agreement.  Judgment  was  arrested  on  the  ground  that- 
plaintiff  was  a  stranger  to  the  consideration. (a) 

Peddie  v.  Brown, (b)  decided  in  1857  in  the  House  of  Lords, 
enunciates  the  broad  principle  that  the  third  person  can  not 
sue  unless  he  is  named  in  a  contract  evidently  intended  for  his. 
benefit.  That  under  such  circumstances  he  could  sue  the^ 
court  was  not  called  on  to  decide,  and  the  negative  of  this^ 
proposition  is  held  by  Tweddle  v.  Atkinson. (c) 

The  facts  of  this  carefully  considered  case  were  as  follows: 
Plaintiff  was  the  son  of  John  Tweddle,  deceased,  and  before^ 
the  making  of  the  (written)  agreement,  hereafter  mentioned, 
married  the  daughter  of  William  Guy,  also  deceased,  at  the- 
time  when  the  suit  was  brought.  Before  making  the  written 
agreement  John  Tweddle  promised  plaintiff  to  give  him,  and 
Guy  promised  plaintiff  to  give  his  (Guy's)  daughter,  a  mar- 
riage portion,  both  of  which  promises  were  verbal,  made  in 
consideration  of  the  intended  marriage,  and  neither  of  them 
had  been  performed  at  the  time  when  the  written  agreement 
was  made.  The  declaration  then  alleged  that  after  the  mar- 
riage said  Guy  and  said  Tweddle  entered  into  the  following 
agreement  in  writing,  viz: 

"July  11,  1855. 

"Mem.  of  agreement  made  this  day  between  William  Guy,  of  the  one  part» 
and  John  Tweddle  of  the  other  part.  Whereas,  it  is  mutually  a^ireed  that^ 
the  said  William  Guy  shall  and  will  pay  the  sum  of  £200  to  William  Twed- 
dle, his  son-in-law,  and  the  said  John  Tweddle,  father  to  aforesaid  William, 

(a)Lilly  V.  Hays,  5  Ad.  &  Ellis,n48,   consideration  can  sue."  Still  the  real 
does  not  accord  with  Price  v.  Easton  ,  consideration,  i.  e.,  the  act  performed,, 
but  see  :3  B.   &  Ad.,   354,    4  lb.,   nil,    or  to  be  performed,  by  the   promisee, 
and  5  lb. ,  604.     In  Burn  v.  Carvalho,    need   not  move  to,   that  is,   inure  to, 
4  Mylne  &  Craig,  6»(»,  it  is  said :  'In   the  benefit  of  the  promisor,  to  enable- 
equity  an  order  given   by  a  debtor  to  the  pronii.«;ee  to  sue  on  the  promise— 
his  creditor,  upon  a  third  person  hav-  instance,    the   case  of   a   guarantors'' 
ing  fundts  of  the  debtor,  to  pay  the  promise.  Why  then  need  it  move  fronts 
creditor  out  of  such  funds,  is  a   bind-   the  plaintiff? 
ing  equitable  assignment  of  so  much       (bi  8  Jurist,  N.  S..  8i)5. 
of  the  fund."    But  this  is  equity,  and       (o)l    Best    &    Smith,  303,  Queen'a 
Barron  Parlse  says,  in    1   Exch.,    456:   Bench,  I156I. 
**It  is  true  that  no  stranger  to  the 
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flball  and  will  pay  £100  to  said  William,  each  and  severally  the  said  aums^ 
on  or  before  August  21,  1836.  And  it  is  further  agreed  by  the  aforesaid 
William  Guy  and  John  Tweddle  that  said  William  (Tweddle)  has  full  power 
to  sue  the  said  parties  in  any  court  of  law  and  equity  for  the  aforesaid  suma 
hereby  promised  and  specified.*' 

Plaintiff  afterwards  assented.  Held — That  the  action  would 
not  lie,  Wightman,  J.,  saying:  '*It  is  now  established  that  no 
stranger  to  the  consideration  can  take  advantage  of  a  contract, 
although  made  for  his  benefit;"  to  which  Crompton,  J.,  added: 
'*Modern  cases  show  that  the  consideration  must  move  from 
the  party  entitled  to  sue  upon  the  contract.  *  *  *  It  would 
be  a  monstrous  proposition  to  say  that  a  person  was  a  party  to 
the  contract  for  the  purpose  of  sueing  upon  it  for  his  own  ad- 
vantage, and  not  a  party  to  it  for  the  purpose  of  being 
sued."  (a) 

Of  course  in  this  case  plaintiff  could  have  sued  on  the  verbal 
promises,  which  were  made  before  his  marriage,  had  it  not 
been  for  the  statute  of  frauds.  Otherwise,  the  case  is  as 
strong  as  possible  against  the  right  of  a  third  person  to  sue 
under  any  circumstances.  Here  all  the  persons  interested  were 
near  relatives,  so  the  case  overrules  Button  v.  Pool,  and  the 
intention  of  the  contracting  parties,  that  it  should  be  com- 
petent for  plaintiff-  to  sue,  was  plainly  stated.  According  to 
this  case  it  would  seem  that  under  no  circumstances  is  it  com- 
petent for  a  person  to  render  himself  liable  to  be  sued  by 
another  in  contract,  except  by  contracting  with  that  other  or 
his  privies. 

Turning  now  to  our  own  country,  it  will  appear  that  in  a 
majority  of  the  States  a  right  to  sue  on  a  contract  made  in 
favor  of  a  third  person  is  admitted  to  exist,  especially  where 


(a)In  McCombray  V.  Thompson,  16  against  C  the  summons  and  plaint 
Weekly  Rep..  5)67.  decided  in  the  Irish  set  forth  this  aRrenment,  averring  as 
Common  Pleas  in  18rt8,  the  facts  were  a  breach  that  C  had  not  paid  B  a  mo- 
these:  By  an  agreement  between  A,  iety  of  the  £i9t).  Held—On  demurrer, 
of  the  one  part,  and  B  and  C,  of  the  that  being  a  stranger  to  the  consider- 
other  part,  it  was  witnessed  that  in  ntion  B  could  not  sue  on  the  contract 
consideration  of  A's  making  over  to  (notwithstanding  that  he  was  a  party 
C  certain  property  valued  at  .£U)fi,  C  thereto.)  The  case  is  extreme,  but 
promised  to  pay  B  a  moiety  of  said  se«ms  to  accord  with  Tweddle  v.  At- 
snm.     In    the    action  brought   by    B  kin  son. 
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the  third  person  is  expressly  referred  to  in  the  contract.  ( a )  Still 
there  is  great  conflict  of  authorities,  and  the  courts  in  some  of 
the  States,  as,  for  instance,  in  Massachusetts,  have  decided  ad- 
versely to  such  right.  In  considering  the  American  cases  it 
will  suflSce,  first,  to  point  out  briefly  the  general  current  of 
opinion  in  the  greater  number  of  the  States;  secondly,  to  con- 
sider a  few  of  the  Massachusetts  cases,  the  State  which,  of 
those  States  that  have  decided  against  the  right  in  question, 
has  given  the  subject  the  most  careful  thought;  and,  thirdly, 
to  review  the  cases  in  New  York,  the  State  which  has  treated 
the 'subject  most  thoroughly  of  those  States  which  have  decided 
in  favor  of  the  right. 

According  to  the  current  of  decisions  in  the  following  States 
the  right  of  a  third  person  to  sue  on  a  contract  made  in  his 
favor  does  not  seem  to  be  admitted  at  present  in  their  courts: 
Massachusetts, (b)  New  Hampshire, (c)  Vermont,(d)  Connecti- 
cut,(e)  Maryland,(f)  Michigan, (g)  California;(h)  while  in 
the  following  States  the  right  seems  to  be  allowed:  Maine. (i) 
New  York,(j)  New  Jersey,(k)  Pennsylvania, (1)  Kentucky,(m) 
Louisiana, (n)  South  Carolina, (o)  Wisconsin, (p)  Minnesota, (q) 
Indiana,(r)  Illinois,(s)  Iowa,(t)  Missouri, (u)  and  the  United 
States  Supreme  Court. (v) 

The  following  are  some  of  the  views  held  by  the  various 
courts : 


(aV'TherightofapartytomaiDtaJn  (k)36   N.J.    L.,  141  (as  to  written 

assumpsit   on   a  pi-omise   not   under  promise). 

seal,  made  to  another  for  his   benefit,  (1)85  Pa.  St. ,336;  contra,  3  Pa.  St., 

although  much   controverted,  is   now  830. 

the  prevailing  rule  in  this  country.  (ni)3  Met.  (Ky.),  l^S. 

.Judge  Davis,  in  Hendrlck  v.  Lindsay,  (n)iil6  La.  Ann.,  338. 

«3  U.  S.,  143.    It  is  the  opinion  of  the  (o)  Strolih.,  1U6, 

writer  that  an   exhaustive  examina-  (p) 43  Wis.,  319.  10  lb.,  251. 

tion  of  authorities  would  show  that,  (q)28  Minn..  314. 

while  mostof  the  Central  and  Western  (r)30  Ind.,112:  20  lb. .163;  19  lb.,  40; 

States   recognize  such  right,  the  New  18  lb.,  114;  18  lb.,  40. 

England   States,   adhering  rather   to  (s) 85  111.,  279;  64  lb., 458;  21  Ih.,  194; 

the  stricter  principles  of  the  common  contra,  as  to  contracts  under  se-al,  64 

law,  deny  it.  lb.,  163. 

(b)  107  xVIass.,  39.  (t)  14  Iowa,  68. 

10)15  X.  H..  129.  (u)44  Mo.. 328;  semble  contra,  IS  lb., 

(d)l  D.  Chip..  366.  408,  and  31  lb.,  466. 

(e)31  Conn. .26;  contra,7  Conn. ,342.  (v)93  U.S.,  143,  Pet.  Circ. Court,  169. 

(f)  1  Har.  &  G.,  484,  semble.  Some  of  the  cases  given  as  the  latest 

(g)  10  Mich;,  45^6.  decisions  may  have  been  since  over- 
(h)18  Cal.,  80.  ruled,  as  the"  law  on  the  subject  Is 
(i)42  Maine,  93.  very  fluctuating. 


(j) 20  New  York,  258. 
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Where  A  has  paid  money  of  B  to  C,  and  C  has  promised  A 
to  pay  it  to  B,  the  law  creates  a  privity  between  B  and  C,  and  B 
may  sue  C.(a) 

A  promise  to  A  to  pay  B,  who  is  absent,  is  in  legal  effect  a 
promise  to  B,  and  may  be  so  stated  in  pleading.  And  a  prom- 
ise to  A  to  indemnify  A  and  B,  the  latter  being  absent,  if  they 
will  do  a  certain  act,  is  a  promise  to  both  A  and  B.(b) 

'*A  third  party  may  maintain  an  action  in  his  own  name 
upon  a  contract  made  expressly  for  his  benefit,  when  his  release 
would  be  a  sufficient  discharge  to  the  promisor;  but  not  when 
it  would  leave  the  promisor  liable  to  an  action  by  the  other 
contracting  party,  "(c) 

**  A  promise  by  one  to  another  to  pay  the  indebtedness  of  the 
latter  to  a  third  person  may  be  enforced  in  equity  by  such 
third  person,  though  he  was  not  a  party  to  the  agreement,  and 
after  the  acceptance  of  such  promise  by  the  creditor  he  may 
maintain  an  action  at  law  thereon.  Until  such  acceptance  the 
parties  to  the  agreement  may  rescind  it. "(d) 

*'It  is  the  settled  law  in  Wisconsin  that  when  one  person  for  a 
valuable  consideration  engages  with  another,  whether  by  simple 
contract  or  by  covenant  under  seal,  to  do  some  act  for  the  ben- 
efit of  a  third  person,  the  latter  may  maintain  an  action  against 
the  promisor  for  breach  of  the  engagement.  After  knowledge 
of  and  assent  to  such  agreement  by  the  person  for  whose  ben- 
efit it  is  made,  his  right  of  action  on  it  can  not  be  affected  by 
a  rescission  of  the  agreement  by  the  immediate  parties 
thereto,  "(e) 

Like  the  English  cases,  the  cases  in  Massachusetts,  after  no 
small  amount  of  vacillation,  have  for  the  pri^sent  decided 
against  the  right  of  a  third  person  to  sue  on  a  contract  made 
in  his  favor,  although,  unlike  the  law  in  England,  the  law  in 
Massachusetts  allows  a  few  exceptions  to  this  rule. 

An  early  Massachusetts  case  is  that  of  Fulton  v.  Dickens, (f) 
if  decided  in  1818.  There  a  father  placed  his  infant  son  in  the 
service  of  a  master,  it  being  agreed  between  the  father  and  the 


(a)  14  Iowa,  63.  (d)HO  Ind.,  112. 

(b)Luca8  V.  Chamberlain, 8  B.Mon.  (e)Bassettv.  Hughes,43  Wls.,319:  as 

(Ky.>,  276.  to  right;  of  parties  to  rescind. see  infra. 

(c)  Kountz  V.  Holthouse,  85  Pa.  St.,  (f)  10  Mass.,  287;  see   also  15  Mass., 

235.  28t5. 
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master,  among  other  things,  that  at  the  end  of  the  term  of 
service  the  master  should  pay  the  son  a  certain  sum  of  money. 
The  court  held  the  son  could  sue,  saying:  **It  is  clear  that  the 
father  had  the  son's  advantage  in  view." 

This  case  was  followed  in  1821  by  Arnold  v.  Lyman,  (a)  hold- 
ing that  where  a  debtor  of  B  conveys  property  to  C,  who,  m 
consideration  thereof,  engages  in  writing  to  pay  B,  B  can  bring 
assumpsit. 

The  apparent  tendency  of  the  early  Massachusetts  law 
towards  recognizing  the  right  of  the  third  person  to  sue  re- 
ceived a  check  in  the  case  of  Mellen  v.  Whipple,  (b)  decided  in 
1854,  where  the  action  was  brought  by  the  mortgagee  on  a 
promise  made  to  the  vendor  of  the  equity  of  redemption  by  the 
purchaser  of  the  same,  to  assume  and  cancel  the  mortgage  on 
the  premises,  together  with  the  note,  for  which,  as  collateral^ 
the  mortgage  had  been  given.  Held — That  the  action  did  not 
lie.  Judge  Metcalfe  admitted,  however,  that  to  the  general 
rule  against  the  right  of  a  third  person  to  sue  on  a  contract 
made  in  his  favor  there  were  three  exceptions:  First,  indebi- 
tatus assumpsit  for  money  had  and  received  in  certain  cases: 
second,  where  the  promise  is  made  to  a  father  for  the  benefit 
of  the  child;  and,  third,  a  certain  case  where  a  promise  to 
lessee  accrued  to  lessor.  These  three  exceptions  were  the 
dicta. (c) 

The  present  law  in  Massachusetts  maj^  be  considered  settled 
by  the  case  of  The  Exchange  Bank  v.  Rice,(d)  where  Judge  Gray 
states  the  rule  thus:  "The  general  rule  of  law  is  that  a  person 
who  is  not  a  party  to  a  simple  contract,  and  from  whom  no 
consideration  moves,  can  not  sue  on  the  contract;  and  conse- 
quently that  a  promise  made  by  one  person  to  another  for  the 
benefit  of  a  third  person  will  not  support  an  action  by  the  lat- 
ter. And  the  recent  decisions  in  this  Commonwealth  and  in 
England  have  tended  to  uphold  the  rule  and  narrow  the  excep- 
tions to  it." 

In  the  New  York  courts  the  question  has  come  up  many 
times  for  decision   under  di^Yerent   aspects,  and    these   courts 

(»H7  Mass..  4f)0.  Met.,  .S8I,  where  a  discussion  of  the 

(h)  I  Gray,  317.  subject  luay  be  found. 

(CI  They  seem  to  have  been  founded  (d)  107  Mass.,  Jtt)  (1871). 
on  the  case  of  Carnige  v.  Morrison,  2 
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have  made  most  persistent  efforts  to  find  some  theory  upon 
which  to  base  the  decisions  which  they  have  rendered  in  favor 
of  the  right  of  the  third  person  to  sue.  Perhaps  the  conclu- 
sion of  anyone  who  may  read  the  following  review  of  the  New 
York  cases  will  be  that  the  New  York  courts  have  been,  and 
still  are,  groping  towards  the  light. 

About  the  earliest  case  on  the  8u})ject  is  Schemerhorn  v. 
Vanderheyden,(a)  decided  in  1806,  where  the  court  held,  citing 
Dutton  V.  Pool,  **that  where  a  person  makes  a  promise  to 
another  for  the  benefit  of  a  third  person,  that  third  person 
may  maintain  an  action  on  such  promise,  "(b) 

This  case  and  others  seem  to  have  established  the  law,  so 
that  in  Delaware  &  Hudson  Canal  Co.v.The  Westchester  County 
Bank,(c)  the  court  used  the  fnllowipg  language:  '*We  con- 
sider it  now  well  settled  as  a  general  rule  that,  in  cases  of  sim- 
ple contracts,  the  person  for  whose  benefit  the  promise  is  made 
may  maintain  an  action  in  his  own  name  upon  it,  although 
the  consideration  does  not  move  from  him." 

Apparently  the  first  attempt  to  base  the  decisions  upon  any 
tangible  theory  was  made  in  the  case  of  Lawrence  v.  F()x.(d) 
The  decision  in  this  case  is  law  to-day,  and  is  likely  to  remain  so, 
because  it  accords  with  the  majority  of  the  New  York  cnses(e) 
on  the  subject,  and,  what  is  more,  because  it  is  an  expression 
of  a  widespread  tendency  in  American  law  to  allow  abundant 
freedom  in  the  acquisition  of  contract  rights.  On  the  other 
hand,  hardly  any  one  agrees  with  the  reasoning  and  dicta  of 
the  court,  which  can  he  regarded  at  best  but  as  unsatisfactory, 
though  well  meant,  attempts  to  base  upon  principle  what 
judges  felt  must  be  recognized  as  law. 

The  facts  of  the  case  were  briefly  these:  A  promise,  for  a 
valuable  consideration,  was  made  to  one  Holly  to  discharge  his 
debt  to  the  plaintiff,  the  latter  not  being  privy  to  the  contract. 
Held — That  tlie  action  would  lie,  Judge  Gray,  who  delivered 
the  opinion  in   the  case,  lemarking:  *' Suppose  defendant  had 


(a)  1  Johns,  140;  see  Barker  V. Buck-  412;   Farlev   v.    Cleveland,   4  [Cowen, 

lin,  2  Denio,  45.  4:iJ;  and  See  6  Wend.,  2S6. 

(b)Tbat  such   promise.s,  when    the  (c)4  Denin,  b7  <1»47). 

promiaor     receives     value,    are     not  (d)20  N.  Y.,  afW  (185V0. 

within  the  Statute  of  Frauds   is  de-  (e)  Accord.,  «  Ke.ves,  nl2o;   37  N.  Y., 

cided  by  Gold  v.   PhilUps,  10  Johns.  576;  42  X.  Y.,  316;  Id.,  3W). 
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given  hia  note,  in  which,  for  value  received  of  Holly,  he  had 
promised  to  pay  plaintiff,  and  plaintiff  had  accepted  the  prom- 
ise, retaining  Holly's  liability — very  clearly  Holl)^  could  not 
have  discharged  that  promise,  be  the  right  to  release  the  de- 
fendant as  it  may."  Likely  enough,  in  this  supposed  case,  the 
party  from  whom  the  consideration  moved  could  not  have  dis- 
charged the  promisor;  still  even  this  is  not  such  **very  clear" 
law  that  a  brief  explanation  on  the  part  of  the  learned  judge 
would  have  been  out  of  place. 

Judges  Comstock  and  Grover  dissented  from  the  decision,  and 
Judges  Johnson  and  Denio  were  of  opinion  that  the  promise 
should  he  regarded  as  made  to  the  plaintiff  through  the  me- 
dium of  his  agent,  whose  action  he  could  ratify  when  it  came 
to  his  knowledge.  This  last  proposition,  to  regard  the  prom- 
isee as  the  agent  of  the  third  person,  would  settle  everything, 
were  it  not  infected  with  the  fatal  failing  of  being  contrary  to 
the  facts  of  the  case.  If  the  idea  of  agency  has  any  definite 
m(»aning  in  our  law  it  is  plain  that  such  cases  a^  this  are  not 
cases  (jf  agency,  and  this  proposition  of  the  judges  is  nothing 
more  than  a  i)roposal  to  introduce  a  legal  fiction. 

Shortly  after  Lawrence  V.  Fox  the  interesting  case  of  Hartley 
V.  Harrison(a)  was  decided.  Tiiere  land  was  conveyed  subject 
to  a  usurious  mortgage,  which  the  grantee  assumed  to  pay. 
Subsequently  the  grantor  and  grantee  attempted  to  release 
fjach  other  from  their  respective  covenants  so  as  to  make  the 
conveyance  ])etween  them  operate  as  a  mere  bargain  and  sale 
deed.  On  an  action  being  brought  to  foreclose,  the  opinion  of 
the  court  was  as  follows: 

"The  nile  is  a  famUiar  one,  that  when  the  owner  of  land  mortgages  it  to 
secure  the  payment  of  a  debt,  and  afterwards  sella  and  conveys  the  equity  of 
redemption  subject  to  the  lien  of  the  mortgage,  and  the  purchaser  assumes 
the  Tw»ynient  of  the  mortgage  as  a  portion  of  the  purchase  money,  the  latter 
becomes  personally  liable  for  the  payment  of  the  debt  of  the  former  to  the 
holder  of  the  mortgage. 

"The  law  is  well  settled  in  this  State  that  the  purchaser  who  taken  a  con- 
veyance of  the  premises  fi*om  the  mortgagor  can  not  set  up  the  defense  of 
usury  against  such  mortgagee,  and  thus  obtain  an  interest  in  the  land 
which  the  mortgagor  never  agreed  or  intended  to  trariWer  to  him  (8  Paige, 
641;  9  lb.,  145;  10  lb.,  5JU).    The  principle  upon  which  these  proceed  is,  that 

(a)  24  N.  Y.,  170. 
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the  mortgagor  may  waive  the  usury  and  elect  to  affirm  the  luortga^e  by 
selliDg  and  conveying  his  property,  subject  to  the  lien  and  payment  of  such 
mortgage;  and  the  purchaser  in  that  case  takes  the  equity  of  redemption 
merely,  and  can  not  question  the  vnlidity  of  the  mortgage  on  the  ground  of 
usury.  It  follows,  therefore,  that  the  grantee  can  not  set  up  the  defense  of 
usury  unless  the  release  of  the  grantor  to  him  of  the  covenants  and  agree  - 
nients  contained  in  the  deed  to  him,  executed  after  the  issues  in  this  cause 
were  joined,  shall  be  held  to  have  the  effect  to  discharge  him  from  his  lia- 
bility, and  authorize  him  to  assert  this  defense.  Now  this  release  can  not 
have  any  sucJi  effect;  the  grantor  could  not  upon  any  principle  relea.se  the 
grantee  from  the  liability  he  was  under  to  the  plaintiff,  in  consequence  of 
bis  taking  a  conveyance  of  the  premises,  subject  to  the  payment  of  this 
mortgage.  His  liability  to  the  plaintiff  was  fixed  the  moment  he  received 
the  conveytiuce,  and  it  was  not  in  the  power  of  the  grantor  to  release  him 
from  it,  and  this  land  in  his  hands  l)ecame  the  primary  fund  for  the  pay- 
ment, and  neither  he  himself  nor  the  grantor,  so  far  as  regards  the  plain- 
tiff's rights,  could  disohanre  him  from  it  or  release  the  land  from  the  lien  of 
the  mortgage.  This  liability,  when  once  created,  was  irrevocable,  and 
neither  the  grantor  nor  the  grantee  could  avoid  it.  (7  Paige,  615,  «89,  «40> 
6U;  5Selden,  83.") 

Comstock,  C.  J.,  dissfuited.(a) 

This  decision  can  only  he  upheld  on  the  broad  principle  that 
when  the  contract  in  favor  of  a  third  person  has  been  made, 
and  the  third  person  has  begun  to  act  on  it,  from  that  moment 
no  acts  of  the  original  parties  can  destroy  his  right  of  action. 

Some  time  after  the  decision  of  the  case  of  Lawrence  v.  Fox 
the  courts  peem  to  have  arrived  at  the  conclusion  that  its  ap- 
plication had  been  extended  too  broadly,  and  the  decision 
itself  was  unfavora])ly  spoken  of.  In  this  respect  Oarnsey  v. 
Rogers,(b)  is  worthy  of  notice,  where  it  was  decided  that  a  cov- 
enant in  a  mortgage,  whereby  the  mortgagee  assumed  to  pay  a 
prior  mortgage  on  the  premises,  does  not  impose  on  the  mort- 
gagee such  personal  liability  for  the  prior  mortgage  debt  as  can 
be  enforced  against  him  by  the  prior  mortgagee.  Judge  Rap- 
pal  lo  said: 

"I  do  not  understand  that  the  case  of  Lawrence  v.  Fox  has  gone  so  far  as 
to  hold  that  every  promise  made  by  one  person  to  another,  from  the  perform- 
ance of  which  a  third  would  derive  a  benefit,  gives  a  right  of  action  to  such 
third  party,  he  being  neither  privy  to  the  contract  nor  the  consideration. 
To  entitle  him  to  an  action  the  contract  must  have  been  made  for  his  benefit. 
He  must  be  the  person  intended  to  be  benefited ;  and  all  that  the  case  of 
Lawrence  v.  Fox  decides  is,  that  where  one  person  loans  money  to  another 
upon  his  promise  to  pay  it  to  a  third  person,  to  whom  the  party  so  lending 


(a)Under  very  similar  circumstances  in  grantee  from  the  covenant  to  assume 
a  case  in  the  Supreme  Court  it  was  de-  the  mortgage.    8  Hun,  116. 
cided  that  the  grantor  could  release  his    (b)  47  N.  Y.,  23d. 
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the  money  is  indebted,  the  contract  thus  made  by  the  lender  is  made  for  the 
benefit  of  his  creditor,  and  the  latter  can  maintain  an  action  upon  it  with- 
out proving  an  express  promise  to  him  from  the  party  receiving  the 
money."  (a) 

According  to  these  dicta  the  right  to  sue  inures  to  the  third 
person  when  it  is  intended  that  he  should  be  benefited  by  the 
contract. 

The  latest  discussion  of  the  question  is  to  be  found  in  Vroo- 
man  v.  Turner,(b)  decided  only  three  years  ago.  The  facta  of 
this  case  were  as  follows:  One  E,  the  owner  of  certain  prem- 
ises, having  mortgaged  them,  conveyed  them  to  M.  Through 
various  mesne  conveyances,  in  none  of  which  was  the  payment 
of  the  mortgage  assumed,  the  title  came  to  S.,  who  conveyed 
the  premises  to  the  defendant  by  a  deed,  in  which  the  latter 
covenanted  to  pay  the  mortgage.  The  ISu])reme  Court  having 
given  judgment  for  the  deficiency  against  the  defendant  in 
favor  of  the  mortgagee,  an  appeal  was  taken  to  the  Court  of 
Appeals.  The  following  is  an  extract  from  the  judgment  of 
the  latter  court: 

"To  give  a  third  party  who  may  derive  a  benefit  from  the  performance  of 
the  promise  an  action  there  must  be,  first,  an  intent  by  the  promisee  to 
secure  some  Iwnefit  to  the  third  party;  and,  second,  some  privity  iMtween  the 
two,  the  promisee  and  the  party  to  be  benefited, and  some  obligation  or  duty<b) 
owing  from  the  former  to  the  latter  which  would  give  him  a  legal  or  equit- 
able claim  to  the  benefit  of  the  promise,  or  an  equivalent  from  him  person- 
ally. 

•*It  is  true  there  need  be  no  privity  between  the  promisor  and  the  party 
claiming  the  benefit  of  the  undertaking,  neither  is  it  necessary  that  the  lat- 
ter should  be  privy  to  the  consideration  of  the  promise,  but  it  does  not  fol- 
low that  a  mere  volunteer  can  avail  himfielf  of  it.  A  legal  obligation  or 
duty  of  the  promis€»e  to  him  will  so  connect  him  with  the  transaction  as  to 
be  a  substitute  for  any  privity. with  the  promisor,  or  the  consideration  of 
the  promise,  the  obligation  of  the  promisee  furnishing  an  evidence  of  the 
intent  of  the  latter  to  lr*neflt  him,  and  cri^ating  a  privity  by  substitution 
with  the  promisor.  A  mere  strangcjr  can  not  intervene  and  claim  by  action 
the  bi^neflt  of  a  contract  between  other  parties     Thei'e  must  be  either  a  new 

(a)  Burr  v.  Beers,  24  X.  Y.,  17a  dis-  (Pardee  v.  Treat,  N.  Y.  Weekly  Digest, 
tinguished.  Accord.,  Merrill  v.  Green,    Dec.  24,  1880.) 

55  N.  Y.,  2'0,  and  Simpson  v.  Brown,  (o»In  Thorp  v. Keokuk  Canal  Co., 48 
38  N.  Y..  355.  N.  V'  ,  26:<,  defendant  took  a  deed  of 

(b)69N.  Y.,  280.  ^^ An  assumption  cert^iin  premises  subject  to  a  mort- 
clause  in  a  deed  can  only  i>e  enforced  gage,  which  he  covenanted  to  pay. 
by  a  lie.  nor  where  in  equity  the  debt  The  bond  accomi)anying  the  mortgage 
of  the  grantor,  secured  by  the  lien,  contained  a  provision  that,  in  case  of 
becomes  bv  the  agreement  between  default,  recourse  should  first  be  had 
him  and  his  grantee,  who  assumes  to  the  mort<raged  premises,  and  that 
the  payment,  the  debt  of  the  latter. "   the  obligor  should  be  answerable  only 
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ooDslderation  or  some  prior  ri^ht  or  claim  against  one  of  the  contracting 
parties,  by  which  he  has  a  legal  interest  in  the  performance  of  the  agree- 
ment; there  must  be  a  legal  right  founded  upon  some  obligation  of  the 
promisee  in  the  third  party  to  adopt  and  claim  the  promise  as  made  for  bis 
benefit. ' ' 

Held — That  the  action  would  not  lie  against  defendant. 

Just  as  in  the  two  cases  immediately  ])receding  it,  Vrooman 
Y.  Turner  holds  that,  in  order  to  give  to  the  third  person  a 
right  of  action,  it  must  be  the  intention  of  the  promisee  to 
benefit  him;  but  in  the  opinion  in  Vrooman  v.  Turner  this 
right  of  the  third  person  to  sue  is  still,  further  restricted: 
**There  must  be  some  obligation  or  duty  owing  him  from  the 
promisee."  As  a  matter  of  fact,  in  the  majority  of  such  con- 
tracts some  such  duty  or  obligation  would  be  present,  but  why 
is  it  necessary  to  the  right  of  the  third  person  to  sue?  The 
reasoning  of  the  court  .seems  as  follows:  *'No  mere  'volunteex' 
[?]  can  take  advantage  of  the  contract;  there  must  be  a  legal 
obligation  between  the  third  person  and  the  promisee,  which 
will  so  connect  the  former  with  the  transaction  as  to  be  a  sub- 
stitute for  any  privity  with  the  promisor,  or  the  consideration 
of  the  promise,  the  obligation  of  the  promisee  furnishing  evi- 
dence of  the  intent  of  the  latter  to  benefit  the  third  person, 
and  creating  a  privity  by  substitution  with  the  promisor." 
With  regard  to  all  of  which  it  may  be  said,  that  of  all  ambigu- 
ous and  empty  terms  in  the  law,  the  term  **privity"  has  the 
most  various  and  numerous  meanings;  in  other  words,  is  the 
one  whicli  comes  the  nearest  to  having  no  meaning  at  all  ex- 
cept that  which  may  be  drawn  from  the  context.  **Privity" 
is  a  mystery  \vhich  no  one  need  hope  to  unravel  this  side  of 
the  grave,  and  there  is  a  new  appearance  of  the  legal  Proteus, 
privity  by  substitution ;  for  instance,  A  is  indebted  to  B,  and 
in  consideration  of  a  release  from  B  promises  to  pay  off  B's 
creditor,  C.     So,  by  substitution,  a  x^rivity  is  created  between 

for    a   deficiency.      Held— That     the  covenantee  need   not   be  the  same  as 

mortgagee  could  maintain  an  action  the    liability   which    the    covenantor 

Xinst  defendant  without  first  fore-  imposes  on   himself,   one  is  nut  far 

ring  the  mortgage,  and  could  re-  from  h  Iding  that  no  duty  need  exist 

cover     from     defendant     the    whole  between  the  third  person  and  the  cov- 

amount   unpaid.    According   to  this  enant>ee.    Still   it  must  be  admitted 

decision   it  seems  a  covenanter  can  that  in  Thorp  v.  The   Canal  Co.  the 

impose  a  liability  on   himself  in  re-  two   obligations  were   in    so  far  the 

garct  to  the  third  person  different  from  same  that  performance  on  the  part  of 

the  liability  or  duty  existing  lietween  the  covenantor  would  have  freed  the 

that  third  person  and  the  covenantee ;  covenantee  from   his  liability  to  the 

and  if  one  holds  that  the  duty  exist-  holder  of  the  mortgage, 
ing  between  the  third  person  and  the 
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A  and  C,  a  privity  to  which  C  is  not  privy!  **Privity  by  siib- 
etitution"  can  be  nothing  more— to  adopt  another  phrase  in 
the  same  opinion — than  a  ''substitute  for  ])rivity,"  i.  e.,  some- 
thing else. 

Any  careful  student  of  legal  history  must  have  noticed  two 
prominent  tendencies  in  the  growth  of  any  system  of  law;  the 
first  a  tendency  to  carry  out.  the  intention  of  contracting 
parties  and  enlarge  the  scope  of  legal  competency;  the  second, 
a  tendency  to  avoid  a  circuity  of  action  in  so  doing.  These 
two  tendencies  appear  because  the  law  continually  strives  to 
keep  up  with  the  requirements  of  society.  Accordingly,  for 
example,  the  law  has  striven  to  enforce  the  rights  of  a  third 
person  against  him  who  has  made  a  promise  for  such  third  per- 
son's benefit.  Sometimes  the  law  has  given  up  the  task,  say- 
ing: * 'There  is  no  privity,  the  suit  is  a  legal  impossibility;" 
sometimes  it  has  more  or  less  intelligently  enforced  these 
rights,,  but  has  hitherto  failed  satisfactorily  to  answer  the 
question,  how  is  it  possible  logically  and  consistently  to  en- 
force this  questionable  right  of  a  third  person  to  sue  on  a  con- 
tract made  for  his  benefit,  where  the  consideration  moves 
neither  from  him  nor  from  his  representative? 

Possibly  the  solution  has  hitherto  been  overlooked  on  ac- 
count of  its  simplicity.  What  is  the  general  nature  of  the  ob- 
ligation into  which  a  party  enters  in  making  a  valid  contract?. 
A  contracting  party  is  supposed  to  know  the  law,  and  to  know 
that  a  legal  sanction  is  attached  to  every  promise  for  a  con- 
sideration, not  in  itself  impossible  to  perform  nor  against  good 
morals  or  public  policy.  Such  a  party,  therefore,  in  contract- 
ing is  conclusively  presumed  to  assent  to  this  sanction,  which 
is  to  be  enforced,  if  necessary,  by  means  of  an  action.  Thus 
the  obligation  into  which  a  contracting  party  enters  may  be 
regarded  as  an  obligation  in  the  alternative  either  to  perform 
or  to  incur  the  liability  of  an  action,  the  object  of  which, 
shall  be  to  compensate  the  other  party  as  completely,  as  pos- 
sible for  the  nonperformance  of  the  contract. 

A,  in  c(mtracting  with  B  for  a  valid  consideration,  binds 
himself  either  to  perform  or  be  sued.  This  is  the  ordinary 
nature  of  the  obligation  on  A's  part.     Now  it  is  undeniably 
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competent  for  A  to  bind  himself  to  B  to  perform  some  act  for 
the  benefit  of  a  third  person  C,  and  A  binds  liimself  here  in 
the  same  alternative  to  perform  or  ])e  sued;  and,  it  being  com- 
petent for  A  to  contract  with  B  in  such  a  manner  as  to  make 
the  performance  of  the  contract  relate  to  C,  that  is,  in  such  a 
manner  as  to  make  the  one  alternative  of  the  obligation  to 
which  A  binds  himself  relate  to  C,  the  law,  to  be  consistent, 
must  allow  A  to  contract  with  B  in  such  manner  that  the 
other  alternative  of  the  obligation  shall  relate  to  C  as  well. 

The  usual  contract  made  by  A  with  B,  the  consideration 
moving  from  the  latter,  is  in  favor  of  B,  and  consists  of  the 
alternative  obligation  to  perform  or  be  sued  by  B.  This  is  A's 
intention,  express  or  implied,  assented  to  expressly  or  impliedly 
by  B.  Suppose,  now,  A  contracts  with  B  in  favor  of  C.  It 
may  be  the  intention  of  the  contracting  parties  that  both 
alternatives  shall  relate  exclusively  to  C — that  is,  shall  be  in 
his  favor,  in  which  case  B  would  have  no  further  rights  under 
the  contract;  or  it  may  be  intended  that  the  one  alternative 
performance  shall  be  in  favor  of  C,  and  the  other  alternative 
right  of  action,  (a)  in  favor  of  B,  or  even  of  B  and  C.  Although, 
as  in  the  last  instance,  the  second  alternative  right  of  action 
be  in  favor  of  both  B  and  C,  it  does  not  follow  that  there  are 
two  rights  of  action.  Just  as  the  first  alternative  performance 
is  single,  so  there  is  in  reality  but  one  right  of  action  for  the 
failure  of  this  performance,  (b)  The  question  who  shall  sue  de- 
pends equally  with  the  question  for  whose  benefit  is  the  con- 
tract made,  upon  the  intention  of  the  contracting  parties;  and 
although  where  the  intention  is  to  benefit  the  third  person  it 
will  also  be  intended  usually  that  he  shall  be  entitled  to  sue, 
yet  this  is  not  necessarily  so  in  theory,  and  hence  the  ratio  de- 
cidendi of  some  of  the  New  York  cases  is  not  the  correct  one. 

It  may  be  said  that  a  right  of  action  is  an  incident  attached 
by  the  law,  and  in  no  way  dependent  on  the  will  of  the  parties; 

(ft)Of  cbjirse  "riffht  of  action"  de-  for   the   benefit   of   B,    or   a  certain 

notes  here  the  "Hability  to  be  sued,"  other  act  for  the  ])enefit  of   C.     Here 

viewed  from    the   standpoint   of   the  there  might  be  two  distinct  causes  of 

obligee.  action  for  the  compensation  of  differ- 

(b)The  case  might  be   still    further  ent  wrongs;  the  one  action,  however, 

complicated  by  supposing  the  promise  excluding  the  other, 
to  be  either  to  perform  a  certain  act 
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but  in  the  first  place,  this  is  not  so,  for  the  parties  can  always 
agree  that  no  right  of  action  shall  attach  at  all;  and,  in  the 
second  place,  it  would  be  foolish  in  the  law  to  allow  certain 
contracts  to  be  made  and  yet  withhold  its  sanction — the  power 
to  enforce  them — from  him  who  often  may  be  the  only  person 
whose  interest  it  will  be  to  compel  performance. 

That  in  the  present  state  of  our  commercial  society  the 
right  of  a  third  person  to  sue  where  a  contract  is  made  for  his 
benefit  is  a  necessity,  it  would  be  hard  for  anyone  to  deny. 
Indeed  its  necessity  is  shown  in  many  ways.  Business  is 
largely  carried  on  by  means  of  the  telegraph.  When  the  sender 
of  the  message  is  not  the  agent  of  the  receiver  the  contract  is 
undoubtedly  between  the  telegraph  company  and  the  sender. 
Suppose  a  message  is  incorrectly  forwarded;  who  is  to  sue  for 
the  damages  resulting?  Of  course  the  sender  can  sue  if  dam- 
4iges  result  to  him;  but  it  is  to  the  receiver  of  the  message  that 
•damages  more  often  result.  Now  who  is  to  sue?  Not  the 
sender,  for  he  has  no  cause  of  action, (a)  not  having  been  in- 
jured; and  shall  we  say  the  receiver  can  not  sue  because  the 
telegraph  company  never  contracted  with  him?  According  to 
this  view  there  would  indeed  exist  a  large  class  of  wrongs 
-without  a  remedy. 

It  is  submitted  the  proper  view  is  this:  The  telegraph  com- 
pany contracts  with  the  sender  for  the  benefit  of  the  receiver, 
as  the  latter's  interest  shall  appear,  to  transmit  a  message, 
using  due  care,  and  in  case  of  negligence  and  damages  resulting 
therefrom  to  compensate  the  receiver  if  it  is  to  him  that  the 
damages  result.  The  contract  is  one  entered  into  partially  for 
the  benefit  of  a  third  person,   the  receiver  of  the  message.(b) 


(a)  Or  at  least  only  a  cause  of  actioD  made  with  the  person  by  whom,  or 
to  recover  the  trivial  sum  paid  for  the  in  whuse  name,  it  is  sent.  He  may 
message.  have  no  Interest  in  the  subject-matter 

(b)This  seems  a  more  reasonable  of  the  messag^e,  but  the  party  to 
view,  as  well  as  one  which  corre-  whom  it  is  addressed  may  be  the  one 
sponds  more  closely  to  the  facts  of  the  with  whom  the  contract  is  made.*' 
transaction  than  that  tal^en  in  De  The  fact  unfortunately  remains  that 
Rute  V.  The  Telegraph  Co..  1  Daly,  tlie  receiver  of  the  message  is  not  the 
647,  where  Judge  Daly  says:  "The  party  with  whom  the  contract  is 
contract  for  the  transmission  of  a  made, 
telegraphic  message  is  not  necessarily       A  South   Carolina  case  holds  that 
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Two  importaDt  though  subordinate  questions  remain  for  con- 
sideration: The  first  one,  construction  of  the  contract;  the 
second,  power  of  the  contracting  parties  to  rescind. 

As  has  been  already  said,  the  contract  is  to  be  construed  in 
accordance|with  the  intention  of  the  contracting  parties;  on 
this  intention  depends  the  right  of  the  third  person  to  sue.  In 
the  usual  case  of  a  promise  from  A  to  B,  it  is  seldom  expressed 
that  B  shall  have  the  right  to  sue  in  the  event  of  nonperform- 
ance on  the  part  of  A;  this  is  understood  in  making  the  con- 
tract. But  where  a  contract  is  made  in  favor  of  a  third  person, 
there  may  be  two  parties  interested  in  the  performance.  All 
is  clear  if  it  is  expressed  in  the  contract  that  the  promisee,  or 
the  third  person,  or  either,  may  sue  in  case  of  a  breach.  The 
question  arises  only  where  this  is  not  expressed,  but  left  to  be 
determined  from  the  terms  and  circumstances  of  the  contract. 

Undoubtedly,  in  most  cases,  it  would  be  intended  that  the 
promisee  should  have  the  right  to  sue,  whether  this  right  was 
to  extend  to  the  third  person  or  not,  though  the  promisee 
might  in  terms  preclude  himself  from  exercising  this  right. 
Moreover,  the  presumption  would  seem  to  be  that  it  was  the 
intention  of  the  contracting  parties  that  the  third  person 
i  should  have  the  right  to  sue  in  cases  where  the  contract  was 

made  clearly  for  his  benefit.     Sometimes  it  would  be  difficult 

there  is  sufflcieDt  privity  between  the  the  messagre,  which  errors  were  negU- 
receiver  and  the  company  to  enable  f^rently  made  hy  the  telegraph  com- 
the  former  to  sue.  even  where  the  pany,  it  would  seem  that  a  liability 
sender  has  paid  for  the  message.  But  should  atrach,  not  on  the  ground  of 
the  view  only  leads  to  the  inquiry,  a  violation  ot  contract,  but  of  the 
what  i8 privity?  (Aiken  v.  Tel.  Co.,  5  violation  of  a  duty,  the  faithful  per- 
S.  C..  3.58:  contra.  L.  R.,  2  C.  P.  D.,  formance  of  which  the  company  had 
<e:  16  W.  R.  Q.  B..  ;{19;  and  see  85  undertaken."  There  is  stiU  a  diffi- 
Penn.  Stat.,  3m8.  )  oulty  in  this  view  of  the  matter.    The 

A  dictum  of  Judge  Brady,  in  Rose  telegraph  oomnany  is  "under  a  duty" 
V.  Tel.  Co..  3  Abbott's  Pr.,  N.  S.  4(8,  to  transmit  with  care.  Is  this  a  duty 
is  as  follows:  *'I  am  not  prepared  to  towards  every  one?  Suppose  some 
say  that,  irrespective  of  a  liability  one  happens  to  see  an  incorrect  mes- 
arising  purely  on  contract,  a  tele-  sage  lying  on  the  receiver's  desk,  and, 
graph  company  may  not  be  liable  to  by  acting  on  the  faith  of  it.  incurs 
a  third  person  for  the  in jurious  conse-  loss.  Would  anyone  maintain  that 
quences  of  a  telegraphic  message  to  such  a  one  could  sue?  If  not,  then 
such  third  person.  If  upon  the  faith  the  telegraph  company  is  under  some 
of  a  message  thus  communicated  the  especial  duty  or  liability  to  the  re- 
receiver  enters  into  contracts,  &C.,  ceiver,  which  can  only  arise  through 
which  result  in  loss  to  himself,  which  its  contract  made  with  the  sender  lor 
loss  is  wholly  occasioned  by  errors  in   the  benefit  of  the  receiver. 


I 


Digitized  by 


Google 


80  THE  RIGHT  OP  A  THIRD  PERSON 

to  discover  the  intention,  but  this  is  a  difficulty  which  may 
occur  in  any  contract. 

Suppose  the  case  where  there  is  nojsuch  affection  to  be  pre- 
sumed between  the  promisee  and  the~third|i)erson  as  would  be 
likely  to  cause  the  former  to  stipulate  for]^the'latter.  Here,  in 
all  probability,  the  promisee  intended  to  benefit  himself.  Still 
if  the  object  of  the  contract  was  such  that^,  it  could  not  be 
reached  completely  and  surely  without  a  right  of  action  in  the 
third  person,  it  is  fairly  presumable  that  it  was  the  intention 
of  the  contracting  parties  that  the  third  person  should  possess 
such  right.  For  instance,  A  promises  B,  for  a  valid  consid- 
eration, to  pay  B's  debts.  Hero  B's  object  in  making  the  con- 
tract might  not  be  reached  unless  B's  creditors  should  have 
the  power  to  sue  A.  Having  that  power,  they  would  be  lees 
likely  to  harrass  B  himself.  So  here  it  may  be  presumed  to 
have  been  intended  that  the  creditors  should  be  competent  to 
sue. 

If,  however,  it  appears  that  it  was  not  the  intention  of  the 
contracting  parties  that  the  third  person  should  sue,  even 
where  he  would  be  the  only  one  benefited  by  the  contract, 
such  right  should  not  be  accorded  him,  except^where  other  ele- 
ments, say  of  estoppel,  come  into-pla}'.  Suppose  the  instance 
of  a  covenant  on  the  part  of  a  grantee  of  mortgaged  premises 
to  pay  the  mortgage.  If  this  c(jvenant  is  put  into  the  deed 
and  goes  on  record  the  mortgagee  might  claim  that  the  grantor 
was  estopped  from  denying  that  it  was  the  intention  of  the 
contracting  parties  that  the  mortgagee  should  have  thejright 
to  sue  thereon.  But  this  promise  might  have  been  made  in 
some  other  manner  than  by  insertion  in  the  deed,  and  it  might 
have  been  expressed  that  the  promise  was  intended  solelyjfor 
the  indemnification  of  the  grantor,  and  not  for  the  benefit  of 
the  mortgagee.  Under  such  circumstances  it  is  submitted 
the  mortgagee  could  maintain  no  action. (a) 


(a)  To  hold  that  a  binding  promise,  contracting  parties  to  the  contrary, 
from  the  fullfilment  of  which  a  third  vrould  impose  a  restriction  upon  free- 
person  will  derive  some  benefit,  ueces-  dom  in  acquiring  contract  rights 
harily  gives  such  third  person  a  right  almost  as  great  as  would  result  from 
to  sue  thereon,  notwithstanding  the  denying  the  right  of  the  third  person 
clearly   expressed^  intention    of     the  to  sue  under  any  circumstances,    l- 


Digitized  by 


Google 


TO  SUE  ON  A  CONTRACT  MADE  IN  HIS  FAVOR.  81 

Finally,  it  would  seem  that,  when  the  intention  of  the  con- 
tracting parties  as  to  the  exercise  of  the  right  of  action  can  not 
be  discovered,  the  presumption  most  general  in  its  application, 
as  well  as  the  most  equitable,  would  be  that  it  was  intended 
that  every  person  directly  interested  in  the  performance  should 
have  a  right  of  action  suitable  to  the  enforcement  of  his  in- 
terests. 

The  second  and  more  difficult  of  the  subordinate  questions 
referred  to  arises  in  regard  to  the  right  of  the  contracting 
parties  to  rescind. 

To  solve  this  question  the  nature  of  consideration  must  be 
kept  in  view.  What  is  consideration?  Benefit  received,  or 
risk,  trouble,  or  detriment  caused.  When  A  makes  a  promise 
to  B  for  the  benefit  of  C,  the  consideration  moving  to  A  from 
B,  this  is  sufficient  to  oblige  A  to  perform,  and,  if  so  intended, 
to  give  a  right  of  action  to  ('.  But  can  not  B  waive  the  per- 
formance and  discharge  A  from  all  liability?  Certainly,  up 
to  a  certain  point  of  time — that  is,  up  to  the  time  when  B 
himself  self  becomes  bound  to  C  through  the  assent  of  C  to  the 
contract,  and  his  reliance  thereon.  From  this  time  forth  it 
should  require  in  addition  the  consent  of  Cin  order  to  rescind, 
for  from  this  time  consideration  is  moving  from  C.  Whether 
the  mere  assent  of  C  is  sufficient,  or  whether  it  is  necessary 
that  C  should  act  further  upon  his  reliance  on  the  contract  in 
order  to  make  it  impossible  for  A  and  B  to  rescind  by  mutual 
consent,  is  a  question  of  sufficiency  of  consideration,  and  to  be 
decided  according  to  the  rules  applicable  to  that  topic. 

HENRY  O.  TAYLOR. 

New  York. 
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KENTUCKY  COURT  OF  APPEALS. 

LOUISVILLE  &  NASHVILLE  R.  R.  CO.  v.  BROWN. 
(Filed  June  9,  1881— Not  to  be  reported. ) 

1.  When  it  is  assigned  as  an  error  that  the  verdict  is  contrary  to  the  evi- 
dence, the  failure  to  pass  upon  that  question,  on  a  former  appeal,  will  notr 
determine  the  action  of  the  Court  of  Appeals  on  a  like  question  where  thero- 
has  been  another  trial;  still  it  is  to  be  presumed  that  this  court  regarded  the* 
evidence  as  suflicient,  otherwise  it  would  have  adjudged  so  as  to  prevent- 
future  litigation. 

8.  Faulty  and  objectionable  instructions  for  the  plaintiff  were,  in  this, 
case,  canceled  by  the  Instructions  given  for  the  defendant. 

S.  In  a  notice  for  making  an  appraisement  of  stock  killed  upon  a  railroad 
both  time  and  place  should  be  designated,  otherwise  damages  should  not  be- 
awarded  on  the  judgment. 

4.  The  time  of  the  appraisement  should  not  be  on,  or  fixed  for«  the  same 
day  notice  is  given,  but  the  parties  should  be  afforded  an  opportunity  to- 
take  proof. 

Appeal  from  Hart  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

On  the  former  appeal  in  this  case  one  of  the  questions  dis- 
tinctly passed  on  by  this  court  was  as  to  the  burden  of  proof, 
but  one  of  the  errors  assigned  was  that  the  verdict  was  contrary 
to  the  evidence.  While  the  failure  to  pass  on  that  question  at 
the  former  hearing  could  not  determine  the  action  of  the  court 
on  a  like  question  where  there  has  been  another  trial,  still  it  is 
to  be  presumed  that  this  court  regarded  the  evidence  as  suffi- 
cient to  authorize  the  recovery,  for  if  not  it  would  have  been 
so  adjudged  so  as  to  prevent  future  litigation.  Besides,  this  i» 
the  second  verdict  on  the  same  facts,  and  while  there  is  no- 
valid  reason  for  discrediting  the  testimony  of  the  engineer, 
there  is  an  apparent  conflict  in  the  evidence.  The  owner  of 
the  animal  says  that  he  discovered  no  tracks  made  by  the  ani- 
mal or  other  indications  of  its  being  struck  by  the  cars  at  the 
place  designated  by  appellant's  witness,  but  he  did  find  tracks, 
and  blood  at  other  points  at  and  near  where  the  animal  was 
found.  Where  the  mare  was  killed,  or  rather  thrown  on  the* 
side  of  the  road,  there  seems  to  have  been  a  narrow  cut  in  the 
road  so  hemmed  in  by  bushes  and  briars  as  to  prevent  any 
escape  except  by  taking  the  road,  and  while  in  this  position  on 
the  side  of  the  track  and  unable  to  escape  the  crippling  might 
have  been  inflicted,  and  from  the  statement  of  the  owner  it  is 
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altogether  plausible.  The  jury  had  the  witnesses  before  them 
and  were  fully  acquainted  with  the  location  of  the  road,  either 
from  their  personal  knowledge  or  from  the  proof.  It  was  not. 
Decessary  that  the  jury  should  have  been  feent  to  the  place  in 
order  that  they  might  have  a  view  of  the  surroundings.  The- 
evidence  was  plain  as  to  the  character  of  the  ground  and  the 
locality  of  the  crossing,  as  well  as  the  approach  to  it,  and  to. 
have  sent  the  jury  to  view  the  spot  would  have  been  a  reckless 
waste  of  time. 

While  the  instructions  given  for  the  appellee  may  be,  to* 
some  extent,  objectionable  they  were  canceled  by  the  instruc- 
tions given  for  the  defendant,  and  in  fact  those  given  for  the^ 
defendant  weje  more  favorable  than  they  should- have  been, 
and  while  this  court  on  the  former  hearing  failed  to  pass  oni 
the  facta,  when  the  question  was  directly  made  and  when  two* 
juries  have  found  a  verdict  for  the  appellee  on  the  same  facts, 
it  becomes  very  persuasive  that  the  evidence  of  the  owner  of 
the  animal  should  have  some  weight  in  determining  the  ques- 
tion at  issue,  and  this  court  will  not,  therefore,  disturb  the^ 
verdict. 

The  damages,  however,  ought  not  to  have  been  awarded  on 
the  judgment.  There  was  no  time  or  place  designatfid  in  the; 
notice  for  making  the  appraisement,  nor  should  it  have  l)een 
made  on  the  same  day  the  notice  was  given.  The  parties 
ought  to  be  afforded  an  oppcu'tunity  for  taking  proof  so  that, 
the  appraisement  might  l^e  fairly  made.  The  fact  that  the 
appraisement  went  to  the  jury  as  evidence  was  erroneous,  but. 
the  appraisers  having  been  examined  as  witnesses  on  the  trial 
no  injury  need  have  resulted  from  it. 

The  judgment  is  reversed,  with  directions  to  set  aside  the: 
order  awarding  damages  and  permit  the  judgment  on  the  ver- 
dict to  stand.     The  appellee  must  pay  the  costs. 

Lyttleton  Cooke  and  W.  H.  Chelf  for  appellant. 


HAYDEN  v.  CRUTCHFIELD'S  EX'OR. 
(Filed  June  25,  1881— Not  to  be  reported.) 

1.  Landlord  oan  subjeot  a  orcp  of  tobaoco,  grown  upon  the  rented  prem- 
ises, to  the  payment  of  rent,  when  there  is  not  a  sufficiency  of  provisions  to. 
support  the  widow  and  children  of  the  deceased  tenant  one  year,  and  whena 
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there  is  no  other  growing  crop,  other  property,  or  money  to  supply  the  de- 
flcienoy. 

2.  The  growing  crop  exempt  from  execution   under  the  statute   is  only 
such  crop  as  would  be  suitable  for  the  purpose  of  provisions. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hines. 

We  do  not  perceive  how  appellants  were  prejudiced  by  the 
•entry  of  the  judgment  one  year  after  it  had  been  announced. 
They  were  present  in  court  and  assigned  no  valid  reason  why 
the  judgment  should  not  be  entered,  but  they  complain  that  it 
was  error  to  enter  the  judgment  without  previous  notice.  The 
object  of  notice  in  such  cases  is  to  enable  the  party  to  show 
cause  why  the  judgment  should  not  be  entered,  but  if  the  party 
is  present  in  court  and  suggests  no  ground  against  the  entering 
of  the  judgment  the  reason  for  notice  ceases;  besides,  if  it  were 
a  technical  error  we  would  not  disturb  the  judgment,  because 
•the  error  does  not  appear  to  be  prejudicial  to  appellant's  sub- 
.stantial  rights. 

Only  remaining  question  is,  can  the  landlord  subject  to  the 
payment  of  rent  a  crop  of  tobacco  grown  upon  the  rented 
premises  when  there  is  not  a  sufficiency  of  provisions  to  sup- 
port the  widow  and  children  one  year,  and  when  there  is  no 
^other  growing  crop,  other  property  or  money  to  suppl}^  the  de- 
ficiency? The  statute  provides  that  the  landlord  may  subject 
to  the  payment  of  his  rent  any  property  not  exempt  from  exe- 
'cution;  and,  further,  that  there  shall  be  exempt  from  execution 
'**a  sufficiency  of  provisions,  including  breadstuflfs  and  animal 
food,  to  sustain  the  family  one  year;  and  if  there  be  not  a 
tsufficiency  of  provisions  on  hand  for  that  purpose,  so. much  of 
the  live  stock  suitable  for  the  purpose,  and  of  the  grooving  crop, 
if  any,  as  may  be  necessary  to  supply  the  deficiency." 

It  will  be  observed  that  this  statute  is  unlike  that  in  regard 
to  descent  and  distribution.  That  statute  provides  that  the 
•deficiency  may  be  made  up  out  of  other  property  or  money  on 
hand,  while  the  statute  quoted  makes  no  such  provision.  The 
:growing  crop  exempt  from  execution  under  the  statute  quoted 
is  only  such  crop  as  would  be  suitable  for  the  purpose  of  pro- 
visions, as  has  been  frequently  held  by  this  court. 

Wherefore,  the  judgment  is  affirmed. 

Little  &  Slack  for  appellant. 

Owen  &  Ellis  for  appellee. 
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Mcknight  v.  Kennedy. 

(Piled  June  25,  1881— Not  to  be  reported.) 

John  L.  Martin's  devisees  have  power  to  sell  estate  devised  to  them. 

Mrs.  Thomas  S.  Kennedy  and  her  husband  have  the  right  to  dispose  of  the 
estate  devised  to  her  by  John  L.  Martin,  deceased,  ns  decided  in  Kennedy  v. 
Ten  Broeok,  11  Bush,  241,  and  Duncan  v.  Kennedy,  9  Bash,  580. 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  will  of  John  L.  Martin  has  been  heretofore  construed  by 
this  court,  and  under  the  construction  given  that  instrument 
then  and  now  there  can  be  no  doubt  as  to  the  right  of  Kennedy 
and  wife  to  dispose  of  that  part  of  the  estate  devised  to  Mrs. 
Kennedy. 

In  the  case  of  Kennedy  v.  Ten  Broeck,  11  Bush,  241,  Mrs. 
Ten  Broeck,  who  was  a  granddaughter  and  one  of  the  imme- 
diate devisees  under  this  will,  disposed  of  her  interest  in 
the  estate  prior  to  her  death,  and,  although  dying  without 
leaving  issue,  this  court  held  that  she  was  vested  with  a  fee 
under  the  will,  and  had  the  right  to  convey. 

The  contingency  upon  which  these  immediate  devisees  (Mrs. 
Kennedy  being  one  of  them)  were  to  be  divested  of  their  inter- 
ests can  not  now  possibly  happen,  as  by  the  provisions  of  the 
will  that  contingency  must  have  happened  prior  to  January 
1,  1872.  This  was  the  ruling  in  the  case  of  Duncan  v.  Ken- 
nedy, 9  Bush,  580,  and  it,  therefore,  results  that  the  power  to 
convey  is  unquestioned. 

Judgment  affirmed. 

Byron  Bacon  for  appellant. 

Russell  &  Helm  for  appellee. 


CITY  OF  COVINGTON  v.  WOODS. 
(Filed  June  25,  1881— Not  to  be  reported. ) 

1.  Contracts  with  a  city  are  void  where  the  council  had  the  power  to  con- 
tract in  a  particular  way,  and  contracted  otherwise. 

2.  Presumption*-A  party  contractinfif  with  the  city  is  presumed  to  know 
the  law  regulating  the  mode  of  contracting. 

Appeal  from  Kenton  Chancery  Court. 
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Opinion  of  the  court  by  Judge  Pryor. 

Our  attention  having  been  called  to  the  case  of  Murphy  v.. 
The  City  of  Louisville,  9  Bush,  we  can  not  well  see  how  this 
judgment  is  to  stand  if  the  principle  recognized  in  that  case  is 
to  govern  this,  and  we  see  no  reason  for  departing  from  the 
rule.  The  cases  are  analogous,  and  there  is  no  reason  for 
making  an  exception. 

^  The  council  had  the  power  to  contract  in  a  particular  way 
only,  and  the  party  contracting  with  the  city  must  be  presumed 
to  know  the  law  regulating  the  mode  of  contracting,  and  under 
what  state  of  case  such  contracts  for  improvements  can  be 
made. 

In  this  case  it  was  held  in  the  former  opinion  that  the  coun- 
cil had  no  power  to  make  the  cpntract  without  first  referring 
their  proceedings  to  the  committee  on  law,  and  having  failed 
to  do  this  the  contract  was  invalid. 

It  was  the  duty  of  the  appellee  to  see  that  they  were  acting 
within  the  scope  of  the  authority  given. 

Rehearing  granted  and  judgment  reversed  and  caffse  re- 
manded. 

M.  L.  Roberts  for  appellant. 

D.  A.  Glenn  for  appellee. 


SEWELL  V.  COMMONWEALTH. 

(Filed  June  25,  1881— Not  to  be  reported. ) 

1.  Evidencje  as  to  another  difficulty,  not  part  of  the  res  gestai,  was  incom- 
petent. 

3.  Limiting  arguments  of  counsel  in  trial  courts— The  lower  courts  have  a 
large  discretion  in  limiting  arguments  before  the  jury,  and  the  Court  of 
Appeals  will  not  reverse,  except  In  case  of  a  gross  abuse  of  that  discretion. 

Appe^il  from  Madison  Circuit  Court. 

Opinion  of  the  court  bj'  Judge  Hines. 

It  was  error  to  admit  evidence  as  to  what  occurred  in  the 
house  between  Miss  Davis  and  appellant  prior  to  the  shooting 
of  Dunbar.  Dunbar  was  not  present;  took  no  part  in  it,  and 
had  no  connection  with  the  difficulty  in  the  house,  and,  so  far 
as  is  shown  by  the  record,  he   had  no  knowledge  of  it.     The 
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transaction  in  the  house  in  which  Miss  Davis  was  abused  by 
appellant  was  not  a  part  of  the  transaction  in  which  Dunbar 
was  killed,  and  in  no  way  illustrates  it.  (Wheaton  on  Evi- 
dence, volume  1,  section  259.  Highly  v.  Commonwealth,  MSS. 
Op.,  January  19,  1876.) 

As  to  the  limitation  of  the  argument  of  counsel,  it  is  suffi- 
cient to  say  that  the  lower  court  has  a  large  discretion  in  such 
cases,  and  this  court  will  not  reverse,  except  for  a  gross  abuse 
of  that  discretion,  of  which  we  see  no  evidence  in  this  case. 

But  for  the  error  indicated  as  to  the  admission  of  evidence 
the  judgment  is  reversed  and  cause  remanded,  with  directions 
for  a  new  trial. 

A.  R.  Burnam  and  W.  B.  Smith  for  appellant. 

P.  W.  Hardin,  Attorney  General,  for  appellee. 


HICKS  V.  COMMONWEALTH. 

(Filed  June  25,  1881 — Not  to  be  reported.) 

1.  On  aD%pp]iuatioD  for  a  ohange  of  venue,  aocording  to  the  act  approved 
April  1.  1880,  the  court  shall  hear  all  witnesses  that  may  be  produced  by 
either  party,  and  from  the  evidence  determine  whether  or  not  the  applicant 
is  entitled  to  a  change  of  venue. 

a.  Selection  of  jurors  without  regard  to  race  or  color— Where  the  jury  com- 
missioners were  instructed  by  the  court  to  select  the  jury  without  i-egard  to 
race  or  color,  there  is  no  ground  for  complaint,  although  no  negro  may  be 
upon  the  jury,  unless  it  appears  that  persons  were  excluded  on  account  of 
race  or  color. 

Appeal  from  Kenton  Criminal  Court. 

Opinion  of  the  court  by  Judge  Hines. 

Appellant,  a  negro,  was  indicted  for,  and  convicted  of,  kill- 
ing a  white  man  and  sentenced  to  death. 

On  this  appeal  it  is  complained,  first,  that  the  court  erred 
in  refusing  a  change  of  venue;  and,  second,  that  the  court  erred 
in  refusing  to  quash  the  indictment  and  to  sustain  a  challenge 
to  the  panel  because  there  was  no  negro  or  colored  person  on 
the  jury,  and  that  such  persons  had  been  excluded  on  account 
of  color. 

As  to  the  first  point:  By  an  act  approved  April  1,  1880,  it 
is  provided  that  on  an  application  for  a  change  of  venue  the 
court  shall  hear  all  evidence  produced  by  either  party  and  from 
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the  evidence  determine  whether  the  applicant  is  entitled  to  a 
change  of  venue.  The  evidence  introduced  on  the  trial  of 
these  motions  sustained  the  conclusion  of  the  court  below  that 
a  fair  and  impartial  trial  could  be  had  in  the  county  where  the 
offense  was  committed  and  where  the  indictment  was  pending. 

As  to  the  second  point:  It  is  sufficient  to  say  that  the  evi- 
dence shows  that,  under  the  instruction  of  the  court,  the  jury 
commissioners  selected  the  jury  that  tried  the  cause  without 
regard  to  race  or  color,  and  that  no  person  was  excluded  from 
the  jury  on  account  of  race  or  color. 

Unless  in  the  selection  of  the  jury  persons  were  excluded  on 
account  of  race  or  color  appellant  has  no  right  to  complain,  as 
it  appears  from  the  record  that  he  had  a  fair  and  impartial 
trial.     (Commonwealth  v.  Johnson,  78  Kentucky,  511.) 

Judgment  affirmed. 

T.  F.  Hallam  for  appellant. 

P.  W.  Hardin  for  appellee. 


UTZ  V.  COMMONWEALTH. 
(Filed  June  25,  1881— Not  to  be  reported.) 

1.  Infant  may  repudiate  bis  contract,  by  repossessing  himself  of  property 
sold  by  him  without  any  felonious  Intent. 

2.  Where  personal  property  has  been  sold  by  an  infant,  Its  abstraction  from 
the  premises  of  the  vendee  by  the  infant  vendor,  without  felonious  intent 
iind  merely  to  repudiate  the  sale,  does  not  constitute  a  larceny. 

Appeal  from  Boone  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

That  the  accused  took  the  mare  with  the  intention  of  keep- 
ing her  is  no  evidence  of  a  felonious  intent  from  the  facts 
found  in  this  record.  The  proof  shows  that  the  accused  was 
about  eighteen  years  of  age,  and  had  exchanged  this  mare, 
alleged  to  have  been  stolen  by  him,  with  one  R.  L.  Willis  for 
an  animal  belonging  to  Willis;  that  after  the  exchange  he 
went  at  night  and  took  the  mare  originally  belonging  to  him 
from  the  possession  of  Willis,  and  carried  her  across  the  river; 
that  he  made  no  effort  at  concealing  the  fact  of  his  possession, 
or  did  any  other  act  save  that  of  taking  the  mare  in  the  night, 
involving  a  felonious  intent.     While  the  entry  on  the  premises 
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of  Wi]lis  was  a  trespass,  the  accused,  having  regained  the  mare, 
had  the  right  to  trade  her  tfs  his  own  and  to  repudiate  the  con- 
tract. Nor  does  the  fact  of  Willis' knowledge  as  to  his  infancy 
affect  the  question  of  guilt  or  innocence.  If  the  taking  was  to 
repudiate  the  contract  and  reclaim  that  which  ho  had  the  right 
to  demand  he  was  not  guilty  of  the  alleged  larceny. 

In  Williams  v.  Norris,  2  Littell,  Annie  Gillespie,  an  infant, 
sold  to  Williams  a  certain  mare,  and  afterwards  regained  the 
|K)ssession  and  then  sold  the  mare  to  Norris.  Williams  brought 
action  of  trover  against  Norris  for  the  animal,  and  the  latter, 
in  order  to  defeat  the  recovery  by  Williams,  offered  to  prove 
that  at  the  time  of  the  sale  to  Williams  Annie  Gillespie  was 
an  infant,  and  the  court  below  excluded  the  evidence.  This 
court  held  that,  being  an  infant,  the  vendor  had  the  right  to 
disaffirm  the  sale,  and  if  she  did  so  and  regained  the  posses- 
sion, no  matter  how,  she  had  the  right  to  resell  it. 

So,  in  this  case,  if  the  appellant,  repudiating  the  sale,  had 
resold  it  to  a  third  party  the  title  could  have  passed,  and  it 
must  reasonably  follow  that  he  was  entitled,  upon  the  facts  of 
this  record,  to  an  acquittal  instead  of  a  conviction. 

Judgment  reversed  and  cause  remanded,  with  directions  to 
award  a  new  trial. 

J.  J.  Landram  for  appellant. 

P.  W.  Hardin  for  appellee. 


MOSS  V.  F.   HALL,  AND  MOSS  v.   M.  D.  HALL. 

(Filed  October  6,  1880.) 

1.  Infants  can  appeal  at  any  time  during  their  minority,  or  at  any  time 
within  one  year  after  arriving  at  the  age  of  twenty-one  years. 

a.  Homestead  rights  is  not  waived  when  the  wife  falls  to  uniti*  in  the 
granting  clause  of  the  deed,  and  the  deed  shows  that  she  only  relinquished 
her  dower. 

3.  Abandonment  of  Homestead  by  the  widow,  and  her  failure  to  appeal 
within  proper  time,  can  not  prejudice  the  rights  of  her  infant  children  to 
such  homestead. 

4.  Homestead  is  subjecc  to  the  payment  of  purchase  money,  and  to  that 
extent  the  land  should  be  sold  regai*dles8  of  homestead  rights. 

5.  But  if  the  title  to  the  land  is  in  the  widow  her  children  have  no  home- 
stead right  in  this  case. 

Appeals  from  Mercer  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 


Digitized  by 


Google 


90  MOSS  V.  HALL. 

Section  745,  Civil  Code,  provides  that  '*an  appeal  shall  not 
be  granted  except  within  two  years  next  after  the  right  to  ap- 
peal firet  accrued  unless  the  party  applying  therefor  was  then 
a  defendant  in  the  action  and  an  infant  not  under  coverture, 
or  of  unsound  mind,  or  a  person  who  did  not  appear  by  attor- 
ney, in  which  cases  an  appeal  may  he  granted  to  such  parties 
or  their  representatives  within  one  year  next  after  their  deaths 
or  the  removal  of  their  disabilities,  whichever  may  first  hap- 
pen." 

In  this  case  those  representing  the  infant  defendants  have 
failed  to  prosecute  an  appeal  within  two  years  from  the  date 
of  the  judgment,  and  this  is  made  a  defense  by  way  of  answer 
to  the  appeal  by  the  infants.  Having  the  right  to  an  appeal 
upon  their  arriving  at  age,  we  see  no  reason  why  the  appeal 
should  not  be  allowed  them  at  any  time  during  their  minority. 
They  are  asserting  a  claim  to  the  homestead  to  which  they  are 
clearly  entitled,  and  if  they  are  postponed  by  reason  of  the 
failure  of  the  guardian  ad  litem  to  appeal  until  they  arrive  at 
the  age  of  twenty-one  years,  their  right  to  a  homestead  is  then 
gone.  If  a  recovery  is  had  against  them  by  a  plaintiff  in  the 
court  below,  and  no  appeal  taken  within  the  two  years,  he  may 
take  possession  of  their  property,  real  or  personal,  and  hold  it 
until  they  arrive  at  age,  and  then  it  is  conceded  the  infant  de- 
fendant may  ascertain  what  his  rights  are. 

An  infant  may  show  causes  against  a  judgment  affecting  his 
right  within  twelve  months  after  arriving  at  age.  This  court 
held  in  Newland  v.  Gentry  that  there  was  no  reason  why  it 
could  not  be  shown  at  any  time  during  the  infant's  minority. 
A  different  construction  of  this  secticm  of  the  Code  would  not 
only  prejudice  the  rights  of  infants,  i)ut  render  uncertain  the 
interests  of  all  parties  who  claim  as  against  the  infant  defend- 
ants, if  the  latter  are  not  allowed  to  prosecute  an  appeal  until 
they  arrive  at  twenty-one  years  of  age. 

It  is  to  the  interest  of  all  parties,  if  there  is  an  error  in  the 
judgment,  that  it  should  be  ascertained  and  their  rights  finally 
determined.  The  appeal  by  the  infant  would  be  a  complete 
bar  to  any  appeal  after  arriving  at  age,  and  it  was  never  con- 
templated that  such  a  construction  should  be  given  the  statute 
as  would  prejudice  the  settlement,  not  only  of  the  rights  of  in- 
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faiits  but  of  those  litifi^ating  with  them,  for  years  after  the 
judgment  has  been  rendered,  when  the  infants  appear  in  court 
by  those  entitled  to  be  heard  for  them,  asking  a  final  adjudi- 
cation so  important  to  the  interest  of  all  concerned. 

The  order  dismissing  the  appeal  as  to  the  infants  is,  there- 
fore, set  aside.  These  infants  are  entitled  to  a  homestead  in 
the  land  of  which  their  father  died  possessed.  In  the  convey- 
ance of  July,  1871,  the  wife  not  only  fails  to  unite  in  the  grant- 
ing clause  of  the  conveyance,  but  that  instrument  on  its  face 
shows  that  she  only  relinquished  her  dower. 

The  case  of  Wing  v.  Hayden,  10  Bush,  and  McGrath  v. 
Berry,  18  Bush,  are  conclusive  of  this  question.  The  fact  that 
the  mother  has  abandoned  the  premises,  or  has  failed  to  take 
an  appeal  within  the  proper  time,  can  not  prejudice  their 
rights  or  prevent  the  undisturbed  enjoyment  by  them  of  the 
homestead  right.  A  part  of  the  consideration  expressed  in  the 
deed  of  1871  was  the  purchase  money  due  the  grantor  under 
the  original  contract,  and  to  that  extent  the  land  should  be 
sold  regardless  of  the  homestead.  * 

Judgment  reversed  as  to  the  infant  appellants.  The  appeal 
of  Mrs.  Moss  has  heretofore  been  dismissed.  The  cause  is  re- 
manded for  further  proceedings. 

Response  of  the  court  by  Judge  Pryor,  filed  October  21,  1880, 
to  petition  of  counsel  of  F.  Hall  for  a  modification  of  the 
opinion: 

It  is  certain  that  the  widow  claims  a  homestead  to  the  land 
on  which  her  husband  was  living  at  his  death.  He  was  not 
only  in  the  possession  but  occupied  it  as  a  homestead,  and  the 
chancellor  ought  not  to  have  sold  the  homestead  as  against  the 
infants,although  their  guardian  ad  litem  asserted  no  claim  to  it. 

At  the  date  of  the  conveyance  in  July,  1871,  the  husband 
was  in  the  actual  possession,  and  a  number  of  witnesses  say 
he  was  living  on  it  at  his  death.  So  far  as  any  purchase 
money  may  be  owing  upon  it  the  claim  of  the  children  is  sub- 
ordinate as  stated  in  the  original  opinion. 

Petition  overruled. 

Response  of  the  court  by  Judge  Pryor,  tiled  June  10,  1881,  to 
petition  of  counsel  of  M.  D.  Hall  for  a  rehearing: 

We  are  not  satisfied  from  re-examination  of  this  record  as  to 
the  rights  of  these  infants.     If  the  devise  of  the  estate  of  their 
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father  was  to  the  mother  for  life,  and  she  has  never  renounced 
the  provisions  of  the  will,  then  the  property  is  in  the  mother* 
and  under  the  decree  of  this  court,  in  the  case  of  Watson  v. 
Churchill,  the  mother  can  not  hold  under  and  against  the  will. 
The  title  being  in  her  no  homestead  exists  with  the  children. 
The  case  is  remanded  for  further  preparation,  and  the  former 
mandate  is  modified  so  as  to  present  this  question  to  be  de- 
termined, and  if  the  widow  has  not  renounced  the  provisions 
of  the  will  the  judgment  should  be  adverse  to  the  infants. 
(Watson  V.  Churchill,  12  Bush,  524;  Allensworth  v.  Kimhro, 
MSS.  opinion  for  publication  from  Todd  county. ) 


FARMER  V.  HAWKINS'  ASS'EE. 

(Filed  December  9,  1880.) 

1.  Mortgage  must  be  recorded  within  thirty  days  after  its  execution,  other- 
wise it  is  not  effectual  as  to  creditors  proceeding  under  the  statute  of  1856. 

2.  A  mortgage  within  the  statute,  though  fraudulent  in  law.  is  not  fraud- 
ulent in  fact,  and  although  within  the  statute  as  to  antecedent  debts,  is 
vfilid  as  to  a  debt  created  simultaneously  with  the  execution  of  the  mortgage. 

8.  To  make  a  mortgage  unassailable  by  creditors  the  following  circum- 
stances must  concur: 

First.  It  must  have  been  made  in  good  faith. 

Second.  It  must  have  Ix^en  made  to  secure  a  debt  or  liability  created  sim- 
ultaneously with  the  execution  of  the  mortgage. 

Third.  It  must  have  been  recorded  within  thirty  days  after  its  execution. 

Appeal  from  Franklin  Circuit  Court. 
Opinion  of  the  court  by  Chief  Justice  Cofer. 

The  facts  in  this  case  are  in  substance  these:  Hawkins  being 
insolvent  and  liable  to  Farmer  as  surety  for  his  (Hawkins')  son 
on  a  note  for  »$500,  Farmer  loaned  Hawkins  $1,000,  and  surren- 
dered the  $500,- and  took  a  mortgage  on  Hawkins'  land  for 
$1,500. 

The  mortgage  was  not  recorded,  nor  lodged  for  record,  for 
some  months  after  its  date.  In  the  meantime  Hawkins  made 
a  general  assignment  for  the  benefit  of  all  his  creditors,  but 
referring  in  the  deed  of  assignment  to  the  mortgage  to  Farmer 
in  such  way  as  to  give  notice  to  all  claiming  under  the  deed  of 
the  existence  of  the  mortgage.     In  a  day  or  two  after  the  deed 
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of  assignment  was  executed  and  lodged  for  record  Farmer  had 
his  mortgage  recorded.  More  than  six  months  after  the  date 
of  the  mortgage  Ganlt,  a  judgment  creditor  of  Hawkins, 
brought  suit  against  Hawkins  and  Farmer  for  the  purpose  of 
having  the  mortgage  to  Farmer  adjudged  within  the  act  known 
as  the  act  of  185f5 — now  article  2,  chapter  44,  of  the  General 
Statutes. 

A  mortgage  within  the  act  of  1856,  though  fraudulent  iiv 
law,  is  not  fraudulent  in  fact,  and  although  the  mortgage  may 
be  within  the  statute  as  to  the  antecedent  debt,  yet,  to  the  ex- 
tent that  money  was  loaned  simultaneously  with  the  execution 
of  the  mortgage,  Farmer  is  entitled  to  hold  it  as  security  for 
the  repayment  of  the  loan  unless  he  has  lost  that  right  by 
failing  to  record  his  mortgage  in  time. 

The  first  section  of  the  act  provides  that  every  mortgage, 
etc.,  made  by  a  debtor  in  con  tern  |)lation  of  insolvency  and 
with  the  design  to  prefer  one  or  more  creditors  to  the  exclusion, 
in  whole  or  in  part,  of  others,  shall  operate  as  an  assignment 
and  transfer  of  all  the  pro])erty  and  effects  of  such  debtor,  and 
shall  inure  to  the  benefit  of  all  his  creditors  (except  as  therein 
provided)  in  proportion  to  the  amount  of  their  respective  de- 
mands; **but  nothing  in  this  article  shall  vitiate  or  affect  any 
mortgage  made  in  good  faith  to  secure  any  debt  or  liability 
created  simultaneously  with  such  mortgage,  if  the  same  be 
recorded  within  thirty  days  after  its  execution." 

It  is  contended  for  Farmer  that  as  his  mortgage  was  given 
to  secure  $1,000,  loaned  simultaneously  with  the  execution  of 
the  mortgage,  and  notice  of  its  existence  was  brought  home  to 
Gault  and  the  other  creditors  before  they  had  perfected  their 
right  to  the  property  or  its  proceeds,  he  has  a  right  to  be  pre- 
ferred for  that  amount  to  the  extent  of  the  property  mortgaged. 

It  is  contended  on  the  other  hand  that,  as  the  mortgage  was 
in  part  to  secure  an  antecedent  debt,  and  as  to  that  part  was 
within  the  statute,  and  the  mortgage  not  having  been  recorded 
within  thirty  days  after  it  was  executed,  Farmer  has  no  right 
to  a  preference  even  for  the  thousand  dollars  loaned  simul- 
taneously with  the  execution  of  the  mortgage. 

It  is  clear  that  but  for  the  last  clause  of  the  section  supra 
no  preference  could  be  allowed  for  any  part  of  the  debt  at- 
tempted to  be  secured  by  the  mortgage. 
August,  1881—3 
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The  mortgage  was  made  in  contemplation  of  insolvency  and 
with  the  design  to  prefer  Farmer  as  to  the  antecedent  debt  of 
$500,  and  it  operated  ipso  facto  and  eo  instanti  to  transfer  all 
his  estate  for  the  benefit  of  all  his  creditors  in  proportion  to 
the  amount  of  their  respective  demands.  Thus  far  there  is  no 
provision  for  any  preference. 

The  last  clause  of  the  sentence  does,  however,  provide  for  a 
preference  in  a  given  state  of  case. 

But  this  clause  is  in  the  nature  of  a  proviso  or  condition  ex- 
♦cepting  mortgages  under  certain  circumstances  from  the  sweep- 
ing provisions  contained  in  the  preceding  part  of  the  section. 
To  be  within  the  exception  or  saving,  first,  the  mortgage  must 
have  been  made  in  good  faith;  second,  it  must  have  been  made 
to  secure  a  debt  or  liability  created  simultaneously  with  it; 
and,  third,  it  must  have  been  recorded  within  thirty  days  after 
its  execution. 

The  legislature  might  have  omitted  the  saving  altogether 
and  thus  have  deprived  a  mortgagee  of  any  preference  in  case 
the  debtor  was  insolvent  and  made  the  mortgage  with  the  de- 
sign to  apply  money  or  property  received  thereon  to  prefer  a 
creditor. 

But  it  sa^v  proper,  instea  1  of  doing  so,  to  provide  that  a 
mortgage  made  upon  a  simultaneous  consideration  shall  not 
be  vitiated  or  affected  upon  condition  that  it  is  recorded  within 
thirty  days.  This  is  equivalent  to  saying  that  if  not  so  re- 
corded it  shall  be  affected,  and  the  mortgaged  property  shall 
pass  to  the  creditors  generally,  with  the  residue  of  the  mort- 
gagor's estate. 

The  judgment  is  in  accordance  with  these  views,  and  must 
be  affirmed. 

A.  J.  James  for  appellant. 

D.  W.  Lindsey  for  appellee. 


ROBINSON  v.  DUVALL,  &c. 
(Filed  .September  18,  1880.) 

1.  A  Hfe  policy  as  betweeo  the  assured  and  the  insurer  is  strictly  and  only 
a  contract,  and  is  subject  to  the  general  rules  which  govern  in  the  int^rpre.. 
tation  of  other  contracts,  but  with  respect  to  the  beneficiaries  itjis  held  to 
be  a  testamentary  provision  rather  than  a  contract. 

2.  The  share  of  one  of  the  beneficiaries  upon  his  death  will  pass  to  the 
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-surviving  beneficiaries  and  their  heirs,  and  doep  not  result  to  the  assured, 
where  the  policy  is  renewed  by  the  payment  of  the  annual  premium,  and  no 
<jontr!iry  intention  appears. 

3.  **A  policy  of  instirance  on  the  life  of  any  person,  expressed  to  be  for  the 
use  of  any  married  woman,  whether  procured  by  herself,  her  hujtband,  or 
any  other  person,  shall  inurt*  to  her  separate  use  and  benefit  and  that  of  her 
-children,  independently  of  her  husband  or  his  creditors,  or  the  person  effect- 
ing the  same  or  his  creditors."    (Section  30,  Act  of  March  12,  1870.) 

4.  The  assured  had  no  right  to  assign  the  benefit  of  the  policy  in  this  case, 
where  the  policy  was  for  the  l>eneflt  cf  his  wife  and  childrt»n,  so  as  to  defeat 
the  heir  at  law  of  one  of  the  beneflclarios  who  died  before  the  assured. 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Chief  Justice  Cufer. 

April  1,  1872,  B.  F.  Crowfoot  insured  his  life  in  the  Connect- 
icut Mutual  Life  Insurance  Co.  for  the  sum  (jf  .^0,000,  payable 
to  his  wife  and  children  or  their  representatives.  At  the  date 
of  the  police*  the  insured  had  three  children,  all  minora  and 
unmarried.  In  a  few  days  thereafter  his  wife  died.  He  con- 
tinued to  pay  the  annual  premiums  as  they  fell  due  until 
April  7,  1878,  when  he  died,  having  survived  all  his  children, 
two  of  whom  died  in  infancy  and  unmarried,  and  one,  having 
married,  left  an  only  child,  the  appellee,  W.  T.  Duvall,  and 
her  husband  surviving  her. 

Before  his  death,  and  after  the  death  of  all  his  children,  the 
insured  assigned  and  delivered  the  policy  to  his  niece,  the  ap- 
pellant, Hattie  E.  Robinson,  intending  it  as  a  gift  to  her. 

The  executor  of  the  insured,  the  guardian  of  the  infant 
grandson,  W.  T.  Duvall,  and  Hattie  E.  Rohinson  all  claiming 
the  proceeds  of  the  policy,  the  insurance  company  brought  its 
petition  of  interpleader  and  paid  the  money  into  court,  and 
the  court  having  adjudged  it  to  W.  T.  Duvall,  Rohinson  alone 
has  appealed. 

Her  counsel  argues  in  effect  that  upon  the  delivery  of  the 
policy  Mrs.  Crowfoot  and  the  three  children  of  the  insured 
became  invested  each  with  a  one-fourth  interest  in  it,  and  that 
upon  the  death  of  Mrs.  Crowfoot  her  interest  passed  to  her 
husband  under  the  statute  of  distributions,  and  that  at  the 
death  of  the  unmarried  daughters  their  interest  passed  to  their 
father  in  the  same  way,  and  at  the  death  of  Mrs.  Duvall,  dur- 
ing the  life  of  her  father,  her  interest  lapsed  as  if  it  had  been 
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a  legacy,  aud  in  this  way  insured  became  the  owner  of  the  en- 
tire policy  and  could  invest  the  appellant  with  a  good  title. 

A  life  policy,  as  between  the  assured  and  the  insurer,  Ib 
strictly'and  only  a  contract  for  the  payment  of  [money  upon 
the  happening  of  a  contingency,  uncertain  only  as  to  the  time- 
when  it  will  occur,  and  is  subject  to  the  general  rules  which 
govern  in  the  interpretation  of  other  contracts.  But  when 
considered  with  respect  to  the  rights  of  those  who  claim  to  be 
beneficiaries,  especially  when  they  are  the  natural  objects  of 
the  affection  and  bounty  of  the  person  procuring  and  paying 
for  the  insurance,  should  be  regarded  in  the  light  of  a  testa- 
mentary provision  rather  than  of  a  contract. 

The  object  of  all  interpretation  of  acts  or  wordsjis  to  arrive 
at  the  intentions  of  the  person  whose  acts  or  words  are  to  be 
interpreted,  and  the  nature  of  the  transction  and  the  relation 
of  the  parties  are  frequently  important,  and  sometimes  con- 
trolling factors  in  the  problem. 

In  taking  the  policy  the  insured  was  not  providing  for  him- 
self, but  for  his  wife  and  children  after  his  death,  and  it  would 
be  unreasonable  to  suppose  that  he  intended,  in  case  one  of 
these  objects  of  his  affection  should  die  during|his^life,  that 
the  interest  of  the  one  so  dying  should  pass  to  himself  and  at 
his  death  to  his  personal  rexu'esentative.  It  would  be  more 
consistent  with  his  evident  design  in  insuring  his  life  for  the 
benefit  of  all  his  family,  wife  and  children  alike, [^to  suppose 
that  his  intention  was  that,  in  case  one  or  more  should  die 
before  himself,  without  leaving  children,  the  share  to  which 
those  dying  would  have  been  entitled,  had  they  survived  him, 
should  go  to  the  survivors.  He  dedicated  the  whole  to  his 
family,  share  and  share  alike,  and  as  the  family^was  reduced 
by  death  and  he  came  to  renew  the  policy  by  paying  the  annual 
premiums,  it  can  scarcely  be  doubted  that  he  did  so  in  order 
to  provide  for  those  who  still  survived,  and  this  evident  inten- 
tion ought  not  to  be  defeated  unless  there  are  insurmountable 
obstacles  in  the  way  of  effectuating  it. 

So  far  as  any  interest  the  wife  of  the  insured  had  in  the  pol- 
icy is  concerned  the  rights  of  the  parties  are  regulated  by  stat- 
ute in  harmony  with  the  view  just  expressed. 
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*'A  fjolicy  of  insurance  on  the  life  of  any  person,  expressed 
to  be  for  the  use  of  any  married  woman,  whether  procured  by 
herself,  her  husband,  or  any  other  person,  shall  inure  to  her 
separate  use  and  benefit  and  that  of  her  cliildren,  independ- 
ently of  her  husband  or  his  creditors,  or  the  person  effecting 
the  same  or  his  creditors."  (Section  80,  Act  12th  March, 
1870;   1  Acts  '71.) 

When  Mrs.  Crowfoot  died  her  interest  in  the  policy  inured 
under  this  statute  to  the  benefit  of  her  children. 

When  one  of  the  children  sui)6equently  died  without  living 
issue,  and  the  policy  was  again  renewed  by  the  payment  of  the 
annual  premium,  there  was,  in  a  modified  sense,  a  new  con- 
tract (Thompson  v.  Cundiff,  11  Bush,  573),  which  inured  to 
the  benefit  of  the  children  then  living,  there  being  no  issue  of 
those  who  were  dead.  So  that  at  the  death  of  Mrs.  Duvall, 
the  last  survivor  of  the  children  of  the  insured,  she  was  the 
«ole  })eneficiary. 

Section  82  of  the  statute  supra  provides  that  **when  a 
policy  is  effected  by  any  person  on  his  own  life,  or  on  the  life 
of  another,  expressed  to  be  for  the  benefit  of  *  *  *  *  *  a 
third  person,  the  person  for  whose  l)enefit  it  was  made  shall  be 
entitled  thereto  against  the  creditors  and  the  representatives 
of  the  person  effecting  the  same." 

At  the  time  the  policy  was  last  renewed  before  their  death 
Mrs,  Duvall  was  the  only  surviving  child  of  the  insured,  and 
as  she  was  the  only  living  person  answering  the  description  of 
beneficiaries  as  contained  in  the  polic}^,  as  the  other  bene- 
ficiaries had  died  without  issue,  it  is  to  be  taken  to  have  been 
renewed  for  her  sole  benefit.  When  it  was  last  renewed  she 
was  dead,  and  there  was  no  person  living  answering  the  de- 
scription except  her  surviving  child,  who,  in  our  opinion,  is 
her  representative  within  the  meaning  of  that  word  as  used  in 
the  policy. 

In  Insurance  Co.  v.  Palmer,  42  Conn.,  50,  the  policy  was 
payable  to  the  wife  if  she  survived  her  husband;  if  not,  to 
their  children.  The  husband  survived  the  wife,  and  one  of  the 
children  died  during  the  life  of  the  father,  leaving  issue.  It 
was  held  that  the  issue  took  the  interest  to  which  his  father 
would  have  been  entitled  if  he  had  survived  the  insured. 
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This  is  a  much  stronger  case  for  the  issue  of  the  deceased 
child  than  that. 

There  the  policy,  in  the  contingency  that  had  happened,  was 
payable  to  the  children;  here  it  is  payable  to  the  children  or 
**their  representatives. "  This  expression  shows  that  the  pos- 
sibility of  the  death  of  some  or  all  of  the  children  during  the 
life  of  the  insured  was  not  overlooked,  and  that  such  an  event 
was  intended  to  be  provided  for. 

And  when  we  consider  the  nature  and  design  of  life  insurance 
and  the  relation  of  the  parties,  we  think  the  policy  should  be^ 
construed  as  if  it  were  payable  to  such  of  the  children  as  should 
survive  the  insured  and  the  surviving  issue  of  such  as  might 
die  during  his  life. 

We  are,  therefore,  of  the  opinion  that  the  insured  had  no 
interest  in  the  policy,  and  that  the  assignment  made  by  him 
to  the  appellant  gave  her  no  right  to  any  part  of  its  proceeds^ 
and  the  judgment  is  affirmed. 

Elliott  &  Atchison  for  appellant. 

Lane  &  Harrison  for  appellees. 


BRIDGEFORD  v.  BURBANK. 

(Filed  November  14,  1874 — Not  to  be  reported.) 

1.  Surety  in  a  bond  of  indemnity  is  released  in  this  case  by  the  conduct 
of  the  party  indemnified.  The  Conditions  of  the  bond  are  fully  set  out  and 
construed  in  the  opinion. 

2.  A  bond  indemnifying  a  new  mem])er  of  a  firm  against  half  the  pecuniary 
liability  incurred  by  an  appeal  bond  previously  executed  by  the  firm  on  an 
appeal  from  a  judgment  against  the  firm  to  the  Supreme  Court  of  Louisiana, 
did  not  protect  such  new  member  from  any  other  firm  liability  incurred  be- 
fore, and  existing  at  the  time,  he  became  a  member  thereof. 

The  flmi  being  liable  under  attachment  bonds  for  part  of  the  debts  secured 
by  the  appeal  bond,  the  surety  In  the  bond  indemnifying  against  liability 
under  the  appeal  bond  was  liable  to  such  new  member  for  half  only  of  th© 
balance  paid  by  him  after  deducting  the  amounts  realized  or  covered  by  th& 
attachment  bonds. 

3.  But  by  becoming  so  interested  in  the  claims  in  litigation  as  to  make^ 
it  to  his  interest  to  have  the  judgment  appealed  from  afiiirmed,  without 
notifying  his  indemnitors,  the  new  member  released  his  indemnitora  fron^ 
all  liability  under  the  bond  of  indemnity. 

4.  When  they  signed  the  bond  of  indemnity  the  indemnitors  had  a  right  to 
expect  the  firm  and  the  indemnified  new  member  thereof   to  prosecute  the 
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appeal  in  good  faith  and  with  reasonable  diligence,  and  under  the  circum- 
stances there  was  an  implied  contract  between  the  parties  to  the  bond  of  is- 
demnity  that  they  would  so  prosecute  it. 

5.  The  indemnified  new  member  had  no  right  to  alter  the  situation  by  ac- 
quiring, however  innocently,  an  interest  in  the  appeal  adverse  to  that  of  his 
indemnitors.  He  was,  in  a  limited  sense,  the  agent  of  his  indemnitors  to 
prosecute  the  appeal,  and  if  by  liis  own  act,  or  that  of  the  firm,  he  acquired 
such  an  interest  in  the  judgment  appealed  from  as  to  create  in  his  bosom  a 
conflict  between  self-interest  and  the  duty  he  owed  to  bis  indemnitors,  and 
without  notice  to  the  latter  of  such  change  of  interest,  he  i)ermittfd  the 
cause  to  progress  to  a  hearing,  he  thereby  subjected  his  indemnitors  to  a  risk 
they  could  not  have  anticipated  when  they  signed  the  bond  of  indemnity^, 
and  released  them  from  liability. 

Appeal  from  Jefferson  Common  Plf3a9  Court. 

Opinion  of  the  court  by  Judge  Lindsay. 

On  the  24th  day  of  July,  18()7,  Clark  A.  Smith,  as  principal, 
and  James  Bridgeford,  as  surety,  executed  to  Edward  W.  Bur- 
bank  a  penal  bond  in  the  sum  of  |12,500.  The  stipulations  of 
said  bond  are  as  follows: 

'*Whereas,    the  above-named    Clark  A.    Smith    has    hereto- 
fore, and  until  the  24th  day  of  July,   1867,    been  a  partner- 
in,  and  member  of,  the  house  of  J.  H.  Olgesby  &  Co.,  of  said 
New  Orleans:  and  whereas,  said  Smith  did  on  the  said  24th  of 
July  sell,  assign,  transfer,  and  set  over  unto  the  said  Edward 
W.  Burbank  all  his  right,  title  and  interest  in  said  house  of  J. 
H.  Oglesby  &  Co. ;  and  whereas,  said  Burbank  did  in  said  agree- 
ment of  sale  and  transfer  assume  all  liabilities  and  responsibili- 
ties of  said  Smith  in    and  to  said   house  of  Oglesby  &   Co., 
excepting  only  and  fully  any  and  all   such   responsibility  and 
liability  as  to  him,  the  said  Smith,  might  arise  by  reason  of  a. 
certain  bond  given  in  the  Fifth  District  Court  of  New  Orleans, 
for  the  appeal  to  the  Supreme  Court  qf  Louisiana  of  a  certain, 
suit,  entitled  Lucien  Harris  v.  W.  G.   Andrews  &  Co. 

*'No\v  the  condition  of  this  i)ond  is  such  that  if  the  said" 
Clark  A.  Smith  and  the  said  James  Bridgeford  shall  well  and 
truly  pay,  or  cause  to  be  paid,  unto  the  said  Edward  W.  Bur- 
bank, his  heirs,  executors  and  administrators,  the  uno-half  (^) 
amount  of  all  sum  or  sums  which  said  Edward  W.  Burbank 
may  at  any  time  hereafter  be  condemned  to  pay  by  reason  of 
his,  said  Burbank's,  having  signed  as  surety  the  said  appeal 
bond  in  the  case  of  Lucien  Harris  v.  H.  G.  Andrews  &  Co.^ 
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now  pending  in  the  Supreme  Court  of  Louisiana,  at  the  time 
when  such  sum  or  sums  may  become  due  in  the  discharge  of 
the  obligation  in  such  bond  of  appeal  mentioned;  and  shall 
from  time  to  time,  and  at  all  times  hereafter,  save,  defend, 
and  keep  harmless  and  indemnify  the  said  Edward  W.  Bur- 
bank,  his  heirs,  executors  and  administrators,  and  his  and 
their  goods  and  chattels,  lands  and  tenements,  of  and  from 
one-half  pecuniary  obligation  on  said  bond  of  appeal  arisint;, 
then  this  bond  and  obligation  shall  })e  void,  and  otherwise 
shall  remain  in  full  force  and  effect." 

There  were  two  appeal  bonds  executed  in  the  case  of  Harris 
V.  Andrews  &  Co.  The  one  upon  the  appeal  of  Andrews  &  Co,, 
the  defendants  in  the  district  court,  and  the  other  upon  the 
appeal  of  J.  H.  Oglesby  &  Co.  who  had  intervened  or  inter- 
pleaded in  said  suit  and  asserted  claim  to  certain  property 
therein  attached  upon  each  of  said  bonds.  The  members  of 
the  firm  of  Oglesby  &  Co.,  either  as  a  firm  or  in  their  indi- 
vidual capacities,  were  bound  as  principal  obligors  or  as  sure- 
ties, and  upon  each  of  them  Burbank  was  bound  as  surety. 

The  first  question  arising  in  this  case  is,  which  of  these 
bonds  was  it  intended  that  the  obligation  of  Smith  &  Bridge- 
ford  should  indemnify  Bur!)ank  against?  To  a  correct  under- 
standing of  this  inquiry  it  is  necessary  to  state  briefly  the  facts 
attending  the  litigation  which  resulted  in  the  execution  of  the 
two  appeal  bonds.  Harris  and  Andrews  &  Co.,  for  large  sums 
of  money,  and  among  other  property  attached  in  the  hands  of 
J.  H.  Oglesby  &  Co.  ninety-one  bales  of  cotton,  and  in  the 
hands  of  Summers,  Brannin  &  Co.  eighty-three  biles  of  cotton. 

December  18,  I860,  A.nderson  &  Co.  procured  the  release  of 
the  attachment,  as  to  said  174  bales  of  cotton,  by  the  execu- 
tion of  a  bond,  with  J.  H.  Oglesby  &  Co.  (said  firm  being  then 
•composed  of  Oglesby  &  Smith)  as  sureties.  The  penalty  of 
said  bond  was  $24,000,  and  its  condition  was  that  Andrews  & 
Co.  Should  satisfy  such  judgment  as  might  be  rendered  against 
them. 

By  reason  of  this  bond  J.  H.  Oglesby  &  Co.  were  enabled  to 
retain  possession  of  the  ninety-one  bales  of  cotton  then  in  their 
Jiands,  and  it  seems  that  Summers,  Brannin  &  Co.  retained 
iihe  eighty-three  bales  of  which  they  had  possession. 
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In  December,  1866,  J.  H.  ORlesby  &  Co.  filed  in  the  suit  of 
Harris  v.  Andrews  &  Co.  a  petition  of  intervention,  claiming 
that,  as  merchants,  they  had  the  right  to  subject  to  the  pay- 
ment of  a  debt  of  $14,761.08  due  them  from  Andrews  &  Co., 
the  ninety-one  bales  of  cotton  in  their  possession,  and  that,  by 
virtue  of  same  contract  or  agreement  with  Andrews  &  Co. 
they  held  a  claim  upon,  or  an  interest  in,  the  eighty-three 
bales  held  by  Sunmiers,  Brannin  &  Co. 

Harris  responded  to  said  petition  of  intervention,  setting  up 
and  relying  on  a  preferred  lien  which  lie  claimed  to  hold  as 
the  assignee  of  the  landlord  of  Andrews  &  Co.  Upon  the  trial 
of  this  cause  Harris  recovered  judgment  against  Andrews  &  Co. 
for  $25,000  with  interest  and  costs,  and  the  petition  of 
Oglesby  &  Co.  was  dismissed. 

The  attorney's  representing  H.  G.  Andrews  &  Co.  appealed 
from  the  judgment  against  their  clients,  and  J.  H.  Oglesby, 
Clark  A.  Smith  and  Robert  W.  Burbank  executed  as  sureties 
an  appeal  bond  for  said  Andrews  &  Co.  in  the  sum  of  $40,(XX). 
At  the  same  time  Oglesby  &  Co.  prosecuted  an  ai)peal  from  the 
judgment  dismissing  their  petition  of  interventiorj,  and  exe- 
cuted a  bond  in  the  sum  of  $250  with  Burbank  as  their  surety. 
Bridgeford  insists  that  he  indemnified  Burbank  against  loss  or 
damage  resulting  from  his  surety  on  this  last-named  bond, 
whilst  Burbank  insists  that  the  indemnity  is  against  the  obli- 
gation arising  upon  the  bond  executed  for  Andrews  &  Co. 

The  obligation  of  July  24,  1867,  describes  the  responsibility 
or  liability  indemnified  against  as  such  as  "to  him,  the  said 
Smith,  might  arise  by  reason  of  a  certain  bond  given  in  the 
Fifth  District  Court  of  New  Orleans  for  the  appeal  to  the  Su- 
preme Court  of  Louisiana  of  a  certain  suit,  entitled  Lucien 
Harris  v.  H.  G.  Andrews  &  Co."  It  obligates  Smitli  and 
Bridgeford  **to  pay  to  Burbank  one-half  of  all  sums  he  may  be 
condemned  to  pay  by  reason  of  his  having  signed  r.s  surety  the 
said  appeal  bond  in  the  case  of  Lucien  Harris  v.  H.  G.  An- 
drews &  Co.,"  and  to  '*keep  him  harmless  and  indemnify  the 
said  Edward  W.  Burbank,  &c.,  *****  of,  and  from, 
the  one-half  pecuniary  obligation  on  said  bond  arising." 
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The  language  used  seems  to  point  unerringly  to  the  bond  ex- 
ecuted on  the  appeal  of  H.  W.  Andrews  &  Go.  That  bond  is 
described  certainly  with  reasonable  accuracy,  and  if  there  had 
been  no  bond  executed  by  J.  H.  Oglesby  &  Co.  on  an  appeal 
growing  out  of  that  judgment  rendered  in  the  suit  of  Harris  v, 
Andrews  &  Co.  upon  their  petition  of. intervention,  there  would 
be  no  ground  to  question  that  the  bond  of  H.  \V.  Andrews  <fe 
Co.  is  the  l)ond  against  the  **pecuniary  obligation"  of  which 
Smith  and  Bridgeford  undertook  to  indemnify  Burbank. 

The  bond  of  J.  H.  Oglesby  &  Co.  does  not  come  within  the 
description  given.  It  was  not  executed  "for  the  appeal  to  the 
Supreme  Court  of  J^ouisiana  of  a  certain  suit,  entitled  Lucien 
Harris  v.  H.  G.  Andrews  &  Co.,"  but  for  the  appeal  (in  an 
original  proceeding  of  that  style)  of  the  suit  of  J.  H.  Oglesby 
&  Co.  v.  Lucien  Harris  and  H.  G.  Andrews  <fe  Co. 

Upon  the  case  as  presented  by  the  pleading  and  evidence 
the  court  below  rightly  held  that  appellant  und'^rtook  to  save, 
defend  and  keen  harmless  the  appellee,  Burbank,  from  loss  or 
damage  arising  out  of  his  being  bound  for  Smith  in  the  bond 
of  appeal  for  }p40,000  executed  for  H.  G.  Andrews  &  Co. 

We  need  not  analyze  the  petition.  It  is  not  as  concisely 
drawn  as  it  might  have  been.  The  averments  of  fact  are  not 
as  direct  and  specific  as  they  should  have  been  made,  but  it 
contains  all  the  necessary  allegations  to  make  out  a  cause  of 
action.  The  conditions  of  the  bond  of  indemnity  are  fully  set 
out.  It  is  alleg(»d  that  the  judgment  in  the  suit  of  Harris  v. 
Andrews  &  Co.  was  affirmed  by  the  Supreme  Court  of  Louisi- 
ana, and  thereupon  proceedings  in  the  district  court,  regularly 
had,  upon  the  bond  of  appeal  executed  on  behalf  of  H.  G;  An> 
drews  &  Co.,  Burbank  was  condemned  to  pay  $19,131,  and  was 
thereafter  compelled  to  pay,  and  did  pay  on  account  thereof^ 
$9,5(55.02.  He  avers  that  ap])ellant  failed,  neglected  and  re- 
fused to  save,  defend  and  keep  him  harmless  from  the  obliga- 
tions of  said  bond,  as  he  had  covenanted  to  do,  and  prays  that 
he  be  compelled  to  indemnify  him  for  his  loss  and  damage  so 
sustained  by  the  Judgment  to  him  of  said  sum  of  $9,505.62. 
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Appellant  iiiBiststhat  by  the  terms  of  the  bond  of  indemnity 
he  is  only  bound  to  pay  to  Burbank  one-half  the  sum  or  sums 
that  he,  Burbank,  has  been  compelled  to  pay.  He  agreed  to 
pay  Burbank  **the  one-half  (i)  amount  of  all  sums  which  siiid 
Edward  VV.  Burbank  may,  at  any  time,  *  *  *  be  condemned 
to  pay  by  reason  of  his,  said  Burbank,  having  signed  as  surety 
the  said  appeal  bond,"  and  from  *'time  to  time,  and  at  all 
times  hereafter,  to  save,  defend  and  keep  harmless  and  indem- 
nify the  said  Edward  W.  Burbank  *****  of  and  from 
the  one-half  the  pecuniary  obligation  on  said  appeal  bond 
arising." 

Conrtideringall  the  language  used,  it  is  evident  that  Burbank 
was  to  be  paid  more  than  one-half  of  any  amount  he  might  be 
compelled  to  pay.  **The  stipulation  of  the  bond  is  that  Smith 
&  Bridgeford  will  pay  one-half  the  sum  or  sums  he  shall  be 
condemned  to  pay,"  and  this  stipulation  is  further  explained 
to  mean  *'the  one-half  pecuniary  obligation  on  said  bond  of 
appeal  arising."  This  construction  accords  with  the  circum- 
stances attending  the  whole  transaction. 

Bridgeford  proves  by  his  witness,  Davidson,  that  the  defense 
of  the  suit  of  Harris  was  entrusted  by  H.  G.  Andrews  &  Co.  to 
J.  H.  Olgesby  &  Co.,  and  that  they  employed  counsel  and 
managed  the  case. 

Cons  diring  the  facta  proved  by  a})pellant  it  may  be  assumed 
that  the  suit  was  defended,  and  the  appeal  prosecuted  at  the 
instance,  and  for  the  benefit,  of  J.  H.  Oglesby  &  Co.  In  point 
of  fact  Burbank  was  surety  on  the  ap])eal  bond  for  Oglesby  <fe 
Smith,  and  not  for  Andrews  &  Co.  They  were  utterly  and 
hopelessly  insolvent,  and  doubtless  regarded  the  suit  in  the 
district  court  as  a  contest  between  Harris  and  Oglesl)y  &  Co. 
over  the  attached  property,  and  a  mattc^r  in  which  they  had  no 
special  interest. 

Oglesby  &  Co.  failed  in  the  district  court  and  in  the  name  of 
their  insolvent  debtors  executed  the  appeal  bond,  and  prose- 
cuted the  appeal  to  the  Supreme  Court,  and  as  between  the 
members  of  that  firm  and  Burbank  they  were  primarily  liable 
on  said  bond,  and  this  was  the  laibility  of  Smith  in  and  to 
the  said  house  of  Oglesby  &  Co.';  that  the  parties  excepted  out 


Digitized  by 


Google 


104  BRIDGEFORD   V.  BURBANK. 

of  Burbank'd  general  undertaking  to  assure  all  the  liabilities 
and  respongil)ilitie8  of  Smith  in  and  to  said  house. 

In  order,  therefore,  to  hold  Burbank  harmless,  and  to  in- 
demnify him  against  this  excepted  liability,  it  is  necessary 
that  Smith  and  Bridgeford  Hhall  pay  one-half  of  the  sum  he 
has  been  condemned  to  pay,  that  is,  one-half  the  '^pecuniary 
obligation"  that  arose  against  the  firm  of  Oglesby  &  Co.,  com- 
posed as  it  was  of  Oglesby  and  Burbank,  on  said  appeal  bond, 
when  the  judgment  of  Harris  against  Andrews  &  Co.  was 
affirmed  by  the  Supreme  Court  of  Louisiana. 

We  do  not  concur  with  the  court  below  as  to  the  amount  of 
the  '^pecuniary  obligation"  that  then  arose  as  against  the  new 
firm  of  Oglesby  &  Co. 

It  was  not  the  full  amount  of  the  judgment  of  Harris  against 
Andrews  &  Co.,  although  Harris  or  his  assignee  had  the  right 
to  proceed,  on  that  bond,  and  compel  the  obligors  therein  to 
pay  the  full  amount  of  his  judgment. 

The  appeal  bond  was  a  secured  or  cumulative  security  as  to 
Harris.  The  bond  to  discharge  the  attachment  upon  which 
Oglesby  &  Smith,  who  composed  the  old  firm  of  J.  H.  Oglesby 
&  Co.,  were  bound  as  sureties,  was  the  firm  security  that  had 
been  given  him.  This  bond  secured  to  him  $24,000,  and  he 
might  have  proceeded  upon  it  for  that  amount,  and  then 
looked  to  the  appeal  bond  for  such  balance  as  might  remain 
unpaid. 

By  the  execution  of  this  bond  the  eiglity-three  bales  of  cot- 
ton held  by  Brannin,  Summers  &  Co.  and  the  ninety-one  bales 
held  by  Oglesby  &  Co.  were  released.  The  bond  was  substituted 
for  said  cotton,  and  by  reason  of  its  execution  the  proceeds  of 
the  ninety-one  bales  were  applied  to  the  payment  of  the  debt 
due  from  Andrews  &  Co.  to  Oglesby  &  Co.,  and  thus  become 
part  of  the  assets  of  said  last-named  firm. 

The  assets  secured  by  the  sale  of  the  ninety-one  bales  of  cot- 
ton were  of  course  charged  with  the  payment  of  so  much  of 
the  claims  of  Harris  as  were  secured  by  the  attachment  bond, 
and  when  Burl)ank  purchased  from  Smith  the  latter's  interest 
in  the  house  of  Oglesby  &  Co.  he  took  the  proceeds  of  these 
ninety-one  bales  of  cotton  subject  to  the  contingent  liability 
of  having  to  surrender  them  in  satisfaction  of  said  bond.  This 
fact  he  recognized  when  the  firm  of  Olgesby  &  Co.,  of  which  he 
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ATftB  then  ft  member,  consented  that  the  proceeds  of  the  eighty- 
three  bales  held  by  Brannin,  Summers  &  Co.  should  be  so  ap- 
plied. 

It  washy  the  application,  among  other  funds,  of  the  proceeds 
of  said  eighty-three  bales  of  cotton  that  the  claim  of  Harris,  or 
rather  of  his  assignee,  was  reduced  to  the  sum  finally  paid  by 
Oglesby  and  Burbank,  viz.,  $19,181. 

The  liability  of  Smith  upon  the  attachment  bond  was  not 
excepted  out  of  the  liabilities  assumed  by  Burbank,  and  he 
could  not,  by  making  payment  on  a  judgment  founded  on  the 
appeal  bond,  escape  his  liability  on  the  attachment  bond,  and 
shift  it  upon  Bridgeford,  the  surety  for  Smith.  As  between 
the  owner  of  the  Harris  judgment  and  Smith  the  payment  of 
the  judgment  founded  on  the  appeal  bond  was  a  satisfaction  of 
all  claims  or  rights  arising  out  of  the  attachment  bond;  but  as 
between  Burbank  and  Bridgeford  to  the  extent  that  the  pro- 
ceeds of  the  ninety-one  bales  of  cotton  satisfied  the  judgment 
on  the  appeal  bond.  Burbank  was  paying  his  own  debt,  and 
not  that  of  Smith. 

Smith  was  bound  on  the  appeal  bond,  as  between  himself 
and  Burbank,  for  one-half  the  balance  due  to  Harris  or  his 
assignee,  after  the  proceeds  of  the  174  bales  of  cotton  had  been 
applied  to  the  satisfaction  of  his  judgment.  Hence,  from  the 
$19,181  paid  by  Oglesby  &  Co.  the  proceeds  of  the  sale  of  the 
ninety-one  bales  of  cotton  should  be  deducted,  and  Bridgeford 
then  held  to  account  for  one-half  the  balance. 

As  a  further  ground  of  defense  Bridgeford  relies  on  the  fact 
of  Burbank  (as  a  member  of  the  firm  of  Oglesby  &  Co. ),  pend- 
ing the  appeal  in  the  Supreme  Court,  and  before  the  judgment 
against  Andrews  &  Co.  was  affirmed,  becoming  part  owner 
thereof,  as  working,  as  matter  of  law,  his  release  as  surety  on 
the  bond  of  indemnity.  He  also  charges  that  Oglesby  &  Co. 
fraudulently  interfered  to  procure  the  affirmance  of  said  judg- 
ment. 

The  circumstances  under  which  Oglesby  &  Co.  acquired  an 
interest  in  the  judgment  of  Harris  against  Andrews  &  Co.  are 
not  such  as  to  authorize  the  inference  of  bad  faith  upon  the 
part  of  nBrbank.     His  firm  was  compelled  to  accept  the  trans- 
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fer  of  an  interest  in  said  judgment  in  satisfaction  of  a  claim 
against  a  failing  debtor, or  else  to  lose  the  whole  of  a  debt  con- 
tracted, so  far  as  the  record  shows,  without  the  slightest  view 
upon  their  part  of  looking  to  said  judgment  as  a  security. 

Notwithstanding  this  fact,  however,  if,  by  reason  of  this 
transfer,  Burbank  became  so  far  interested  in  the  Harris  judg- 
ment as  to  make  it  his  interest  to  have  it  affirmed  rather  than 
reversed  by  the  Supreme  Court,  Bridgeford  ought  not  to  be  held 
bound  on  the  bond  of  indemnity.  When  Bridgeford  signed 
said  bond  he  had  the  right  to  expect,  and  no  doubt  did  expect, 
Oglesby  and  Burbank  to  prosecute  the  Andrews  &  Co.  appeal 
with  good  faith  and  reasonable  diligence,  and,  under  the  cir- 
cumstances, there  was  an  implied  contract  between  the  parties 
to  the  bond  of  indemnity  that  they  would  so  prosecute  it. 
Burbank  had  no  right  to  so  far  alter  the  situation  by  acquir- 
ing, however  innocently,  an  interest  in  the  appeal  in  the  Su- 
preme Court  adverse  to  that  of  Bridgeford.  He  was,  in  a 
limited  sense,  the  agent  of  Bridgeford  to  prosecute  said  appeal, 
and  if  by  his  own  act,  or  that  of  his  firm,  he  acquired  such  an 
interest  in  the  Harris  judgment  as  to  create  in  his  bosom  a 
conflict  between  self-interest  and  the  duty  he  owed  to  Bridge- 
ford, and  without  notice  to  the  latter  of  such  change  of  inter- 
est, he  permitted  the  cause  to  progress  to  a  hearing  in  the 
Supreme  Court,  he  thereby  subjected  Bridgeford  to  a  risk  that 
he  could  not  have  anticipated  when  he  signed  as  surety  for 
Smith.  If  there  was  such  a  change  of  interest  (a  question  of 
fact  upon  which  we  express  no  opinion),  Burbank  necessarily 
lost  all  incentive  to  labor  for  the  reversal  of  the  judgment 
against  Andrews  &Co.  He  profited  by  its  affirmance,  he  would 
have  lost  money  had  he  succeeded  in  thw  attempt  he  contracted 
with  Bridgeford  he  would  make  to  reverse  it.  If  by  the  ac- 
quisition of  the  alleged  interest  Burbank  changed  the  attitude 
of  himself  and  Bridgeford,  and  by  such  change  increased  the 
risk  of  the  latter,  he  can  not  complain  that  the  surety,  whose 
rights  were  disregarded  and  whose  risk  was  increased,  is  thereby 
discharged  from  the  obligations  of  his  contract  of  suretyship 
(5  Maryland,  109;  4  Monroe,  492).  Bridgeford  is  not  bound 
to  show  "actual  injury.     If  he  shows  that  the  judgment  of  Har- 
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ris  V.  Andrews  &  Co.  was  affirmed  by  the  Supreme  Court  of 
Louisiana,  and  that  Burbank  profited  by  the  affirmance,  his 
defense  is  made  out. 

Of  course  if  Burbank,  by  himself  or  through  the  agency  of 
his  firm,  interfered  to  procure  an  affirmance  of  the  judgments 
against  Harris  &  Co.,  such  interference  optTated  to  discharge 
Bridgef  ord,  as  a  party  indemnified  can  not  be  allowed  to  be  in- 
strumental in  bringing  about  the  event  upon  the  happening  of 
which  the  liability  of  the  indemnitor  depends. 

We  need  not  decide  whether  the  court  erred  in  compelling 
appellant  to  answer  before  a  complete  transcript  of  the  pro- 
ceedings in  the  Louisiana  court  was  filed,  as  upon  the  return 
of  the  cause  he  may  avail  himself  by  an  amended  answer  of 
any  information  acquired  therefrom. 

The  alleged  error  as  to  the  admission  of  the  statement  of 
Dupuy  need  not  be  considered,  as  the  deposition  of  the  absent 
witness  will  doubtless  be  taken  before  another  trial  of  the 
cause.  As  some  of  the  rulings  of  the  court  below  do  not  con- 
form to  the  views  herein  expressed  the  judgment  is  reversed 
and  the  cause  remanded  for  a  new  trial  upon  principles  con- 
sistent with  this  opinion. 

Response  of  the  court  by  Judge  Lindsay  to  the  petition  of 
counsel  for  appellee  for  a  rehearing: 

Counsel  state  in  their  petition  ''if  Burbank  got  the  proceeds 
of  the  ninety-one  bales  of  cotton,  it  is  right  and  fair  (if  there 
is  no  other  agreement)  for  him  to  pay  it  on  this  execution." 

Burbank  purchased  the  entire  interest  of  Smith  in  the  part- 
nership of  J.  H.  Oglesby  &  Co.  That  firm  sold  the  ninety-one 
bales  of  cotton  and  received  the  proceeds,  and  appropriated 
them  to  its  purposes.  It  does  not  matter  that  upon  their  re- 
ception they  were  formally  credited  upon  the  claim  held  against 
the  insolvent  firm  of  Andrews  &  Co.  Said  proceeds  certainly 
went  into  the  business  of  J.  H.  Oglesby  &  Co.  No  part  thereof 
was  ever  withdrawn  by  either  partner,  and  hence  when  Bur- 
bank purchased  Smith's  interest  and  stepped  into  his  shoes  he 
received,  as  part  of  the  assets,  the  proceeds  of  those  ninety-one 
bales  of  cotton,  either  in  the  shape  of  money,  choses  in  action, 
•or  of  goods,  wares  and  merchandise,     Burbank  contracted  to 
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substitute  himself  for  Smith  in  the  payment  of  the  debts  of 
the  old  firm.  But  one  liability  was  excepted  out  of  his  general 
undertaking,  i.  e.,  the  liability  on  the  appeal  bond  of  Andrews 
&  Co.  executed  in  the  suit  of  Harris.  The  liability  of  the  firm 
to  restore  the  proceeds  of  the  ninety-one  bales  of  cotton  in  case 
of  the  success  of  Harris  did  not  arise  on  that  bond,  but  on  the 
attachment  bond  executed  long  prior  to  the  prosecution  of  the 
appeal.  The  liability  of  the  old  firm  on  the  attachment  bond 
was  not  excepted  out  of  Burbank's  contract,  and  can  not  be 
escaped  unless  it  be  held  that  the  execution  of  the  appeal  bond 
extinguished  the  obligations  of  the  attachment  bond.  It  will 
not  be  maintained  that  such  was  the  case. 

The  bond  of  indemnity  executed  by  Bridgeford  does  not  in 
terms  embrace  the  liability  that  accrued  on  the  attachment 
bond,  and  as  he  as  surety  has  the  right  to  demand  that  the  ob- 
ligation shall  be  construed  according  to  its  legal  import,  we 
can  not  extend  it  by  implication  to  a  liability  which  it  neither 
mentions  nor  alludes  to.  Further  than  this,  it  is  not  rational 
to  suppose  that  Smith  intended  to  indemnify  Burbank  against 
any  liability  of  the  old  firm  contracted  in  the  regular  course  of 
trade,  and  the  consideration  for  which  was  turned  over  to  the 
new  firm.  The  construction  insisted  on  by  a})pellee  would 
compel  Bridgeford  to  ptiy  to  Burbank,  upon  the  worthless  claim 
against  Andrews  &  Co.  held  by  the  old  firm  and  which  passed 
to  the  new,  one  half  the  proceeds  of  the  ninety-one  bales  of  cot- 
ton, because  of  the  improper  credit  given  to  them,  when  the 
old  firm  hoped  to  be  able  to  defeat  the  action  of  Harris, 

Counsel  misapprehend  the  force  of  the  opinion  upon  the 
question  raised  on  the  fact  that  the  new  firm  of  Oglesby  &  Co. 
became  part  owners  of  the  judgment  in  favor  of  Harris  while 
the  appeal  was  pending  in  the  Supreme  Court  of  Louisiana. 

We  hold  that  there  is  nothing  in  the  prenent  record  tending 
to  show  the  slightest  fraud  in  this  matter  upon  the  part  of  the 
new  firm,  and  that  it  is  not  proved  that  it  held  and  owned 
such  an  interest  in  said  judgment  as  would  incline  it  to  desire 
an  affirmance  rather  than  a  reversal.  But  as  we  can  not  an- 
ticipate the  proof  that  may  be  made  upon  the  next  trial,  we 
deemed  it  proper  to  say  that,  if  it  should  be  made  to  appear 
that  the  new  firm  acquired  such  an  interest  in  said  judgment 
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as  to  interest  it  in  procuring  an  affirmance,  then  that  Burbank 
thereby  so  far  changed  his  attitude  towards  Bridgeford  that  (if 
the  change  was  made  without  his  consent  and  the  appeal 
allowed  to  be  finally  disposed  of  without  notice  to  him  of  the 
altered  condition  of  the  parties)  he  might  claim  exoneration 
without  showing  fraudulent  interference  by,  or  bad  faith  upon 
the  part  of,  Burbank. 

We  are  of  opinion  that  this  is  good  law.  A  party  to  whom 
another  is  bound  as  surety  can  not  increase  the  risk  of  the 
surety,  without  his  knowledge  or  consent,  and  still  hold  him 
bound,  and  if  Burbank,  or  his  firm,  became  so  far  interested 
in  the  Harris  judgment  as  to  desire  its  affirmance,  it  is  mani- 
fest that  Bridgeford 's  risk  is  thereb}^  increased,  and  he  is  re- 
leased although  he  may  not  be  able  to  show  bad  faith  or  a 
breach  by  Burbank  of  his  implied  contract  that  the  new  firm 
of  J.  H.  Oglesby  &  Co.  would  prosecute  the  appeal  in  good 
faith  and  with  reasonable  diligence. 

We  see  no  reason  to  modify  the  opinion  of  November  14, 
1874,  as  herein  explained. 

The  petition  for  a  rehearing  must,  therefore,  be  overruled. 

Lee  &  Rodman  and  Muir  &  Bijur  for  annrllant. 

Hagan  <fe  Dupuy  for  appellee. 

It  is  a  weU  established  rule  that  a  stance  beyond  his  ooDtrol,  he  should 
surety  is  released  from  liability  by  become  so  interested  he  should 
any  Donation,  arrangement,  a^ee-  promptly  notify  his  indemnitor  of  his 
ment  or  conduct  of  his  obligee  and  changed  relation  and  interest  so  as  to 
principal,  whereby  the  rights  or  lia-  give  the  indemnitor  an  opportunity 
bilities  of  the  surety  are  prejudiced  or  of  preventing  the  loss, 
incmased  without  his  consent.  If  under  such  circumstances  the  in- 

In  many  respects  an  indemnitor  oc-  terest  of  the  indemnified  party  is 
oupies  the  same  relation  as  does  a  changed  by  his  own  act.  however  in- 
surety  to  the  party  to  whom  he  is  nocently,  and  he  fails  to  notify  his 
bound.  indemnitor  bf  such  change,  he  thereby 

When  a  party  Is  indemnified  against  releases  his  indemnitor  from  liability, 
a  loss  under  circumstances  which  This  is  the  e£Feot  of  the  foregoing  de- 
make  it  bis  duty  to  use  all  reasonable  cision. 

efforts  to  prevent  the  loss,  he  is  bound  We  are  inclined  to  the  opinion  that 
to  use  such  efforts  to  prevent  the  loss,  in  a  case  like  this  the  indemnitor 
and  has  no  right  by  any  act  of  his  to  would  be  released  from  liability  by 
make  it  to  his  interest  that  the  loss  the  act  of  the  indemnified  party  in 
should  occur;  and,  if  by  any  circum-  changing  his  interest  and  duty  with- 
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out  the  consent  of   his  indeniDitor,   and  the  duty  and  obligations  of  the 
and  that  the  liability  of  the  indem-  party  indemnifled  against  loss, 
nitor  could  not  be  continued  without      In  the  absence  of  current  decisions 
his  consent  by  any  notice  to  him.  of  the  Court  of  Appeals,  during  the 

But  however  this  may  be,  the  fore-  summer  recess,  we  have  selected  the 
going  decision    is  well   sustained  by  foregoing  under  the  l)elief  that  it  will 
the  reasoning  of  the   learned  judge  repay  every  lawyer  and   judge  who 
who  delivered  it,  and  Rettles  the  law  reads  it. 
.as  to  the  liability  of  an  indemnitor 


LOUISVILLE  CHANCERY  COURT. 

COMMONWEALTH  v.   BAILEY. 
(Filed  Julys,  1881.) 

"An  act  to  regulate  fees  and  salaries  of  certain  public  officers,"  approved 
April  9,  18d0,  is  unconstitutional. 

1.  Because  its  title  does  not  express  the  subject-matter  of  the  attempted 
legislation  as  required  by  section  8?,  article  2  of  the  State  Constitution. 

2.  Because  it  was  a  "bill  for  raising  revenue,"  and  was  originated  in  the 
Senate  and  not  in  the  House  of  Representatives,  as  required  by  section  80, 
article  2  of  the  State  Constitution. 

County  Attorney  Woolfolk  obtained  n  rule  against  W.  H.  Bailey,  marshal 
of  the  Louisville  Chancery  Court,  to  compel  him  to  comply  with  the  provi- 
sions of  the  act  of  1880,  generally  known  as  the  "Gathright  Fee  Bill."  A 
response  was  filed  claiming  that  the  act  was  unconstitutional,  and  asking 
upon  that  ground  that  the  rule  be  dismissed. 

Opinion  by  Chancellor  I.  W.  Edwards. 

On  rule  obtained  against  him,  on  motion  of  the  county  at- 
torney for  Jefierson  county,  Ky.,  **to  show  cause  why  he  shall 
not  file  with  the  clerk  of  the  Jefferson  County  Court,  State  of 
Kentucky,  his  statement  or  report  as  required  by  the  second 
section  of  an  act  to  regulate  the  fees  and  salaries  of  certain 
public  officers,  approved  by  the  General  Assembly''  April  9, 
1880. 

For  response  the  respondent  says:  **There  is  no  law  requiring 
or  providing  for  the  filing  of  the  report  referred  to  in  the  rule;" 
that  the  act  of  April  9,  1880,  upon  which  said  rule  is  based,  is 
unconstitutional  for  reasons  on  its  face  appearing;  '*and  that 
said  act  is  a  law  for  raising  revenue,  and  that  it  originated  in 
the  Senate." 

It  is  insisted  for  respondent  that  said  act  of  April  9,  1880,  is 
unconstitutional  and  void: 
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Ist.  Because  its  title  does  not  express  the  subject-matter  of 
the  attempted  legislation  as  required  by  the  87th  section  of 
article  2  of  the  State  Constitution. 

2d,  Because  it  was  a  *'bill  for  raising  revenue,"  and  it  orig- 
inated in  the  Senate,  instead  of  the  House  of  Representatives, 
as  required  by  section  80  of  article  2  of  the  Constitution. 

8d.  Because  it  is  an  act  to  levy  taxes  for  the  use  of  the  Com- 
monwealth on  certain  classes  of  persons,  in  certain  counties, 
and  does  not  operate  alike  on  all  of  the  selected  classes  in  all 
the  counties  of  the  State.  The  taxation  attempted  to  be  im- 
posed is  not  general  and  uniform,  and  was  not  intended  to  be 
8o,  but  was  intended  to  be  the  arbitrary  taxation  of  certain 
classes  of  persons  in  isolated  counties,  without  regard  to,  and 
in  violation  of,  the  rule  of  the  uniformity  and  equality  in  taxa- 
tion established  by  tfie  Constitution.     The  facts  are  conceded. 

Section  87,  article  2  of  the  Constitution  reads  thus: 

"No  law  enacted  by  the  General  Assembly  shall  relate  to 
more  than  one  subject,  and  that  shall  be  expressed  in  the  title." 

Section  80  of  article  2  reads  thus: 

**A11  bills  for  raising  revenue  shall  originate  in  the  House  of 
Representatives;  but  the  Senate  may  propose  amendments  as  in 
other  bills,  provided  that  they  shall  not  introduce  any  new 
matter  under  color  of  amendments  which  does  not  relate  to 
raising  revenue." 

It  is  also  insisted  for  respondent  that  the  act  in  question  is 
in  conflict  with  section  20,  article  18  of  the  Constitution, 
which  provides: 

*'That  no  ex  post  facto  law,  nor  any  law  impairing  contracts, 
shall  be  made." 

The  authority  and  duty  of  the  judiciary  in  this  country,  to 
consider  and  declare  a  statute  void  which  violates  the  Consti- 
tution, is  conceded,  but  it  is  the  duty  of  the  court  to  exercise 
that  authority  with  great  caution,  and  it  is  sufficient  if  the 
general  subject  of  the  act  be  stated;  and  it  must  be  remem- 
bered that  it  is  the  subject,  and  not  the  object  or  purpose  of 
the  act,  that  must  be  **expressed  in  the  title."  It  is  the  mat- 
ter to  which  the  statute  relates  and  with  which  it  deals,  and 
not  what  it  purposes  to  do,  which   must  be  expressed.     The 
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title  is  sufficient  if  it  be  sufficiently  distinct  as  to  the  matter 
or  subject  to  which  it  refers,  if  it  relate  to  one  subject  only. 
And  it  can  not  be  presumed  that  an  act  is  in  conflict  with  thet 
Constitution,  but  it  must  so  appear  affirmatively. 

The  title  of  the  act  in  question  is:  **An  act  to  regulate  the- 
fees  and  salaries  of  certain  public  officers." 

What  is  the  subject  to  which  this  act  relates? 

In  some  sense  it  may  relate  to**fees, "or  salaries,  or  the 
fees  and  salaries  of  certain  public  officers,  or  to  public  officers. 

Counsel  for  complainant  say: 

**The  object  of  this  act  is  to  create  certain  fixed  salaries  for 
the  public  officers  mentioned  therein  out  of  the  fees  collected 
by  these  officers,  and  to  dispose  of  the  surplus  of  said  fees  by 
turning  it  over  to  the  State  treasury,  the  place  it  belongs  by 
virtue  of  the  law.  This  is  certainly  the  subject-matter  of  the- 
title." 

It  is  not  entirely  clear  to  what  one  subject  the  word  '*this, " 
in  the  above  copied  extract,  relates.  And  the  question,  what 
is  the  subject  to  \vhi'.^h  this  act  relates,  within  the  meaning  of 
the  Constitution,  r3  2ur3.  The  Court  of  Appeals  of  this  State 
have  delivered  opinions  touching  the  meaning  of  section  87  of 
article  2,  supra,  in  the  fi)l lowing:  cases,  if  no  more,  viz. : 

Grundy  v.  Caruth,  12  Bush,  851. 

Hind  V.  Rice,  10  Bush,  528. 

Jones  V.  Thompson,  12  Bush,  894. 

O'Donoghue  v.  Akin,  2  Duvall,  479. 

Rushing  v.  Sebree,  12  Bush,  199. 

Fuqua  v.  Millen,  18  Bush,  467. 

In  1859,  Chiles  v.  Drake,  2  Met.,  150. 

In  1859,  Louisville  &  Oldham  T.  R.  Co.  v.  Ballard,  2  Met.^ 
1G8. 

In  1859,  Phillips  v.  C.  &  C.  Bridge  Co.,  2  Met.,  222. 

In  1861,  Johnson  v.  Higgins,  8  Met.,  567. 

In  1866,  Wilson  v.  Louisville,  2  Duvall,  499. 

In  1866,  Swift  v.  Newport,  7  Bush,  42. 

In  1871,  Smith  v.  Cochrane,  8  Bush. 

In  1871,  Obannon  v.  L.,  C.  &  L.  R.  R.  Co.,  8  Bush,  848. 

In  1871,  McReynolds  v.  Smallhouse,  8  Bush,  458. 
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In  1874,  Jacob's  Adm'r  v.  L.  &  N.  R.  R.  Co.,  10  Bush,  271. 

In  1874,  Collins  v.  Henderson,  11  Bush,  75. 

In  1877,  McNeil  v.  Commonwealth,  12  Bush,  780. 
j  In  1879,  Geiger  v.  McLin,  78  Ky.,  282. 

I  In  1878,  Ho^\land  Coal  &  Iron  Co.  v.  Brown,  18  Bush,  681. 

Chiles  V.  Monroe,  4  Met,,  75. 

Hedger  v.  Remaker,  8  Met.,  256. 

Gibson  v.  Belcher,  1  Bush,  145. 

Pennington  v.  Woolfolk. 

Many  of  the  States  of  this  Union   have  in  their  respective 

Constitutions  a  similar  provision  to  ours  (section  87  of  article 

.2),  and  a  similar  provision  is  found  in  the  U.  S.  Constitution. 

!  From  the  various  opinions  of  our  Supreme  Court,  aided  by  ad- 

;  judications  of  the  courts  of  last  resort  of  our  sister  States,  and 

also  by  the  U.  S.  Supreme  Court,  touching  the  meaning,  scope 

j  and  intent  of  the  constitutional  provision  in  question,  it  would 

I  seem  that  we  might  ascertain  its  true  importance.     It  would 

I  extend  this  opinion  greatly  too  much  to  examine  the  cases  in 

j  detail. 

I  An  act  of  the  assembly  may  be  in  conflict  with  section  87  of 

!  article  2,  supra: 

j  Ist.   For  multiplicity  of  subjects. 

I  2d.   As  it  relates  to  the  terms  of  the  title. 

I  In  a  constitutional  sense,  it  is  reasonably  certain  that  the 

I  act  of  April  9,  1880,  did  not  relate  to  more  than  one  subject. 

But  is  that  subject  expressed  in  the  title?     If  it  is  an  act  to 
i  raise  revenue,  then  it  is  clear  that  the  subject  of  the  act  is  not 

j  -expressed  in  the  title. 

I  Considering  the  various  cases  cited,  the  object  and  purpose 

j  of  the  constitutional  provision  in  question,  as  expressed  by  the 

I  court  in  Pennington  v.  Woolfolk,  **is  to  prevent  the  rise  of  de- 

!  ceptive  titles  as  a  cover  for  vicious  legislation,  by  enabling 

I  members  of  the  general  assembly  to  form  some  opinion  of  the 

j  nature  of   a  bill  by  merely  hearing  it  read  by  the  title."     The 

I  provision  must  be  construed  reasonably  and  not  in  so  narrow 

I  a  sense  as  to  unnecessarily  embarrass  legislation.     *'If  the  title 

'  indicates  with  clearness  the  subject  abouc  to  be  legislated  upon, 

and  the  act  itself  is  confined  to  that  subject,  that  is  all  the  Con- 
stitution requires."    What  general  subject  is  suggested  by  "An 
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act  to  regulate  fees  and  salaries  of  certain  public  officers,"  a9 
the  one  about  to  be  legislated  upon?  In  a  technical  or  popular 
sense  it  seems  to  me  the  regulation  of  the  fees  and  salaries  of 
certain  public  officers  in  Kentucky  is  the  subject  indicated  by 
the  title  as  the  one  about  to  be  legislated  upon. 

If  this  is  the  reasonable  meaning  of  the  title  of  the  act  ii> 
question,  and  it  does  regulate  the  fees  and  salaries  of  certain 
public  officers  of  this  State,  and  the  act  ** itself  is  confined  to 
that  subject,  that  is  all  the  Constitution  requires." 

Without  giving  the  details  of  the  act,  it  is  certain  that  thi» 
act  does  not  diminish  or  increase  the  fees;  that  any  officer 
named  therein  is,  or  was  then,  authorized  to  receive  or  collect 
the  amount  of  fees  to  be  paid  by  litigants,  or  to  be  received  or 
collected  by  anyone  of  the  officers  named,  is  in  no  way  dimin- 
ished or  increased  by  this  act.  The  litigant  nor  the  officer  can 
in  any  way  be  benefited  by  the  act.  The  only  beneficiary  of 
the  act  is  the  State. 

*'Fees  are  the  rewards  or  compensation  to  be  paid  by  indi- 
viduals to  public  officers  for  their  own  or  for  the  use  of  tha 
public  for  official  service  rendered."  ''Salaries  are  the  re- 
wards paid  to  public  officers-out  of  public  funds  for  such  ser- 
vice*" 

Or,  in  other  words,  a  salary  is  '*an  annual  or  periodical  pay- 
ment for  services"  (Webster),  or  *'an  annual  or  periodical 
payment  for  services;  a  stipulation,  periodical  recompense" 
(Worcester).  *'A  fixed  sum  paid  to  a  person  for  his  services, 
yearly,  half-yearly,  or  quarterly;  stipend,  wages."  (Stormouth.  )■ 

In  the  ordinary  popular  sense  it  is  certainly  fixed  and  peri- 
odical remuneration  for  services. 

To  regulate  means  to  adjust  by  rule,  to  reduce  to  system,  ta 
adjust,  arrange,  methodize,  etc. 

In  the  ordinary  sense,  as  used  in  the  title  in  question,  I  sup- 
pose it  may  be  understood  to  mean  to  determine  the  amount 
of  salaries  or  fees  to  be  received  by  the  officers  named.  I 
think  certain  that  this  act  does  not  in  any  sense  regulate  the- 
fees  of  any  of  the  officers  named  therein.  Their  fees  are  col- 
lectible in  the  same  manner,  in  the  same  amounts,  by  the- 
same  officers,  as  if  this  act  had  not  been  passed. 
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Hence  this  act  clearly  does  not  regulate  the  salary  of  any 
officer  or  officers,  and  as  it  does  not  regulate  the  fees  or  salary 
of  any  officer,  it  follows  that  the  title  of  the  act  is  misleading. 

Section  1  of  this  act  provides  that  no  one  of  said  officers  shall 
receive  *  *  *  **froni  the  salary,  fees,  etc.,  a  sum  greater 
than  at  the  rate  of  $8,000  per  annum;"  yet  the  second  section 
provides  that  they  may  receive  and  collect  all  fees  allowed  hy 
the  general  laws  for  their  services.  The  real  object  of  the  act 
evidently  was  to  prevent  them  from  retaining  for  themselves 
respectively,  out  of  their  fees  when  collected  and  received, 
sums  greater  than  $8,000  each  per  annum  when  collected.  They 
are  each  required  to  report  in  detail  fees  collected,  and  any 
balance,  after  paying  deputies,  expenses,  etc.,  beyond  the  $8,- 
000  named,  shall  be  paid  to  the  trustee  of  the  jury  fund.  The 
title  of  this  bill  certainly  did  not  give  to  the  members  of  the 
legislature  any  idea  of  the  ** nature  of  the  act,  or  of  the  legisla- 
tion intended  thereby." 

It  regulates  no  fee  and  fixes  no  salary  and  does  not  even  pro- 
vide that  any  officer  therein  named  shall  receive  a  salary  out 
of  the  fees  he  is  authorized  to  charge  and  collect. 

If  the  surplus  of  the  fees  thus  collected  for  any  one  year 
shall  be  less  than  $8,000,  he  must  be  content  with  whatever 
sum  the  surplus  is,  however  small,  hence  the  act  does  not  regu- 
late a  salary  in  any  sense. 

In  Chiles,  &c.  v.  Monroe,  4  Met.,  75,  our  appellate  court 
considered  **An  act  to  amend  section  2  of  article  (33  of  the  Re- 
vised Statutes,  entitled  limitation  of  actions  and  suits."  The 
amendment  was  not  confined  to  section  2  of  the  article  named 
in  the  title,  but  operated  upon  almost  every  section  of  that 
chapter.     The   court  said: 

*'The  title  is,  therefore,  misleading  and  delusive,  affording 
no  indication  w^hatever  of  some  of  the  subjects  to  which  the 
act  related." 

It  follows  that  the  title  of  the  act  so  far  as  it  relates  to  fees, 
or  so  far  as  it  purports  to  regulate  fees,  is  in  conflict  with 
the  act  itself.  Does  it  regulate  the  salary  of  any  or  of  all  the 
officers  therein  named?  No  one  of  said  offiers,  according  to 
the  provisions  of  this  act,  can  receive  a  fixed,  certain,  period- 
ical compensation,  a  salary.     The  title  of  the  bill  is  not  such 
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afe  to  indicate  a  purpose  to  create  a  salary,  but  to  regulate  it — 
<3reate  implies  no  previous  existence — regulate  refers  to  that 
which  already  exists.  This  act  neither,  in  the  technical  or 
popular  sense,  regulates  or  creates  a  salary.  If  the  fees  of  any 
one  of  these  officers  amount  to  less  than  $8,000,  after  the  de- 
ductions allowed  by  the  act,  the  State  does  not  supply  the  de- 
ficiency, nor  is  otherwise  supplied,  hence  it  can  not  be  said 
that  anyone  of  them  receives  a  certain  stij^end — the  amount 
of  his  compensation  is  uncertain  and  hence  he  does  not  receive 
a  salary^— the  act  does  not  fix  the  compensation  of  the  officers. 
It  onlj'  fixes  and  decides  what  he  shall  not  retain.  The  act 
recognizes  that  it  is  his  duty  to  collect  and  receive  all  fees 
earned  by  him,  and  provides  that  a  certain  surplus,  if  any, 
shall  be  by  him  paid  over  to  the  State.  In  other  words,  that 
he  shall  not  retain  all  his  fees  if  they  exceed  a  certain  sum. 
He  certainly  does  not  receive  anything  by  virtue  of  this  act, 
and  as  his  compensation  is  uncertain  and  dependent  upon 
various  conting'3ncie8,  he  clearly  does  not  receive  a  salary  in 
sense,  and  hence  the  act  can  not  be  said  to  regulate  his  8alar3\ 

As  to  fees  and  salaries  to  be  received  by  any  of  these  officers, 
the  matter  stands  without  any  change  whatever  by  this  act, 
save  to  take  all  they  receive  in  fees  beyond  a  certain  sum  from 
them  and  put  it  into  the  State  treasury.  The  officer  receives 
nothing  by  reason  of  the  act;  on  the  contrary,  upon  certain 
contingencies,  he  pays  instead  of  being  paid — no  salary  in  this. 

**It  may  well  be  supposed  that,  while  an  amendment  of  sec- 
tion 2  merely,  as  the  title  proposed,  might  have  been  unobjec- 
tionable to  the  members  composing  the  legislative  body  by 
whom  the  act  in  question  was  passed,  an  amendment  which 
gave  a  retroactive  effect  to  the  limitation  of  every  description 
of  suit  or  action  might  have  been  deemed  highly  injudicious." 

An  act  to  regulate  the  fees  and  salaries  of  certain  officers, 
State  and  county,  might  have  been  unobjectional)le  to  the 
members  who  enacted  it,  while  an  act  partial  and  local  in  its 
application,  as  this  act  is,  *' might  have  been  deemed  highly 
inexpedient."  A  general  law,  applicable  to  all  clerks,  etc.,  of 
same  tenor  with  this  act,  might  not  have  met  with  serious  op- 
position, but  if  the  title  had  disclosed  the  fact  that  it  was  only 
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in  certaiu  counties  that  portions  of  the  fees  of  the  officers 
named  were  to  be  seized  for  publication,  the  probable  injustice 
of  the  proposition  might  have  aroused  anxious  opposition. 

It  is  my  opinion  that  the  subject-matter  of  the  act  is  not 
expressed  in  the  title. 

Is  the  act  a  bill  for  raising  revenue?  It  is  conceded  that  it 
originated  in  the  Senate,  and  if  it  is  a  bill  to  raise  revenue  it 
is  void. 

Revenue  is  **the  income  of  the  government  arising  from 
taxation,  duties  and  the  like.''  (Bouiver. ) 

It  *'is  the  income  of  the  State. "  (United  States  v.  Brom- 
ley, 12  Howard. ) 

Any  law  which  has  for  its  object  the  taking  of  money  from 
the  people,  directly  or  indirectly,  is  a  bill  for  raising  revenue. 

Legislative  measures  are  unmistakably  bills  for  raising  reve- 
nue, if  they  impose  taxes  upon  the  people,  either  directly  or 
indirectly,  if  they  give  to  the  persons  from  whom  the  money 
is  exacted  no  equivalent  in  return,  other  than  the  common 
benefit  of  good  government.  '(Michels  v.  James,  18  Blackford, 
207. ) 

It  is  this  feature  that  characterizes  all  bills  for  raising  reve- 
nue. They  draw  money  from  the  people  and  give  no  direct 
equivalent  in  return. 

A  bill  regulating  postal  rates  for  postal  services  provides  an 
equivalent  for  the  money  which  the  citizen  may  choose  volun- 
tarily to  pay.  He  gets  the  fixed  services  for  the  fixed  rates,  or 
he  lets  it  alone  as  he  pleases,  hence  not  a  bill  to  raise  revenue. 

Bills  to  raise  revenue  are  confined  to  bills  to  levy  taxes  in 
the  strict  sense,  and  do  not  extend  to  bills  for  other  purposes, 
which  may  incidentally  create  revenue.  This  is  the  narrowest 
limit. 

We  have  seen  that  the  act  in  question  is  not  an  act  to  regu- 
late the  fees  and  salaries  of  certain  public  officers.  Is  it  an 
act  to  raise  revenue?  As  before  seen,  the  act  does  not  dimin- 
ish or  increase  the  fees  to  be  paid.  The  payor  pays  the  same, 
and  the  payee  receives  the  same.  The  surplus  to  be  paid  to 
the  trustee  of  the  jury  fund  goes  into  the  State  treasury  for 
general  governmental  purposes.  This  bill  does  not  incidentall}' 
create  revenue,  but  that  the  raising  of  revenue  is  its  only  ob- 
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ject  and  effect  on  the  compeneation  of  the  officer,  instead  of 
being  its  object  is  its  incident. 

An  act  fixing  money  penalties  for  misdemeanors  or  other 
offenses  is  not  a  bill  to  raise  revenue,  for  plain  reasons.  The 
obiect  and  end  of  a  bill  of  that  kind  is  to  prevent  offenses,  and 
the  money  penalty  is  a  mere  incident,  as  a  punishment  to  the 
offender. 

The  regulation  of  fees  and  salaries  of  the  officers  named,  if 
that  be  the  object  and  end  of  the  act  in  question,  must  be  for 
the  benefit  of  those  who  pay  the  fees  and  salaries  or  thpse  who 
receive  them — one  class  or  the  other  or  both.  If  any  third 
party  receives  any  benefit  from  the  act  such  benefit  is  inci- 
dental only. 

The  State  had  no  interest  in  regulating  fees  or  salaries  that 
she  did  not  pay  unless  she  interfered  for  the  benefit  of  the 
payor  against  the  payee,  or  of  the  payee  against  the  payor, 
because  the  compensation  authorized  to  be  collected  was  either 
inadequate  or  exorbitant  unless  her  object  was  to  benefit  her- 
self by  raising  the  revenue. 

She  has,  by  this  act,  taken  a  given  surplus  fund,  if  any, 
from  the  litigant  or  from  the  officer,  and  put  it  into  her  own 
coffers,  without  any  change  in  the  rate  or  amount  of  the  fees 
from  which  the  surplus  is  to  arise,  without  relief  to  the  payor 
or  y)ayee.  She  is  the  sole  beneficiary  of  the  act.  The  transfer 
of  money  from  litigants  or  from  officers  to  the  State  is  the  sole 
effect  of  the  enactment,  and  hence  it  is,  in  my  opinion,  a  bill 
to  raise  revenue,  and  as  it  originated  in  the  senate,  it  is  in  con- 
flict with  section  80,  article  2  of  the  Constitution,  and  for  that 
reason  void. 

There  are  other  serious  questions  as  to  the  validity  of  the  act 
in  question  that  are  suggested  by  this  record  but  it  is  deemed 
unnecessary  to  notice  them  at  i)resent.  Admitting  the  pur- 
poses of  the  bill  to  be  wise  and  in  the  interest  of  the  public, 
which  is  very  questionable  in  its  ])resent  form,  still  the  formal 
defects  of  the  bill  are  so  manifest  that  I  am  compelled  to  ad- 
judge them  fatal  to  its  validity. 

Response  sufficient. 
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SUPREME  COURT  OF  CONNECTICUT. 

DANIELS  V.  EQUITABLE  FIRE  INS.  CO. 

1.  Where  an  issuranoe  policy  stipulated  that  it  should  be  void  if  the  risk 
were  increased,  the  assured,  under  the  facts  of  this  case,  had  no  right  to  put 
up  an  additional  stove  and  other  apparatus  after  the  policy  was  issued,  and 
without  the  consent  of  the  company,  thereby  materially  increasing  the  risk. 

9.  There  being  no  express  prohibition  of  the  use  of  the  additional  stove,  its 
erection,  irrespective  of  the  increase  of  the  risk,  would  not  avoid  the  policy, 
but  the  policy  in  this  case  expressly  provided  that  if  the  risk  were  in- 
creased it  should  be  void. 

3.  The  policy  wus  void  even  if  there  was  evidence  tending  to  show  that  the 
fire  was  not  caused  by  the  erection  of  the  additional  stove. 

4.  The  condition  in  the  policy  providing  for  its  renewal  at  the  expiration 
of  the  term  adding  that,  in  case  the  risk  were  increased  without  the  assured 
making  that  fact  known  to  the  company  at  the  time  of  the  renewal,  the 
policy  and  renewal  should  be  void,  did  not  continue  the  policy  in  force  dur- 
ing the  term  for  which  it  issued,  notwithstanding  the  increased  risk,  but 
was  intended  to  extend  the  stipulation  to  the  roiewal. 

Hartford  county,  January,  1881. 

Opinion  of  the  court  by  Judge  Carpenter. 

This  is  an  action  on  a  fire  insurance  policy.  The  cause  was 
tried  ti)  the  jury,  and  the  plaintiff  had  a  verdict.  The  defend- 
ants move  for  a  new  trial  for  misdirection,  and  for  a  verdict 
against  evidence.  On  one  point  in  the  case  we  think  the  ver- 
dict was  clearly  against  the  weight  of  evidence,  and  we  will 
confine  our  attention  mainly  to  that. 

The  property  insured  is  described  in  the  policy  as  follows: 
'^Furniture,  fixtures  and  tools  used  by  the  assured  in  his  busi- 
ness as  renovator  of  furniture,  clotiiing  and  carpets,  and  the 
improvements  to  the  building  put  in  by  him,"  etc.  Then  fol- 
lows this  clause:  "The  assured  has  permission  to  use  naptha 
in  his  business,  but  fire  or  lights  are  not  permitted  in  the 
building,  except  a  small  stove  in  office."  At  that  time  there 
was  no  other  stove  in  the  building.  The  policy  issued  July  7, 
1877,  forone  year.  About  the  1st  of  January  following  a  large 
stove  was  placed  in  a  room  used  for  a  drying  room,  and  was 
thereafter  used  in  connection  with  hot-water  wipes  for  warm- 
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ii)g  the  naptha  in  tanks  in  the  basement.  The  fire  was  in 
April,  caused  by  an  explosion  of  gas. 

The  court  charged  the  jury  as  follows:  **The  defendant 
claims  that  the  plaintiff  put  in  a  stove  and  other  apparatus 
after  the  policy  was  issued,  without  the  consent  of  the  com- 
pany, and  that  this  materially  increased  the  risk.  Now  if 
this  was  done,  and  materially  increased  the  risk,  it  vitiated 
the  policy.  You  are  to  decide  whether  putting  in  that  addi- 
tional stove  and  apparatus,  and  using  it,  increased  the  risk. 
The  question  is  whether  there  would  be  more  likelihood  of 
danger  from  two  stoves,  with  the  pipes  for  heating  naphtha, 
than  from  one  stove." 

It  was  conceded  that  the  additional  stove  was  used  in  the  man- 
ner and  for  the  purpose  stated,  and  that  the  use  of  naphtha 
caused  an  accuumlation  of  highly  inflammable  gas  in  the  room 
where  the  stove  was.  The  defendants  chose  to  insure  property  in 
a  building  in  which  there  should  be  but  one  small  stove,  and 
that  definitely  located  in  as  safe  a  place  probably  as  there  was 
in  the  building.  By  strong  implication  the  use  of  any  other 
stove  was  prohibited.  We  must  presume  that  the  defendants 
would  have  refused  to  insure  with  liberty  to  use  two  stoves  in 
the  manner  they  were  used  at  the  time  of  the  fire.  It  will  not 
do  to  say  that  they  insured  business  carried  on  with  naphtha 
and  that,  therefore,  the  insured  had  a  right  to  use  the  ordinary 
means  for  carrying  on  that  business.  The  conditions  and 
manner  of  use  were  clearly  defined  and  limited,  to  which  he 
agreed,  and  he  had  no  right  to  use  means  which  involved  a 
violation  of  his  agreement.  Nor  was  it  necessary;  for  ob- 
viously the  naphtha  could  have  been  heated  by  means  of  steam 
or  hot-water  pipes  from  a  fire  at  a  safe  distance. 

But  the  plaintiff  says  that  it  is  not  expressed  in  the  policy 
that  the  use  of  another  stove  shall  make  it  void,  and,  there- 
fore, that  such  use  is  not  of  itself  a  defense.  It  may  be  true 
thai  such  use,  irrespective  of  the  increase  of  risk,  will  not  have 
that  effect;  but  the  ])olicy  in  another  part  expressly  provides 
that  if  the  risk  is  increased  it  shall  be  void;  so  that  the  real 
question  was  whether  the  additional  stove  increased  the  risk. 
The  court  correctly  instructed  the  jury  that,  if  it  did,  the 
plaintiff  could   not   recover.     The  jury,  therefore,  must  have 
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found  that  the  risk  was  not  increased.  There  was  no  evidence 
to  justify  such  a  finding.  The  testimony  the  other  way  was 
clear  and  conclusive. 

In  addition  to  the  obvious  danger  from  the  use  of  such  ma- 
terials, two  witnesses,  familiar  with  the  business  of  insurance, 
testified  unqualifiedly  that  the  use  of  the  additional  stove  ma- 
terially increased  the  risk  and  rendered  this  uninsurable;  and 
there  was  no  conflicting  evidence.  It  seems  very  clear  that 
the  jury  must  have  disregarded  the  evidence. 

The  case  is  not  met  by  the  suggestion  that  there  was  evi- 
dence tending  to  show  that  the  fire  caught  from  the  office 
stove.  The  difficulty  reaches  back  of  that.  The  defendants 
not  only  did  not  insure  against  the  risk  of  two  stoves,  but  vir- 
tually refused  to  insure  at  all  if  the  premises  were  subjected  to 
that  additional  risk.  They  had  a  right  to  refuse  insurance  in 
a  case  in  which  the  question  would  be  ani  open  one  whether  a 
loss  was  occasioned  by  a  risk  insured  against  or  one  that  was 
not  insured  against.  The  difficulty  of  proving  the  origin  of  a 
fire,  to  say  nothing  of  the  inclination  of  juries  to  find  against 
corporations,  is  a  sufficient  reason  for  the  exercise  of  the  right; 
and  when  a  party  has  clearly  exercised  the  right,  as  the  defend- 
ants have  in  the  present  case,  the  court  ought  not  to  deprive 
him  of  the  benefit  of  it  by  a  strained  interpretation  of  the  pol- 
icy. Nor  is  the  plaintiff's  claim  a  tenable  one,  that  the  policy 
continued  in  force  during  the  term  for  which  it  issued,  not- 
withstanding the  increased  risk,  by  virtue  of  the  eleventh  con- 
dition in  the  policy.  That  conditicm  provided  for  a  renewal  of 
the  policy  at  the  expiration  of  the  term,  and  then  adds:  '*But 
in  case  there  shall  have  been  any  change  in  the  risk,  either 
within  itself  or  by  neighljoring  buildings,  not  made  known  to 
the  company  by  the  assured  at  the  time  of  renewal,  this  policy 
and  renewal  shall  be  void." 

It  is  obvious  that  this  is  not  inconsistent  with  the  first  con- 
dition, which  provides  that  the  increased  risk  shall  avoid  the 
policy,  nor  was  it  intended  to  modify  that  condition,  but  was 
intended  to  extend  it  to  the  renewal,  in  case  one  should  happen 
to  issue  in  ignorance  of  the  increased  risk. 
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FeeliDg  constrained,  as  we  do,  to  grant  a  new  trial  for  the 
reason  given  above,  it  is  unnecessary  to  consider  the  other 
questions  raised  by  the  motion. 

In  this  opinion  the  other  judges  concurred. 

G.  G.  Sill  and  J.  H.  Tallman,  with  whom  was  G.  Case,  for 
the  plaintiff. 

C.  E.  Perkins  for  the  defendants. 
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COMMUNICATIONS. 

NAPPER  V.  YAGER. 

LouiBvllle,  Ky.,  July  18,  1881. 

Editors  Kentucky  Law  Reporter:  With  all  due  deference  to  the  learned 
Dourt  wbiub  rendered  the  judgment  in  Napper  v.  Yager,  reported  in  the 
July  number  of  The  Kentucky  I^aw  Repoiter,  it  seems  to  me  that  your  dis- 
sent from  the  opinion  in  that  case  is  well  conceived. 

It  was  onoe  the  writer's  fortune  to  successfully  maintain  before  Judge 
Grace,  of  the  Second  District,  the  proposition  tbnt,  since  the  adoption  of  the 
Civil  Code,  a  judgment  and  return  of  nulla  bona  were  not  necessary  to  the 
maintenance  of  a  suit  in  equity  to  subject  property  fraudulently  conveyed 
by  a  debtor.  In  the  investigation,  however,  the  writer  found  that  the  only 
plausible  ground  upon  which  the  contrary  doctrine  could  be  maintained  was 
the  old  notion  that  no  one  was,  in  the  technical  sense,  a  '  creditor''  until 
after  he  had  obtained  a  judgment 

In  order  to  remove  this  difficulty  he  prepared  and  introduced  into  the  leg- 
islature the  act  of  March  6,  1872  (1  volume  Acts.l871-'3,  page  44),  which  de- 
fined a  creditor  to  be  any  person  having  a  bona  fide  claim  against  another, 
whether  a  judgment  had  been  obtained  upon  it  or  not.  This  act  was  not 
repealed  by  the  General  Statutes,  and,  however  it  may  now  be  construed,  the 
object  of  the  writer  bf  that  act  in  securing  its  passage  was  to  meet  just  such 
cases  as  Napper  v.  Yager. 

The  decision  in  that  case  is  also  directly  in  conflict  with  a  MSS.  opinion 
of  the  same  learned  court  cited  in  the  notes  to  Bullitt's  Code.  W.  E. 

The  act  referred  to  in  the  above  communication  is  as  follows: 

"An  act  to  define  the  meaning  of  tbe  word  creditor,  as  used  in  the  Re- 
vised Statutes  and  Civil  Code  of  Practice,  and  in  acts  amendatory  thereof. 

"Be  it  enacted  by  the  General  Assembly  of  the  Commonwealth  of  Ken- 
tucky : 

"Section  1.  That  the  word  creditor,  as  used  in  tbe  Revised  Statutes  and 
Civil  Code  of  Practice,  and  in  acts  amendatory  thereof,  shall  be  construed 
to  mean  and  include  all  jiersons  having  a  bona  fide  debt  or  claim  against 
aDotber,  whether  judgment  has  been  rendered  on  the  same  or  not. 

"Section  2.  This  act  to  take  effect  from  and  after  passage." 

Approved  March  6,  1872. 
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rXITEI)  STATES  CIRCriT  COURT. 
Fur  the  Sixtli  Circuiit  and  District  of  Kentuckv. 


PEPPER  V.   LABROT  <fe  (IRAHAM. 

(Fihul  ()ct()l)pr  1^:^,  ISSO. ) 
I^brol  6z  Graham  have  the  exclusive  lawful  right  to  use  their  brand : 


OLD  OSCAR  PEPPKR 
Distillery. 

KstMhlished  IStis. 

Hand -Made  Sour-Mash, 

LABHOT  ^:  (JRAHAM, 

Proprietors, 
Woodford  (-ouiUy,  Ky., 


as  the  owners  of  the  "Old  Oscar  Pepper  Distillery"  in  Woodford  county, 
Ky.,  as  desrrlldnK  the  whisky  roade  by  them  as  the  product  of  said  distil- 
lery, and  James  E.  Pepper  is  enjoined  fron»  using  a  similar  brand,  copied 
ia  the  opinion  of  the  court  herein,  as  describing  whisky  made  by  him  at 
another  distillery. 

Opinion  of  the  court  by  Mr.  Justice'  Matthews. 

This  is  a  bill  in  nqiiity,  filed  October  :ltl,  IcSSO,  the  complain- 
ant l)eing  a  citizen  of  the  State  of  New  York,  and  the  defend- 
ants citizens  of  Kentucky.  It  is  alleged  that  both  parties  are 
and  have  been  engaged  in  the  manufacture  and  sale  of  whisky. 

The  coni])lainant  claims  to  be  the  originator,  inventor  and 
owner  of  a  certain  trade-mark  and  brand  for  whisky  made  by 
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him,  consisting  of  the  words  **01d  Oscar  Pepper,"  and  also  of 
an  abbreviation  thereof  consisting  of  the  letters  **0.  0.  P." 
He  also  alleges  that  the  said  words  and  letters  were  and  are  a 
fanciful  and  arbitrary  title  and  trade-mark  and  brand,  in- 
tended to  designate  and  identify  whisky  of  his  manufacture, 
the  use  of  which  he  began  in  1874,  continued  since,  by  brand- 
ing and  marking  the  words  on  each  barrel,  and  using  the  letters 
as  an  abbreviation  in  correspondence  and  contracta  concerning 
the  article,  the  whisky  so  designated  having  acquired  that 
name  and  being  well  and  favorably  known  thereby.  He  says 
that  the  said  words  and  trade-mark  were  made  up  in  part  of 
the  family  name  of  the  complainant,  and  embodied  the  name 
of  his  father,  and  had  never-  before  been  so  used. 

He  avers  that  the  whisky  made  by  him  and  so  branded, 
marked,  and  known,  was  very  carefully  manufactured,  and  of 
excellent  quality,  and  of  great  reputation  in  the  market,  com- 
manding a  ready  sale  at  profitable  prices,  and  was  identified 
by  said  trade-mark  as  the  complainant's  make,  whereby  the 
said  trade-mark  has  beconu^  of  great  value  to  him.  He  alleges 
that  the  trade-mark,  '*01d  Oscar  Pepper,"  was  used  by  him  by 
burning  the  same  upon  and  into  the  heads  of  barrels  contain- 
ing whisky  made  by  him,  in  a  form  set  out  as  an  exhibit  to 
the  bill.     A  copy  is  here  set  out  as  follows: 


OLD  OSCAR  PEPPER 

DISTILLERY. 

Handiuade  Soiir-Mftsli, 

JAS.  E.  PEPPER, 

Proprietor, 

Woodford  County,  Ky. 


The  same  device  on  a  smaller  scale  was  printed  upon  the 
letter-heads,  bill-heads  and  business  cards  used  by  him  in  the 
correspondence  and  other  business  concerning  his  whisky;  and 
was  also  attached  to  and  pasted  upon  all  small  packages  and 
samples  of  the  whisky  made  by  him,  and  was  used  to  identify, 
and  was  universally  recognized  as  identifying,  the  whisky  made 
by  him. 

On  November  13.  1877,  the  complainant  procured  a  certifi- 
cate of  the  registration  of  said  trade-mark  under  the  laws  of 
the  United  Staten. 
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The  bill  charges  that  the  defeiidaDts  have  sought  to  appro- 
priate the  complainaDt'a  trade-mark  to  their  own  use,  and  are 
using  upon  barrels  of  whisky  made  by  them  a  similar  device, 
.a  copy  of  which  is  exhibited.     It  is  as  follows: 


OLD  OSCAR  PEPPER 

DistlUery, 

Establicbed  18.38. 

Hand  made  Sour  Mash, 

LABROT  &  GRAHAM, 

Proprietors. 

Woodford  County,  Ky. 


It  is  alleged  that  this  is  done  by  the  defendants  with  the 
■wrongful  and  fraudulent  design  to  procure  the  custom  and 
trade  of  persons  who  are,  or  have  been,  in  the  habit  of  buying, 
vending  or  using  the  genuine  whisky  made  by  the  corpplain- 
.ant,  and  of  illegally  and  fraudulently  promoting  the  introduc- 
tion and  sale  of  the  defendant's  own  whisky  under  the  cover 
-and  reputation  of  the  complainant's  trade-mark,  and  of  in- 
ducing unsuspecting  persons  to  purchase  the  whiskies  of  de- 
fendants as  and  for  the  genuine  '*01d  Oscar  Pepper"  whisky 
manufactui'ed  by  the  complainant.  It  is  charged  also  that, 
with  like  intent,  the  defendants  are  using  the  same  device  and 
trade-mark  upon  their  letter  heads  and  business  cards  and 
•other  papers  and  advertisements,  and  upon  packages  contain- 
ing their  whisky. 

It  is  also  charged  that  this  conduct  of  the  defendants  is  in- 
jurious to  the  complainant  in  the  sale  of  his  whisky  and  in  the 
profits  thereof,  and  that  by  reason  of  the  inferior  quality  of 
the  whisky  sold  by  defendants  under  such  trade-mark  the 
reputation  of  the  complainant's  whisky  is  greatly  prejudiced 
and  injured  in  the  markets  of  the  country,  and  a  fraud  and 
deception  practiced  upon  the  public,  many  of  whom  are  in- 
duced to  purchase  the  defendants'  whisky  believing  it  to  be 
the  manufacture  of  the  complainant. 

The  bill  accordingly  prays  for  an  injunction  and  an  account. 

The  defendants  filed  an  answer,  in  which  they  admit  that 
they  have  been,  and  are,  engaged  in  manufacturing  and  selling 
whisky,  their  distillery  being  in  Woodford  county,  Kentucky, 
^nd  long  known  and  designated  as  the  '*01d  Oscar  Pepper  Dis- 
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tillorv. "  Thfiv  deny  that  the  coniiilainant  is  the  originator 
or  owner  of  the  trade-mark  or  brand  for  whisky  made  by  him, 
as  ohiimed,  and  d(Miy  that  the  words  "Old  Osear  Pepper, "  or 
the  abbreviation  of  them  by  the  letters  "0.  O.  P.,"  have  ever 
been  used  as  an  arijitrary  or  fanciful  title  or  trade-mark  for 
whisky,  or  that  thf^y  were  ever  so  used  by  the  complainant, 
and  allege  that  they  were  never  used  by  him  except  in  connec- 
tion with  the  wnrd  "distillery,"  and  then  only  for  the  purpose 
of  showing  that  the  whisky,  in  reference  to  which  they  were  so 
used,  was  manufactured  at,  and  was  the  product  of,  the  Old 
Oscar  Pep])er  Distillery.  The  defendants  claim  that  the  use 
of  the  same  by  the  complainant  as  a  brand  for  his  whisky, 
manufactured  elsewhere,  would  Ije  a  fraud  on  the  pul)lic  as 
well  as  on  the  defendants. 

They  say  that  stn-eral  years  since  the  complainant  became 
the  owner  of  thirty-three  a(!res  of  land  in  Woodford  county, 
Kentucky,  known  as  the  land  used  hy  Oscar  Pepper  for  distil- 
lery purposfjs,  upon  which  tlieiewas  a  distillery  and  machinery, 
warehouse  and  other  im])roveuuMits;  that  said  distillery  during 
the  lifetime  of  Os(!ar  Pepper,  the  father  of  th(rcom])lainant, 
becamt}. famous  because  of  the  superior  (piality  of  the  whisky 
there  produced,  which  was  attributed  by  dealersjin  whisk\'  to' 
the  peculiar  character  and  properties  of  the  water  used  in  the 
process  uf  distillation;  that  in  1S74  the  complainant,  in  com- 
pany with  one  E.  II.  Taylor,  Jr.,  with  whom  he  was  associated 
in  i)usiness,  o])erated  said  distillery  and  fornjally  named  it  the 
"Old  Oscar  Pepper  Distillery, "  and  procured  a  lar»^e  number 
of  iron  sic;ns  to  be  made  and  distributcnl  throuj^hout  the  coun- 
try containing  a  correct  drawing  of  the  distillery  and  ware- 
house buildings,  and  an  accurate  view  of  the  old  Oscar  Pepper 
h(»mf^stead  or  dwelling,  which  drawing  and  view  they  sur- 
rounded with  the  words,  in  a  circular  form,  above  the  same, 
"Old  Oscar  Pejiper  Distillery,''  and  below,  in  a  straight  line, 
*' Woodford  Co.,  Kentucky,"  and  thus,  as  is  claimed,  fixed  and 
determined  the  name  of  said  distillery. 

They  also  procured  an  ir<ni  brand  to  be  made,- and  with  it 
burned  into  the  head";  of  each  barrel  of  whisky[manufactured 
in  said  distillery  the  words: 
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OLD  0<?CAR  PEPPER 

Distillery. 

Handmade  Sour- Mash. 

.IAS    E.  PEPPER, 

Proprietor, 

Woodford  County,  Ky. 

* ♦ 

for  tlie  purpose,  as  is  nlleged,   of  identifying  it  as  the  product 

of  the  Old  Osciir  Pe|)i)er  Distilleiy.     It  is  uIho  alleged  tbat  the 

complainant  advertined   hid  husines.s  in  a  cin'ular,  as  follows: 

"Having  put  in  the  most  thorough  running  order  the  old  distillery  prem- 
ises of  my  father,  the  late  Oscar  Pepper  (now  owned  by  me),  I  offer  to  the 
flrst-nlass  ti*ade  of  this  country  a  hand-made,  sour-mash,  pure  copper  whisky 
of  pi^rfect  excellence.  The  celebrity  attained  by  the  whisky  mtxde  by  my 
father  was  asGribal)le  to  the  excellent  water  used  (a  very  superior  spring), 
and  the  grain  grown  on  the  farm  adjoining  by  himself,  and  to  the  process 
observed  by  James  ('row.  and  after  hie  death  by  Wm.  F.  Mitchell,  his  dis- 
tiller. I  am  now  running  the  distillery  with  the  «ime  distiller,  the  same 
water,  the  same  formulas,  and  grain  grown  upon  the  same  farm." 

He  also  circulated  a  fjiuiilar  certificate  from  his  distiller, 
Mitchell,  who  said: 

*'I  am  employed  by  James  K.  Pepper  as  distiller,  and  the  whisky  I  now 
make  is  from  the  same  formulas  the  celebrated  Crow  whisky,  manufactured 
by  James  Crow  and  myself  for  his  father  (the  late  Oscar  Pepper),  at  the 
same  place,  and  is  of  the  tfame  excellence,  being  identical  in  quality.  I  use 
the  same  water,  the  same  grain,  the  same  still." 

It  is  alst)  alleged  that  the  complainant,  in  March,  1877,  was 
d(M_'lared  a  hankrui)t,  and  that,  among  other  assets,  the  tract 
of  land  and  the  distiller}'  thereon,  with  all  the  api)urtenan('es 
and  fixtures,  were  sold  by  the  assignee,  and  by  mesne  convey- 
ances became  vested  in  the  defendants,  who  have  since  operated 
the  same  by  the  manufacture  of  whisky;  and  that  the  com- 
plainant in  the  meantime  has  been,  and  is  now,  operating  a 
distillery  in  Fnyette  county,  Kentucky,  as  the  sole  place  of  the 
manufacture  of  his  whisky,  and  that,  conscKpiently,  he  can  not 
use  the  lirand  formerly  used  by  him  while  operating  the  Old 
Oscar  Pepper  Distillery  without  making  a  fals(>  and  fraudulent 
representation  as  to  the  place  of  manufacture. 

The  defendants  admit  that  since  they  have  owned  and  op- 
erated the  Old  Oscar  Pepper  Distillery  they  have  used  the 
brand  set  out  in  the  pleadings,  but  merely  for  the  purpose  of 
identifying  their  whisky  as  the  product  of  that  distillery,  as 
rfollowa: 
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OLD  OSCAR  PEPPER 

Distillery, 

Established  1888. 

Hftiid-made  Sour- Mash. 

LABROT  &  GRAHAM. 

Proprietors, 

Woodford  County,  Ky. 


They  claim  the  right  so  to  do  by  virtue  of  their  ownership- 
of  the  distillery,  of  which  they  say  that  is  the  proper  rmme. 

On  November  28,  1880,  the  defendants  also  filed  their  cross 

bill,  setting  up  in  substance  the  same  facts,  and  claiming  that 

they  are  entitled  to  the  exclusive  use  as  a  trade-mark  of  the- 

.  brand  described  in  the  pleadings  as  used  by  them,  and  praying 

to  be  protected  therein  by  a  perpetual  injunction. 

To  this  cross  bill  the  complainant  filed  his  answer,  insisting 
upon  his  claim  to  the  injunction  and  riejht  to  the  exclusive  use- 
of  the  trade-mark  *'01d  Oscar  Pepper,"  and  the  abbreviation 
**0.  O.  P.,"  as  applied  to  whisky.  He  alleges  that  his  father 
during  his  lifetime,  Oscar  Pepper,  operated  a  distillery  on  the 
premises  mentioned,  and  manufactured  an  article  which  be- 
came well  and  favorably  known  to  the  trade  as  *'Crow,"  or 
/*01d  Crow"  whisky,  from  the  name  of  the  distiller,  and  that, 
in  consequence,  the  distillery  became  known  as  the  Old  Crow 
Distillery;  that  after  his  father's  death  the  distillery  tract 
having  come  into  his  possession,  he  leased  it  to  W.  A.  Gaines 
&  Co.,  whi)  continued  the  manufacture  of  whisky  under  the 
same  trade  name  and  mark  of  Crow  or  Old  Crow;  but  that 
afterward  the  complainant,  having  gone  into  the  business  him- 
self, built  on  the  same  site  an  entirely  new  distillery  and 
manufactured  whisky  which  he  called  by  the  name  of  Old 
Oscar  Pepper,  and  so  marked  and  branded  the  packages,  and 
thereby  originated  and  adopted  it  as  his  trade-mark  to  identify 
and  distinguish  the  whisky  made  by  him,  and  it  became  welli 
and  favorably  known  as  such. 

He   says  that  in   the   manufacture  of   his  whisky  he   used 
neither  the  same  distillery  building   at   which    the   **Crow" 
whisky  was  made,  nor  the  identical  spring  of  water  which  bad 
been   used  in  connection  with  it,  but  another  spring  in   the- 
same  vicinity  of  the  same  quality,  all  the  springs  of  water  in. 
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the  same  geological  formation  throughout  the  counties  of 
Woodford,  Fayette,  Bourbon,  Harrison  and  the  blue  grass  sec- 
tion of  Kentucky  being  substantially  alike  in  quality,  and  the 
whisky  made  from  one  is  indistinguishable  from  thqt  made 
with  equal  care  and  skill  by  the  same  process  at  any  otiier. 

And  the  complainant  insists  that  the  name  **01d  Oscar 
Pepper"  was  never  applied  to  the  distilling  premises  until 
after  he  had  adopted  it  as  the  name  of  whisky  made  by  him, 
and  then  only  as  indicating  the  place  where  he  made  his  **01d 
Oscar  Pepper"  whisky,  and  that  it  was  not  the  name  of  the 
distillery  which  was  applied  to  designate  the  whisky  made 
then,  but  the  name  of  the  whisky  which  was  applied  to  desig- 
nate the  distillery  at  which  it  was  made,  so  far  as  it  was  ever 
known  or  called.  He  charges  that  the  use  by  the  defendants 
of  the  words  **01d  Oscar  Pepper  Distillery,"  as  de8crij)tive  of 
the  locality,  is  a  subterfuge  and  evasion,  their  real  intent  being 
to  use  the  words  as  describing  their  make  of  whisky,  and 
thereby  wrongfully  to  use  complainant's  trade-mark  and  rate 
his  trade. 

General  replications  perfect  the  issues  arising,  both  on  the 
original  and  cross  bill,  and  the  cause  has  been  submitted  on 
final  hearing  upon  the  pleadings  and  proofs. 

It  is  manifest  that  the  controversy  between  the  parties  in 
the  first  instance  is  one  of  fact. 

The  contention  of  the  complainant  iS  that  the  words  *'01d 
Oscar  Pepper,"  and  the  abbreviation  of  them,  '*0.  O.  P.," 
constitute  a  brand  or  mark  originally  adopted  by  him  to 
designate  whisky  made  by  him,  without  reference  to  the  place 
of  manufacture,  and  that  by  use  and  recognition  it  has  become 
associated  in  the  minds  of  dealers  and  the  public  with  the 
article  made  by  him,  so  as  to  constitute  its  name  in  the  trade, 
whereby  to  distinguish  it  from  a  similar  article  made  by  any 
and  all  others. 

On  the  other  hand,  the  defendants  claimed  that  the  words 
in  question  were  originally  used,  and  their  use  subsequently 
continued,  merely  to  designate  the  fact  that  the  whisky  con- 
tained in  the  packages  so  marked,  or  spoken  of  in  advertise- 
ments, circulars,  signs,  etc.,  on  which  the  mark  was  burned  or 
printed,  was   made  at  the  distillery  so  designated,   and   that 
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that  was  done  because  the  distillery,  or  its  predecessor  on  the 
same  sitp,  had  acquired  a  reputation  in  connection  with  the 
manufacture  of  whisky  which  was  sufficient  to  recommend 
any  articJe  made  at  the  same  place. 

Undoubtedly  the  inference  from  the  plain  meaning  of  the 
words  themselves  supports  strongly  the  claim  on  the  part  of 
the  defendants. 

The  complainant's  brand  or  make,  as  claimed  and  used  by 
him,  is  **01d  Oscar  Pepper  Distillery,  Woodford  county,  Ky., 
James  E.  Pepper,  Proprietor."  The  words ''hand-made  sour- 
mash"  describe  the  quality  of  the?  whisky;  and  as  to  the  rest 
the  plain  and  unequivocal  meaning  is  that  it  is  the  product  of 
the  **01d  Oscar  Pepper  DistiJlery, "  of  which  James  E.  Pepper 
is  i)roprietor. 

The  ctmiplainant  in  his  testimony  endeavors  to  explain  his 
use  of  the  word  ^'distillery"  in  this  connection  so  as  to  make 
its  use  consistent  with  his  claim  that  the  words  *'01d  Oscar 
Pepper"  were  intended  to  denominate  the  whisky,  and  not  the 
distillery.  He  says:  '*In  fjranding  the  ends  of  my  Ijarrels  I 
put  the  word  'distillery'  to  show  that  the  'Old  Oscar  Pepper' 
whisky  was  a  straight  whisky,  made  by  me  at  my  own  distil- 
ler3%  and  not  a  compounded  whisky,  and  the  use  of  the  word 
'distillery'  on  the  head  of  the  barrels  following  the  trade-mark 
indicates  a  straight  whisky  as  distinguished  from  a  compounded 
whisky." 

But  this  explanation  does  not  seem  sufficient.  The  use  (jf 
the  word  "distillery"  does  indeed  seem  to  advertise  the  fact 
that  the  whisky  is  distilled  and  not  rectified,  but  it  does  so  by 
designating  the  spirits  contained  in  the  package  as  the  product, 
not  merely  of  a  distillery,  but  of  the  particular  distillery 
known  as  the  "Old  Oscar  Pepper  Distillery,"  of  which  James 
E.  Pepper  is  proprietor. 

It  is  true  that  Beecher,  one  of  the  firm  of  Ives,  Beecher  <fe 
Co.,  the  merchants  who  sold  the  complainant's  whisky  in  Xew 
York,  testified  that  the  whisky  acquired  its  reputation  under 
the  name  of  "Old  Oscar  Pepper,"  or  "0.  0.  P."  whisky,  and 
was  known  by  that  name,  and  inquired  after  and  bought  and 
sold  by   that  designation.     He  says:    "My  firm    buy   whisk}' 
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under  the  name 'Old  Oscar  Peppor. '"  But  he  iiiimodiately 
explains  that  '*we  buy  as  'Old  Oscar  Pepper'  whisky,  to  he 
made  at  the  distillery  where  James  E.  Pepper  first  made  the 
whisky  known  to  the  trade  by  that  name.  "  (Answer  to  twcMity- 
third  interrogatory.)  And  in  answer  to  the  seventli  cross  in- 
terrogatory he  says:  "At  the  time  my  firm  commtmced  dealing 
in  *01d  O^sar  Pepper'  whisky  that  name  added  to  the  reputa- 
tion and  saleability  of  the  whisky,  for  the  reason  that  that  was 
the  name  of  James  E.  Pepper's  father,  and  his  father  had 
made  good  whisky  at  that  same  distillery  for  several  years  i)re- 
vious  to  the  making  of  any  by  James  E.  Pepper." 

It  is  beyond  dis[)ute  that  Ives,  Beeeher  &  Co.  introdueed  the 
complainants'  njanufaeture  of  whisky  to  the  trade  under  the 
name  i»f  Old  Oscar  Peppjr  Whiskys  upon  the  (U'edit  of  the  old 
distillery  of  Oscar  Pepper,  and  recommended  them  as  of  su- 
perior f^xcellence  because  they  were  the  jiroduct  of  that  distil- 
lery. This  was  done  l)y  advertisements  in  circulars,  containing 
certiiicates  and  afi^davits,  one  from  James  E.  Pepper  himself, 
that  he  had  put  in  the  most  thorough  running  order  "th(»  old 
distillery  of  my  father,  the  late  Oscar  Ptjpper,  now  owned  by 
me;"  that  "the  celebrity  attained  i)y  the  whisky  made  by  my 
father  was  ascribable  to  the  excellent  water  used  (a  very  su- 
perior spring)  and  the  grain  grown  on  the  farm  adjoining  by 
himself,  and  the  process  observed  by  James  Crow,  after  hii? 
death  by  W.  F.  Mitchell,  his  distiller;"  that  "I  am  now  run- 
ning the  distillery  with  the  same  distiller,  the  same  water,  the 
same  formula,  and  grain  grown  upon  the  same  farm;  conse- 
quently my  ])roduct  being  of  same  quality  and  excellence." 

Another  certificate  and  affidavit  so  published  was  from  his 
mother,  in  which  she  stated  that  her  son,  James  E.  Pepper,  is 
the  owner  of  the  old  distillery  pro^ierty,  situated  in  the  county 
of  Woodford,  State  of  Kentucky,  formerly  owned  by  her  de- 
ceased husband,  Oscar  Pepper,  and  known  as  the  "Old  Crow" 
distillery.  "The  buildings  have  been  thoroughly  improved. 
Mr.  \V.  F.  Mitchell,  who  distilled  for  the  late  Ohcar  Pef)per, 
succeeding  James  Crow,  is  employed  by  my  son,  and  the  product 
is  of  the  highest  excellence,  and  recognized  as  fully  up  to  the 
standard  of  the  celebrated  old  product  from  the  same  stills." 
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And  the  distiller,  Mitchell,  also  certifies:  "I  use  the  same 
water,  the  same  grain  and  the  same  still." 

It  does  not  avail  the  complainant  now  to  repudiate  thege- 
representations,  or  to  insist  that  they  are  altogether  imma- 
terial. It  maj'  be  true,  as  he  now  soys,  that  in  point  of  fact 
his  distillery  was  altogether  distinct,  as  a  building  and  ma- 
chinery, from  that  so  long  operated  by  his  father,  and  that  he 
did  not  use  the  same  spring  of  water  and  the  same  still;  and 
it  may  be  equally  true  that,  so  far  as  the  intrinsic  quality  of 
the  whisky  is  concerned,  the  circumstances  referred  to  were 
altogether  unimportant,  for  the  reason  that  the  product  of 
equally  good  materials,  made  in  the  same  geological  region,  in 
the  best  manner  known  to  those  engaged  there  in  the  manu- 
facture, could  not  be  distinguished  from  the  favorite  article 
known  by  the  name  of  any  particular  distillery.  Nevertheless 
it  remains  quite  certain  from  the  proofs  in  the  case  that  the 
complainant  succeeded  in  establishing  a  market  for  his  manu- 
facture upon  the  special  belief  of  the  public  that  it  must  be 
like  that  made  by  his  father,  because  made  at  the  same  local- 
ity, and  with  all  the  advantages  that  was  thought  to  confer. 
In  other  words,  he  sought  and  obtained  for  his  own  manufac- 
ture, by  the  use  of  the  name  of  his  father's  distillery,  the 
reputation  established  by  Oscar  Pepper  for  his  own. 

Oscar  Pepper  manufactured  whisky  at  his  distillery  for  many 
years  previous  to  his  death  in  1865,  proi)ably  as  early  as  1888» 
and  the  distillery  was  known  in  the  neighborhood,  as  some 
witnesses  testify,  as  Oscar  Pepper's  distill(iry.  This,  indeed,, 
would  be  most  natural. 

Afterwards  the  whisky  distilled  there  under  the  manage- 
ment of  James  Crow  became  extensively  and  favorably  known 
as  "Old  Crow"  whisky,  and  the  distillery  acquired  the  name 
of  the  Old  Crow  Distillery,  and  that  name  was  used  after  the 
death  of  Oscar  Pepper  by  successive  lessees  of  the  establish- 
ment as  a  trade-mark  to  designate  its  production;  but  during 
that  period  the  name  of  Oscar  Pepper,  as  formerly  connected 
with  it,  appeared  in  the  brands  and  marks,  as  appears  in  those 
used  by  Gaines,  Berry  &  Co.  while  they  were  carrying  it  on. 
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They  styled  themselves  on    business  cards  **Lessees  of  Oscar 
Pepper's  Old  Crow  Distlilery." 

In  1874,  the  trade-mark  of  **01d  Crow"  having  previously 
by  Gaines  been  transferred  to  the  product  of  another  distillery 
owned  and  operated  by  him  or  his  firm,  the  complainant  came 
into  possession  of  his  own  distillery,  and  it  became  known  as 
the  Old  Oscar  Pepper  Distillery.  The  deed  directly  to  the 
complainant  of  the  distillery  premises,  made  by  a  commis- 
sioner in  pursuance  of  a  decree  for  partition,  refers  to  an  ac- 
companying plat,  in  which  the  **01d  Crow  Distillery"  is 
designated';  but  early  in  1875  an  agreement  was  made  by  the 
complainant  with  one  E.  H.  Taylor,  Jr.,  reciting  that  the 
former  was  owner  of  the  premises  upon  which  is  situated  the 
old  distillery  which  was  operated  and  run  by  the  said  Oscar 
Pepper  in  his  lifetime,  and  providing  means  for  a  thorough 
reparation  of  said  old  distillery,  and  of  operating  the  same  for 
the  purpose  of  manufacturing  copper  whisky  of  the  grade, 
character  and  description  of  that  which  was  made  by  the  said 
Oscar  Pepper  in  his  lifetime,  when  James  Crow  and  W.  F. 
Mitchell  were  his  distillers. 

The  complainant  having,  upon  his  own  petition,  been  de- 
clared a  bankrupt,  filed  the  required  schedules  of  his  assets 
and  liabilities,  in  which  he  described  the  tract  of  land  inherited 
from  his  brother  as  including  the  **01d  Oscar  Pepper  Distil- 
lery," and  as  such  it  was  known  at  the  time  the  title  became 
vested  in  the  defendants. 

The  clear  result  of  the  whole  evidence  seems,  in  our  opinion, 
to  be  that  the  complainant  adopted  the  name  of  the  **01d 
Oscar  Pepper  Distillery"  as  the  name  of  his  distillery,  in  order 
that  the  whisky  manufactured  by  him  there  might  have  the 
reputation  and  whatever  other  advantage  to  result  from  that 
association. 

That  distillery  having  now  become  the  property  of  the  de- 
fendants, b}'   purchase   from    the   complainant,    can    they    be 
denied  the  right  of  using  the  name  by  which  it  was  previously 
known  in  the  prosecution  of  the  business  of  operating  it  and 
of  describing  the  whisky  made  by  them  as  its  product? 
UJCan  the  comi^lainant  be  permitted  to  use  the  brand  or  mark 
formerly|employed  by  him  to  represent  whisky  made  by  him^ 
elsewherefas  the  actual  product  of  this  distillery? 
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Both  these  questions,  in  our  opinion,  must  l)e  anfiwered  in 
the  negative. 

The  moat  recent  statemeiit  of  the  law  api)licable  to  this  siil)- 
jecfc  hy  the  Supreme  Court  of  the  United  Stiiti^s  is  found  in 
the  case  of  the  Amoskeag  Manufacturing  Co.  v.  Trainer,  101 
U.  S.,  T)!.     In  that  case  3Ir.  Justice  Fiekl  said: 

*'The  general  doctrine  of  the  law  as  to  trade-marks,  the  sym- 
>)ols  or  fli^ns  which  may  be  used  to  d(>signat(>  products  of  a 
particular  manufacture,  and  the  ])rote(!tion  which  tlio  courts 
will  art'ord  to  those  who  originally  appropriated  them,  are  not 
controverted.  Every  one  is  at  liberty  tn  affix  to  a' product  of 
liis  own  manufacture  any  symbol  or  device  not  previously  ap- 
propriated which  will  distinguish  it  from  articles  of  the  same 
general  nature  manufactured  or  sold  by  others,  and  thus  secure 
to  }ums(?lf  the  benefits  of  increased  sale  by  reason  of  any  pecu- 
liar excellence  he  may  have  given  to  it. 

**The  symbol  or  device  thus  becomes  a  sign  to  the  public  of 
the  origin  of  the  goods  to  which  it  is  attachcnl,  and  an  assur- 
ance that  tiieyare  the  genuine  article  of  the  original  producer. 
In  this  way  it  often  proves  to  be  of  great  value  to  the  manu- 
facturer in  |)reventijig  the  substitution  and  sale  of  an  inferior 
and  different  artich;  for  his  products.  It  becomes  his  trade- 
mark, and  the  courts  will  protect  him  in  its  exclusive  use, 
either  by  th(?  imposition  of  damages  for  its  wrongful  appro- 
priation or  by  restraining  others  from  applying  it  to  their 
gjods,  and  compelling  them  to  account  for  profits  made  on  a 
sale  of  goods  marked  with  it. 

"The  limitations  upon  the  use  of  devices  as  trade-marks  are 
well  defined.  The  object  of  the  trade-mark  is  to  indicate, 
either  by  its  own  meaning  or  f)y  association,  the  origin  in 
ownershij)  of  the  article  to  which  it  is  applied.  If  it  did  not 
it  would  serve  no  useful  purpose  either  to  the  manufacture  or 
to  the  public;  it  would  afl^ord  no  protection  to  either  against 
the  sale  of  a  spuncuis  in  place  of  the  genuine  article.  This  ob- 
ject of  the  trade-mark,  and  the  consequent  limitations  upon  its 
use,  are  stated  with  great  clparness  in  the  case  of  Canal  Co.  v. 
•'Clark,    18th  Wallace,  — .'' 
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Then  the  ctuirfc  said,  speaking  throiiji;!!  Mr.  Justice  Strong, 
that  '*n'i  one'can  claim  protection  for  the  exclusive  use  of  a 
trade-mark  or  trade-name  which  \voul(i  practically  give  him  a 
monopoly  in  the  sale  of  any  goods  other  than  those  produced 
and  made  hy  himself.  If  he  could,  the  public  would  he  injured 
rather  than  jirotected,  for  competition  would  ho  destroyed. 
Nor  can  a  generic  name,  a  name  merely  descriptive  of  an  article 
of  trade,  of  its  qualities,  ingredienta  and  characteristics,  he 
employed  as  a  trade- mark,  and  the  exclusive  use  of  it  he  en- 
titl-ed  to  legal  protection." 

In  the  case  of  Canal  Co.  v.  Clark,  V)  Wall.,  5^22,  it  is  stated 
that '*the  office  of  a  trade-mark  is  to  point  out  distinctively 
the  origin  or  ownership  of  the  article  to  which  it  is  afhxed;  or, 
in  other  words,  to  give  notice  who  was  the  producer."  And 
that  there  are  some  limits  .to  the  right  of  selection  will  he 
manifest,  it  is  further  said  in  that  case,  "when  it  is  considered 
that  in  ail  cases,  when  rights  to  the  exclusive  use  of  a  trade- 
mark are  invaded,  it  is  invariably  held  that  the  essence  of  the 
wrong  consists  in  tiie  sale  of  the  goods  of  one  manufactured  cr 
branded  as  those  of  another;  and  that  it  is  only  when  this 
false  representation  is  directly  <  r  indirectly  made  that  tlie 
party  who  appeals  to  a  court  of  equity  can  have  relief.  This 
is  the  doctrine  of  all  the  authorities. 

*'And  it  is  obvious  that  the  same  reasons,."  continues  the 
opinion  in  that  case,  ** which  forbid  thf>  (exclusive  ap]>ropria- 
tion  of  generic  names  or  of  those  uKTely  descriptive  of  the 
article  manufactured,  and  which  can  be  employed  with  truth 
hy  other  manufacturers,  apply  with  equal  force  to  the  appro- 
priation of  geographical  names  designating  districts  of  country. 
Their  nature  is  such  that  they  can  not  jioint  to  the  origin 
(personal  origin)  or  ownership  of  the  articles  of  trade  to  which 
they  may  be  applied.  They  point  only  at  the  place  of  ])rodue- 
tion,  not  to  the  producer,  and  could  they  be  approf)riated  ex- 
clusively the  appropriation  would  result  in  mischievous 
monopolies." 

In  the  same  opinion  Mr.  Justice  Strong  quotes  with  aj)proval 
an  extract  from  the  opinion  in  the  case  of  the  Amoskeag  Man* 
ufacturing  Co.  v.  Spear,  2  Sanford  Sup.  Ct.,  oO<J,  as  follows: 
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*'The  owner  of  an  original  trade-mark  has  an  undoubted 
right  to  be  protected  in  the  exclusive  use  of  all  the  marks, 
forms  or  symbols  that  were  appropriated  as  designating  the 
true  origin  or  ownership  of  the  article  or  fabric  to  which  they 
are  affixed;  but  he  has  no  right  to  the  exclusive  use  of  any 
words,  letters,  figures  or  symbols  which  have  no  relation  to 
the  origin  or  ownership  of  the  goods,  but  are  only  meant  to  in- 
dicate their  names  or  quality.  He  has  no  right  to  appropriate 
a  sign  or  symbol  which,  from  the  nature  of  the  fact  it  is  used 
to  signify,  others  may  employ  with  equal  truth,  and,  therefore, 
iiave  an  equal  right  to  employ  for  the  same  purpose." 

Following  and  applying  the  principle  expressed  in  the  last 
sentence  'of  this  extract  Mr.  Justice  Strong,  in  the  opinion 
from  which  we  are  still  quoting,  says: 

"It  isonly  when  the  adoption  or  imitation  of  what  is  claimed 
to  be  a  trade-mark  amounts  to  a  false  representation,  express 
or  implied,  designed  or  incidental,  that  there  is  any  title  to 
relief  against  it.  True,  it  may  be  that  the  use  by  a  second 
IDVoducer,  in  describing  truthfully  his  product,  of  a  name  or  a 
combination  of  words  already  in  use  by  another,  may  have  the 
effect  of  causing  the  public  to  mistake  as  to  the  origin  or 
ownership  of  the  product,  but  if  it  is  just  as  true  in  its  appli- 
cation to  his  goods  as  it  is  to  those  of  another  who  first  applied 
it,  and  who,  therefore,  claims  an  exclusive  right  to  use  it, 
there  is  no  legal  or  moral  wrong  done.  Purchasers  may  be 
mistaken,  but  they  are  not  deceived  by  false  representations, 
and  equity  will  not  enjoin  against  telling  the  truth." 

Tried  by  these  principles,  it  would  seem  that  the  trade-mark 
claimed  by  the  complainant  can  not  be  sustained  as  such  a 
designation  of  whisky  manufactured  by  him,  without  reference 
to  the  place  of  its  production,  and  that  it  is  not,  therefore,  a 
lawful  trade-mark  at  all,  in  the  proper  sense  of  that  term.  It 
is  rather  the  trade  name  of  the  distillery  itself,  of  which  he 
was  at  one  time  the  proj)riotor,  but  which  is  now  the  prop- 
erty of  the  defendants.  Neither  by  its  own  meaning  nor  by 
association  does  it  indicate  the  i)orsonal  orfgin  or  ownership  of 
the  article  to  which  it  is  affixed.  It  does  not  serve  to  give  no- 
tice who  was  the  producer.      It  could   he  applied  by  him  with 
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troth  to  his  goods  only  while  he  was  the  owner  of  the  distillery 
named  and  then  only  not  to  all  whisky  of  his  manufacture, 
but  only  to  that  actually  produced  at  that  distillery.  It  can 
LOW  be  used  without  practicing  a  deception  upon  the  public 
only  by  the  defendants.  It  points  only  at  the  place  of  produc- 
tion, not  to  the  producer.  If  a  trade-mark  at  all,  in  any  law- 
ful sense,  it  is  only  in  its  use  in  connection  with  the  article 
which  it  truthfully  describes,  that  is,  whisky  which  is  actually 
manufactured  at  the  Old  Oscar  Pepper  Distillery,  in  Woodford 
county. 

In  the  case  of  Hall  v.  Barrows,  4  DeGex,  Jones  &  Smith, 
157,  there  was  a  trade-mark,  altogether  distinct  from  the  name 
of  the  works,  being  the  initials  of  the  names  of  two  of  the  orig- 
inal firms  which  owned  the  works  stamped  upon  the  iron  pro- 
duced at  the  works.  The  question  was  whether,  in  a  sale  of 
the  works  and  business  to  a  surviving  partner  the  trade-marks 
should  be  valued  as  property  in  the  sale.  The  lord  chancellor, 
Westbury,  said:  '*There  is  nothing  in  the  answer  or  evidence  to 
show  that  the  iron  marked  with  these  initials  has,  or  ever  had, 
a  reputation  in  the  market,  because  it  was  believed  to  be  the 
actual  manufacture  of  one  of  the  two  original  firms.  Now  if 
I  adopted  the  distinction  drawn  by  the  master  of  the  rolls, 
between  local  and  personal  trade-marks,  I  should  be  more  in- 
clined to  treat  this  mark  as  incident  to  the  possession  of  the 
Bloomfield  Ironworks,  for  it  has  been  used  by  successive 
owners  of  such  works,  and  seems  to  have  been  used  by  the  last 
partnership  in  no  other  right.  In  this  respect  the  case  re- 
sembles that  of  Motley  v.  Downman,  8  Myl.  &  Or.,  1. 

"But  it  is  unnecessary  to  pursue  this  further,  for  I  am  of 
the  opinion  that  these  initial  letters  surrounded  by  crown  have 
become,  and  are,  a  trade-mark,  properly  so  called,  that  is,  a 
brand  which  has  reputation  and  currency  in  the  market  as  a 
well-known  sign  of  quality,  and  that  as  such  is  a  vahialjle 
property  of  the  partnership  as  an  addition  to  the  Bloomfield 
work?,  and  may  be  properly  sold  with  the  works,  and,  there- 
fore, properly  included  as  a  distinct  subject  of  value  in  the 
Tahiation  to  the  surviving  partner. 
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''It  must  l)P  recr)llL'cte(l  that  the  question  before  me  is  sim- 
ply whether  the  ri^ht  to  use  the  trade-ninrk  can  be  sold  along 
with  the  businei-'rt  and  ironworks,  so  as  to  deprive  the  surviving 
partner  of  any  rislit  to  use  the  mark  in  case  he  should  set  up 
a  similar  bujjiness.  Nothing  that  I  have  said  is  intended  to 
lead  to  th(>  conclusion  that  the  business  and  ironworks  might 
be  put  up  for  sale  by  the  court  in  one  lot,  and  that  the  right 
to  use  the  trade-mark  might  l)e  put  up  as  a  separate  lot,  and 
that  one  lot  might  be  sold  and  transferred  to  one  person  and 
the  other  lot  sold  and  transferred  to  another,  the  case  requiring 
only  that  I  should  decide  that  the  exclusive  right  to  this  trade- 
mark bel(;ngs  to  the  partnership  as  i)art  of  its  property,  and 
might  be  sold  with  the  businc^ss  and  works  and  as  a  valuable 
right,  and  if  it  might  be  so  sold  it  must  be  included  in  the 
valuation  to  the  surviving  partner." 

It  will  be  observed  with  what  pains  the  lord  chancellor 
guards  against  the  conclusion  that  even  in  such  a  case  the  title 
to  the  trade-mark  could  lie  separated  from  that  of  the  estab- 
lishment, upon  the  product  of  which  it  had  always  been  sold, 
were  vvhcMi  tiie  trade-mark  was  not  the  mere  name  of  the  place 
of  manufacture,  but  a  trade-mark  proper,  denoting  the  per- 
sonal origin  of  tiie  manufactured  article. 

The  case  of  Kidd  v.  Johnson,  1(K)  U.  S.  Rep.,  G17,  is  to  the 
like  ellect.  The;  trade-mark  in  that  cast! — "H.  N.  Pike's  Mag- 
nolia Whisky,  Cincinnati,  (). '" — was  a  trade-mark  j)roper;  that 
is,  indicated  the  personal  (»rigin  of  the  manufacture,  and  was 
not  thn  mere  name  of  the  place  of  manufacture.  Pike  sold 
his  establishment  to  be  carri^'d  on  for  tlie  same  business  by  his 
successors,  and  with  it  the  right  to  use  his  brands.  The  court 
said,  in  deciding  the  case  (page  ()20):  "As  to  the  right  of  Pike 
to  dispose  of  his  trade.-nuirk  in  connection  with  the  establish- 
ment where  the  liquor  was  manufactured  we  do  not  think 
there  can  be  any  reasonable  doui)t.  It  is  true  the  primary 
object  of  a  trade-mark  is  to  indicate  l)yits  meaning  or  associa- 
tion the  origin  of  the  article  ttMvhich  it  is  affixed.  As  distinct 
proi)erty,  separate  from  th(^  article  created  by  the  original  pro- 
ducer or  manufacturer,  it  may  not  be  the  subject  of  sale.  But 
when  the  trade-mark  is  affixed  to  articles  manufactured  at  a 
particular  establishment  and  acquires  a  special  reputation  ia. 
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connection  with  the  place  of  manufacture,  and  that  establish- 
ment is  transferred,  either  by  contract  or  operation  of  law,  to 
others,  the  right  to  the  uso  of  the  trade-mark  may  i)e  lawfully 
transferred  with  it.  Its  subpequent  use  by  the  person  to  whom 
the  establishment  is  transferred  is  considered  as  only  indi- 
cating that  the  goods  to  which  it  ib  affixed  are  manufactured, 
at  the  same  place,  and  are  of  the  same  character  as  those  to 
which  the  mark  was  attached  by  its  original  designer.  Such 
is  the  purport  of  the  language  of  Lord  Cranworth  in  the  case 
of  Leather  Cloth  Co.  v.  American  Leather  Cloth  Co.,  11  Jur. 
N.  S.,  518;  Ainsworth  v.  Walmesley,  44  L.  J.,  855;  Hall  v.. 
Barrows,  10  Jur.  N.  S.,  85." 

The    observations  of  Lord  Cranworth  in  the  leather  cloth 
case,  referred  to  in  this  citation,  are  as  follows: 

'But  I  further  think  that  the  right  to  a  trade-mark  may  ii> 
general,  treating  it  as  property  or  as  an  accessory  of  property, 
be  sold  and  transferred  upon  a  sale  and  transfer  of  the  manu- 
factory of  the  goods  on  which  the  mark  has  been  used  to  be* 
affixed,  and  may  l^e  lawfully  used  by  the  purchaser.  Diffi- 
culties, however,  may  arise  where  the  trade-mark  consists 
merely  of  the  name  of  the  manufacturer.  When  he  dies 
those  who  succeed  him,  grandchildren  or  married  daughters, 
for  instance,  though  they  may  not  bear  the  same  name,  yet 
ordinarily  continue  to  use  the  original  name  as  a  trade-mark, 
and  they  would  be  protected  against  any  infringement  of  the 
exclusive  right  to  that  mark.  They  would  be  so  protected  be- 
cause, according  to  the  usages  of  trade,  they  would  be  under- 
stood as  meaning  no  more  by  the  use  of  their  grandfather's  or 
father's  name  than  that  they  were  carrying  on  the  manufac- 
ture formerly  carried  on  by  him.  Nor  would  the  case  be  neces- 
sarily different  if,  instead  of  passing  into  other  hands  by 
devolution  of  law,  the  manufactory  were  sold  and  assigned  to 
a  purchaser.  The  question  in  every  such  case  must  be  whether 
the  purchaser,  in  continuing  the  use  of  the  original  trade-mark, 
would,  according  to  the  ordinary  usages  of  trade,  be  understood 
as  saying  more  than  that  he  was  carrying  on  the  same  business 
as  had  been  formerly  carried  on  by  the  person  whose  name 
constituted  the  trade-mark.  In  such  a  case,  I  see  nothing  to 
September,  1881—2 
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make  it  improper  for  the  purchaser  to  use  the  old  trade-mark, 
'    as  the  mark  would  in  such  a  case  indicate  only  that  the  goods 
so  marked  were  made  at  the  manufactory  which  be  had  pur- 
chased.'' 

In  the  foregoing  cases  the  trade-mark  consisted  either  in 
some  arbitrary  and  fanciful  name  given  to  the  product,  or  in 
the  name  or  initials  of  the  original  producer,  and  it  was  held, 
even  in  respect  to  them,  that  the  exclusive  right  to  continue 
their  use  might  pass  to  a  purchaser  of  the  place  of  production, 
carrying  on  the  business  of  producing  the  same  article.  It  is 
a  fair  inference  from  these  authorities,  that  where,  as  in  the 
present  case,  the  trade-mark  consists  merely  in  the  name  of 
the  establishment  itself  where  the  manufacture  is  carried  on, 
and  becomes  attached  to  the  manufactured  article  only  as  the 
product  of  that  particular  establishment,  a  sale  of  the  estab- 
lishment will  carry  with  it  to  the  purchaser  the  exclusive  right 
to  use  the  name  it  had  previously  acquired  in  connection  with 
his  own  manufacture  at  the  same  place  of  a  similar  article  by 
operation  of  law.  For  that  proposition  the  case  of  the  Con- 
gress Spring,  Cox's  American  Trade-mark  Cases,  599,  is  a  direct 
authority.  The  Court  of  Appeals,  per  Folger,  J.  (page  680), 
said:  '*The  plaintiffs  purchased  of  the  former  proprietor  the 
Spring.  They  took  the  whole  property  in  it.  They  thus  ob- 
tained that  which  was  the  prime  value  of  it,  the  exclusive 
right  to  preserve  its  waters  in  bottles  as  an  article  of  merchau- 
dise,  and  the  exclusive  right  to  sell  it  when  bottled.  Thus 
they  acquired  the  business  of  their  predecessors,  for  the  plain- 
tiffs owning  the  spring  no  one  else  could  carry  on  the  business. 
And  under  the  rules  above  stated  th^y  acquired  by  assignment 
or  operation  of  law  the  right  to  the  trade-mark  before  that  in 
use  to  designate  the  article  upon  which  this  business  was  car- 
ried on." 

It  is  true,  as  observed  by  counsel  in  argument,  that,  in  that 
•case,  the  article  of  merchandise  was  a  natural,  and  not,  as  in 
the  present,  an  artificial  production.  The  circumstance  was 
observed  upon  in  the  argument  of  that  case  as  a  reason  for  re- 
fusing the  protection  claimed  for  the  trade-mark  by  the  pur- 
chaser. The  court  said  in  reiily  (page  Oi^o):  *'It  is  true  that 
in  most  of  the  cases  which  have  been  the  occasion  of  the  rules 
Jaid  down  on  this  sui)j(?ct,  the  article  in  question  has»l)een  arti- 
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"ficial.  But  it  will  be  difficult  to  show  a  reason  for  any  of  these 
rules  which'does  not  apply  to  the  proprietorship  of  an  unique 
product  of  nature  as  well  as  to  that  of  an  unique  product  of 
art." 

The  following  cases  are  cited  without  comment  as  sustaining 
the  same  proposition:  G.  &  H.  Man.  Co.  v.  Hall,  61  New  York, 
229;  Carmichael  v.  Lattimer,  11  Rhode  Island,  407,  and  Booth 
V.  Jarrett,  52  How.  Pr.  Rep.,  109. 

The  cases  cited  and  relied  upon  by  counsel  for  complainant 
do  not  seem  to  us  to  affect  the  question  in  the  view  which  we 
have  taken  of  the  facts.  The  only  one  upon  which  we  think  it 
important  to  submit  a  comment  is  that  of  Wiiherspoon  v. 
Currie,  L.  R.,  5  Eng.  and  Jr.,  Ap.,  521,  and  that  only  because 
it  seems  to  be  urged  as  inconsistent  with  the  view  we  have  been 
compelled  to  adopt.  In  that  case  the  controversy  turned  upon 
the  exclusive  right  to  the  word  **Glenfield"  as  applied  to 
starch,  originally  made  at  a  village  of  that  name,  the  manu- 
facture of  which  was  subsequently  removed  to  another  place, 
as  against  the  defendant  subsequently  manufacturing  at  the 
original  place,  Glenfield,  and  claiming  on  that  account  the 
right  to  use  the  name  in  connection  with  the  starch  made  by 
him.  Lord  VVestbury  stated  the  point  on  w^hich  the  final  de- 
cision in  favor  of  the  complainant  was  rested  with  clearness. 
He  said:  **I  take  it  to  be  clear  from  the  evidence  that  long 
antecedently]  to  the  operations  of  the  respondent  the  word 
'Glenfield'  had  acquired  a  secondary  signification  or  meaning 
in  conuectionjwith  a  particular  manufacture — in  short,  it  had 
become  the  trade  denomination  of  the  starch  made  by  the  ap- 
pellant. It  was  wholly  taken  out  of  its  ordinary  meaning, 
and  in  connection  with  starch  had  acquired  that  peculiar  sec- 
ondary signification  to  which  I  havy  referred.  The  word 
*Glenfield,'  therefore,  as  a  denomination  of  starch,  had  become 
the  property  of  the  appellants.  It  was  their  right  and  title  in 
connection  with  the  starch." 

We  do  not  find  in  the  present  case  any  state  of  facts  corre- 
sponding with|this.  The  words  '*01d  Oscar  Pep])er  Distillery" 
never  lost  their  primary  signification  and  never  acquired  any 
secondary|meaning.     And,  as  applied  to  the  whisky  made  l)y 
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the  coniplainiint,   tin*   words  "Old   Oscar  Popper"  and   their 
aljljreviation    **0.    0.    P."    nevur   came    to    mean    more    than 
whisky  that  had  been  made  at  that  particular  distillery.     They 
did  not  fjecome  a  denomination  of  whisky,  as  the  manufacture- 
of  the  complainant  or  of  any  person,  but  characterized  it  only 
as  entitled   to  public  favor  by  reason  of  the  reputation  of  the 
particular  distillery  at  which  it  purported  to  have  been  made. 
For  these  reasons  we  are  of  opinion  that  the  equity  of  the 
case,  both  upon  the  original  and  cross  bills,  is  with  the  defend— 
ants.     A  decree  may  be  entered  accordingly. 


UNITED  STATES  SUPREME  COURT. 
(No.  192— October  Term,  1880.) 


BARNEY,  &c.  V.  LATHAM,  &c. 

1.  The  entire  suit  is  removed  from  the  State  to  the  V.  8.  Ctrcuit  Court 
under  the  second  clause  of  the  second  section  of  the  act  of  March  3,  1876^ 
to-wit : 

**When  in  any  suit  mentioned  in  this  section  there  shall  be  a  controversy, 
which  is  wholly  between  citizens  of  diflferent  States  and  which  can  be  fully 
determined  as  between  them,  then  either  one  or  more  of  the  plaintiflfs  or 
defendants,  actually  interested  In  such  controversy,  may  remove  said  suit  to 
the  circuit  court  of  the  United  States  for  the  proper  district." 

2.  The  entire  suit  is  removed  under  said  section  when  one  or  more  of  the 
parties  actually  interested  in  a  separable  controversy  flies  the  proper  petition 
and  bond  for  removal. 

3.  The  right  to  remove  the  entire  suit  Is  not  affected  by  the  fact  that  a  de- 
fendant, who  is  a  citizen  of  the  same  State  with  one  of  the  plaintlfis,  may 
be  a  proper,  but  is  not  an  indispensable,  party  to  such  separable  controversy 
between  the  citizens  of  different  States. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 

District  of  Minnesota. 

Opinion  of  the  court  by  Mr.  Justice  Harlan. 

This  case  involves  the  construction  of  the  second  clause  of 
the  second  section  of  the  act  of  March  3,  1875,  chapter  187,  de- 
termining the  jurisdiction  of  the  circuit  court  of  the  United 
States,  and  regulating  the  removal  of  causes  from  the  State- 
courts. 
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It  was  conimenced  by  a  complaint  filed  in  one  of  the  courts 
of  the  State  of  Minnesota.  The  plaintiffs  are  William  H. 
Latham  and  Edward  P.  Latham,  citizens,  respectively,  of 
Minnesota  and  Indiana.  The  defendants  are  Ashbel  H.  Bar- 
ney, Jesse  Hoyt,  Alfred  M.  Hoyt,  Samnel  N.  Hoyt,  Wm.  G. 
Fargo,  X.  C.  Barney,  Charles  Barney,  citizens  of  New  York; 
Angus  Smith,  a  citizen* of  Wisconsin;  Benjaman  P.  Cheney,  a 
citizen  of  Massachusetts;  and  the  Winona  and  St.  Peter  Land 
<'o.,  a  corporation  organized  under  the  laws  of  Minnesofn. 

The  complaint  is  very  lengthy  in  its  statement  of  the  grounds 
upon  which  the  suit  proceeds,  but  the  facts,  so  far  as  it  is 
necessary  to  state  tiiem,  are  the^e: 

The  Territory  and  State  of  Minnesota  received,  under  vari- 
ous acts  of  Congress,  lands  to  aid  in  the  conptruction  of  rail- 
roads within  its  limits.  (Act  of  March  8,  1857,  11  Stat.,  10i>: 
act  of  March  8,  1S()p^),  18  Stat.,  oi'O;  act  of  July  18,  1H()0,  14 
Stat.,  97.)  The  benefit  of  the  grants  frop?  the  government 
was  transferred  by  the  State  to  the  Winona  and  St.  Peter  Rail- 
road Co.,  a  corporation  created  under  its  own  laws,  with  au- 
thority to  construct  a  road  from  Winona  westerly  b}'  wa}'  of 
St.  Peter  in  that  State. 

Prior  to  October  81,  1807,  the  individual  defendants  already 
named  (except  N.  C.  Barney  and  Charles  T.  Barney),  together 
with  Charles  F.  Latham  and  JJ)anforth  N.  Barney  (fjoth  of 
whom  died  before  the  commencement  of  this  suit)  had,  under 
contract  between  them  and  that  company,  constructed  one 
hundred  and  five  miles  of  the  proposed  road,  whereby  the  latter 
became  entitled  to  several  hundred  thousand  acres  of  the  lands 
granted  by  congress  to  the  State.  On  the  day  last  named 
those  persons  entered  into  a  written  contract  with  the  com- 
pany, whereby  the  latter,  among  other  things,  agreed,  in  con- 
sideration of  its  indebtedness  to  the  former,  to  sell  and  convey 
to  them  such  lands  as  it  should  receive  from  the  State  by  rea- 
son of  the  conwtruction  of  the  one  hundred  and  five  miles  of 
road,  excepting  so  much  thereof  as  was  necessary  for  tracks, 
right  of  way,  depot  grounds,  and  other  purposes  incidental  to 
the  operation  of  the  railroad.     Of  the  moneys  advanced  and 
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used  in  construction  Charles  F.  Latham  contributed  one- 
thirty-seventh,  and  to  that  extent,  it  is  claimed,  he  was  en- 
titled in  equity  to  an  undivided  one  thirt3^-seventh  of  the 
lands  earned.  The  company,  prior  to  October,  1870,  received 
from  the  State  conveyances  of  lands  to  the  extent  of  864,154 
acres,  which  quantity  was  increased  to  017,510  acres  by  a  deed 
from  the  State,  of  date  February  20,  1872;  and  on  May  30, 
1874,  it  received  a  further  conveyance  for  more  than  500,000 
acres.*  Up  to  the  end  of  the  year  1809  the  railroad  company 
made  numerous  sales,  on  long  time,  and  in  small  quantities 
for  actual  settlement. 

Charles  F.  Latham  died  in  October,  1870,  seized  and  pos- 
sessed, it  is  contended,  of  the  equitable  title  to  the  undivided 
one  thirty-seventh  of  the  lands  earned.  He  left  nine  heirs  at> 
law,  among  whom  are  the  plaintiffs.  The  defendant,  Ashbel 
H.  Barney,  acting  for  his  associates,  had  a  settlement  with 
those  heirs  in  reference  to  the  sales  of  lands,  and  procured  re- 
leases from  them,  which  are  averred  to  have  been  fraudulent, 
and  void  as  to  the  present  plaintiffs.  The  facts  averred  in 
support  of  that  charge  need  not  be  here  detailed.  They  are^ 
fully  set  forth  in  the  complaint. 

The  surviving  associates  of  Charles  F.  Latham,  together 
with  N.  C.  Barney  and  Charles  F.  Barney,  heirs  at  law  of  D. 
N.  Barney,  de'/ensed,  without  the  knowledge  ana  consent  of 
plaintiffs,  iDcorporated  themselves  under  the  general  laws  of 
the  State  of  Minnesota  as  the  Winona  and  St.  Peter  Land  Co.,  to- 
whioh,  by  their  direction,  the  railroad  company  conveyed,  and 
by  which  were  thereafter  managed  all  the  lands  remaining  un- 
sold. The  plaintiffs  claimed  that  the  individual  defendants 
owed  them,  as  heirs  of  Charles  F.  Latham,  the  further  sum  of 
$8,500,  on  account  of  sales  of  land  made  both  prior  to  his: 
death  and  subsequently  thereto,  up  to  the  time  when  the  title- 
to  the  lands  was  conveyed  to  the  land  company.  The  indi- 
vidual defendants  repudiated  the  claim  of  plaintiffs  to  any- 
further  sum  on  that  account,  and  the  land  company  refused  to 
recognize  the  claim  of  plaintiffs  to  an  interest  in  the  unsold 
lands. 

The  specific  relief  asked  for  is: 

Ist.  That  the  individual  defendants  be  required  to  account 
to  plaintiffs  for  the  amount  of  all  moneys  which  came  to  their 
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hands  from  the  sales  of  land  prior  to  the  death  of  Charles  F. 
Latham,  and  pay  over  to  plaintiffs  the  sum  of  $8,500,  or  such- 
other  sum  as  shall  be  foinid,  on  an  accounting,  to  be  due  them 
as  their  share  thereof;  also  such  amounts  as  might  be  due 
them  out  of  the  sums  received  by  Ashbel  H.  Barney  from  pur- 
chasers subsequently  to  the  death  of  Charles  F.  Latham. 

2d.  That  the  plaintiffs  be  adjudged  to  be  the  owners  of  two- 
uinths  of  one  thirty-seventh  part  of  all  unpaid  contracts  and 
securities  in  the  hands  of  the  land  commissioner  of  the  com- 
pany; that  the  land  company  be  required  to  account  witb 
plaintiffs  for  all  lands  sold  by  it  subsequently  to  the  convey- 
ance from  the  railroad  company,  and  convey  to  them  an  un- 
divided two-ninths  of  one  thirty-seventh  of  all  the  unsold 
lands. 

The  individual  defendants  answered  and  put  in  issue  all  the- 
material  allegations  of  the  complaint. 

The  land  company  in  its  answer  ndmits  the  conveyance  by 
the  railroad  company  to  have  been  without  any  consideration 
by  it  paid;  that  the  stock  therein  is  all  held  by  its  co-defend- 
ants and  the  heirs  or  personal  representntives  of  D.  N.  Barney; 
and  that  if  the  relief  prayed  for  against  the  other  defendants 
be  granted  the  company  is  liable  to,  and  should  account,  to- 
plain  tiff  as  asked  in  their  complaint.  It  consented  that  the 
matters  and  facts  established  and  proven  against  its  co-defend- 
ants ma}'  be  considered  as  established  and  proven  against  it, 
and  such  judgment  accordingly  entered  as  might  be  equitable- 
and  proper. 

Upon  the  petition,  accompanied  by  a  proper  bond  filed  by 
the  individual  defendants,  the  State  court  entered  an  order- 
that  it  would  proceed  nu  further  in  the  suit.  But  upon  mo- 
tion of  plaintiffs  the  circuit  court  remanded  the  suit  to  the 
State  court  upon  the  ground  that  it  was  not  removable  under- 
the  act  of  congress. 

Is  this  suit  removable  upon  the  petition  of  the  individual 
defendants,  citizens  of  New  York,  Wisconsin  and  Massachu- 
setts? Does  thejfact  that  the  land  company,  one  of  the  de- 
fendants, is  a  corporation  of  Minnesota,  of  which  State  one- 
of  the  plaintiffs  is  a  citizen,  prevent  a  removal  of  the  suit  to 
the  circuit  court  of  the  United  States? 
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The  answer  to  these  questioua  depends  upon  the  construction 
which  may  be  given  to  the  second  clause  of  the  second  section 
■of  the  act  of  March  8,  1875. 

We  will  be  aided  in  our  construction  of  that  act  by  recalling 
as  well  the  language  as  the  settled  interpretation  of  ])reviou8 
enactments  upon  the  subject  of  removal  of  causes  from  State 
•courts. 

The  act  of  September  24,  1789,  chapter  20,  gives  the  right  of 
removal  to  the  defendant  in  an}"  suit  instituted  })y  a  citizen  of 
the  State  in  which  the  suit  is  brought  against  a  citizen  of 
another  State.  According  to  the  uniform  decisions  of  this 
court  it  applied  only  to  cases  in  which  all  the  plaintiffs  were 
citizens  of  the  State  in  which  the  suit  was  l)rought,  and  all  the 
defendants  citizens  of  other  States.  It  made  no  distinction 
between  a  suit  and  the  different  controversies  which  might 
arise  therein  between  tiie  several  ])arties;  that  is,  CongreF«, 
when  authorizing  the  removal  of  the  suit,  did  not  permit  «ny 
•controversy  therein  between  particular  parties  to  be  carried 
into  the  Federal  court,  leaving  the  remaining  controversies  in 
the  State  court  for  its  determination.  If  the  whole  suit  could 
not  be  removed,  no  part  of  it  could  be  taken  from  the  State 
•court. 

Thus  stood  the  law  until  the  act  of  July  27,  18(30,  chapter  228, 
which  provided  (omitting  such  ])ortions  as  have  no  bearing 
upon  the  present  question)  that '*if  any  suit  *  *  *  in  any 
State  court,  *  *  *  by  a  citizen  of  the  State  in  which  the  suit 
is  brought  against  a  citizen  of  another  State,  *  *  *  a  citizen 
of  the  State  in  which  the  suit  is  brought  is,  or  sliall  lie,  a  de- 
fendant, and  if  the  suit,  so  far  as  relates  *  *  *  to  the  de- 
fendant who  is  a  citizen  of  a  State  other  than  that  in  which 
the  suit  is  brought,  is,  or  has  been,  instituted  or  ])ropecuted 
for  the  purpose  of  restraining  or  enjoining  him,  or  if  the  suit 
is  one  in  which  there  can  be  a  final  determination  of  the  con- 
troversy, so  far  as  it  concerns  him,  without  the  presence  of  the 
other  defendants  as  parties  in  the  cause,  then,  and  in  every 
such  case,  *  *  *  the  defendant  who  is  a  citizen  of  a  State 
other  than  that  in  which  the  suit  is  brought,  may,  at  any 
time  before  the  trial  or  linal  hearing  of  the  cause,  file  a  peti- 
tion for  the  removal  of  the  cause  as  against  him  into  the  next 
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circuit  court  of  the  United  States,  to  be  held  in  the  district 
-where  the  suit  is  pending,  and  otfer  good  and  sufficient  security 
for  his  entering  in  such  court  *  *  *  copies  of  said  process 
against  him,  and  of  all  pleadings,  depositions,  testimony  and 
other  proceedings  in  said  cause  affecting  or  concerning  him, 
and  also  for  his  there  appearing;  *  *  *  and  it  shall  be 
thereupon  the  duty  of  the  State  court  to  accept  the  surety  and 
proceed  no  further  in  the  cause  as  against  the  defendant  so 
applying  for  its  removal,  *  *  *  and  the  said  copies  being 
entered  as  aforesaid  in  such  court  of  the  United  States,  the 
cause  shall  there  proceed  in  the  same  manner  tis  if  it  had  been 
brought  there  by  original  process  against  the  defendant  who 
shall  have  so  filed  a  petition  for  its  removal  as  above  pre- 
scribed. »  *  *  And  such  removal  of  the  cause,  as  against 
the  defendant  petitioning  therefor,  into  the  United  States 
Court  shall  not  l)e  deemed  to  prejudice  or  take  away  tlie  right 
of  the  plaintift'  to  proceed  at  the  same  time  with  the  suit  in 
the  State  court,  as  against  the  other  defendants,  if  he  should 
-desire  to  do  so.  "     ( 14  Statutes,  80(x  ) 

This  provision  is  explicit,  and  leaves  no  room  to  doubt 
'what  congress  intended  to  accomplish.  It  proceeds  plainly^ 
upon  the  ground,  among  others,  that  a  suit  may,  undnr  correct 
pleading,  embrace  several  controversies,  one  of  which  may  l)e 
between  the  plaintiff  and  that  defendant  who  is  a  citizen  of  a 
State  other  than  that  in  which  the  suit  is  brought;  that  to 
the  final  determination  of  such  se])arate  controversy  the  otlier 
defendants  may  not  be  indispensable  parties;  that  in  such  a 
case,  although  a  citizen  of  another  State,  under  the  particular 
mode  of  pleading  adopted  by  the  plaintiff,  is  made  a  co-defend- 
ant with  one  whose  citizenship  is  the  same  as  the  plaintiff's, 
he  should  not,  as  to  his  separate  controversy,  be  required  to 
remain  in  the  State  court,  and  surrender  his  constitutional 
right  to  invoke  the  jurisdiction  of  the  Federal  court;  but  that, 
at  his  election,  at  any  time  before  the  trial  or  final  hearing, 
the  cause,  so  far  as  it  concerns  him,  might  l3e  removed  into 
the  Federal  court,  leaving  the  plaintiff,  if  he  so  desires,  tt)  pro- 
<!eed  in  the  State  court  against  the  other  defendant  or  defend- 
ants. When  there  were  several  defendants  to  that  separa})le 
controversy,  all  of  whom  are  citizens  of  States  other  than  that 


Digitized  by 


Google 


150  BARNEY,  &C.  V.  LATHAM,  &C. 

in  which  the  suit  was  brought,  they  could  unite  in  claiming 
the  removal  of  such  controversy. 

Next  came  the  act  of  March  2,  1867,  chapter  196,  which  allows 
the  citizen  of  the  State  other  than  that  in  which  the  suit  wasj 
brought,  whether  plaintiff  or  defendant,  upon  the  pro|>er  affi- 
davit of  prejudice  or  local  influence,  filed  before  the  final  hear- 
ing or  trial  of  the  suit,  to  remove  the  suit  into  the  Federal 
court.     (14  Statutes,  558. ) 

It  was  construed  in  case  of  the  Sewing  Machine  Companies,. 
18  Wall.,  558,  as  allowing  a  removal,  upon  such  an  affidavit, 
only  where  there  is  a  common  citizenship  upon  each  side  of 
the  controversy  raised  by  the  suit;  that  is,  all  on  one  side- 
being  citizens  of  the  State  in  which  the  suit  is  brought,  while- 
all  on  the  other  side  are  citizens  of  other  States.  In  that  case 
the  plaintiff  and  one  of  the  defendants  were  citizens  of  the- 
State  where  the  suit  was  brought,  while  two  of  the  defendants, 
were  citizens  of  other  States.  It  was  ruled  that  whatever  was 
the  purpose  of  the  act  of  1866  as  to  the  particular  cases  therein 
provided  for,  congress  did  not  intend  by  the  act  of  1867  to 
give  to  parties,  who  are  citizens  of  States  other  than  that  in 
yvhich  the  suit  is  brought,  the  right  of  removal,  upon  the  * 
ground  of  prejudice  or  local  influence,  when  their  co-defendantsi 
or  co-plaintiffs,  as  the  case  might  be,  are  citizens  of  the  same 
State  with  some  of  the  adverse  parties.  The  court  there  evi- 
dently had  in  mind  the  case  where  the  presence  in  the  suit  of 
all  the  parties  on  the  side  seeking  removal  was  essential,  that 
complete  justice  might  be  done,  and  not  a  suit  in  which  there- 
was  a  separable  controversy,  removable  under  the  act  of  1866. 

We  come  now  to  the  act  of  March  S,  1875,  chapter  187,  the  sec- 
ond  section  of  which  is  in  these  words:  **That  any  suit  of  a  civil 
nature  at  law  or  equity  now  pending,  or  hereafter  brought,  in 
any  State  court,  where  the  matter  in  dispute  exceeds,  exclusive- 
of  costs,  the  sum  or  value  of  $500,  *  *  in  which  there  is  a 
controversy  between  citizens  of  different  States,  *  *  *  either 
party  may  remove  said  suit  into  the  circuit  court  of  the 
United  States  for  the  proper  district;  and  when  in  any  suit 
mentioned  in  this  section  there  shall  be  a  controversy  which 
is  wholly  between  citizens  of  different  States,  and  which  cau 
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be  fully  determined  as  between  them,  then  either  one  or  more- 
of  the  plaintiffs  or  defendants,  actually   interested   in    sucb 
controversy,    may   remove   said  suit   to  the  circuit   court  of 
the  United  States  for  the  proper  district."     (18  Stat.,  pt.  8, 
470.) 

We  had  occasion  to  consider  the  meaning  of  the  first  clause 
of  this  section  in  Removal  Cases,  100  U.  S.,  468.  Disregarding 
a«»  immaterial  the  mere  form  of  the  pleadings,  and  placing  the 
parties  on  opposite  sides  of  the  real  matter  in  dispute,  accord- 
ing to  the  facts,  we  found  that  the  only  controversy  there  was- 
hetween  citizens  of  Ohio  and  Pennsylvania  on  one  side,  and 
certain  corporations  created  under  the  laws  of  Iowa  on  the 
other.  And  we  held  that  if,  in  arraigning  the  parties  upon 
the  respective  sides  of  the  real  matter  in  dispute,  all  those  on. 
one  side  are  citizens  of  different  States  from  those  on  the  other, 
the  suit  is  removable  under  the  first  clause  of  the  second 
section  of  the  act  of  1875 — those  upon  the  side  seeking  a  re- 
moval uniting  in  the  petition  therefor.  Whether  that  suit 
was  not  also  removable  under  the  second  clause  of  that  section 
we  reserved  for  consideration  until  it  became  necessary  to  con- 
strue that  part  of  the  statute.  The  present  case  imposes  that 
duty  upon  us. 

We  may  remark  that  with  the  policy  of  the  act  of  1875  we- 
have  nothing  to  do.  Our  duty  is  to  give  effect  to  the  will  of 
the  law  making  power  when  expressed  within  the  limits  of  the 
Constitution. 

We  are  of  opinion  that  the  intention  of  congress,  by  the- 
clause  under  consideration,  was  not  only  to  preserve  some  of 
the  substantial  features  or  principles  of  the  act  of  1806,  but  to* 
make  radical  changes  in  the  law  regulating  the  removal  of 
causes  from  State  courts.  One  difference  between  that  act  and 
the  second  clause  of  the  second  section  of  the  act  of  1875  is- 
that,  whereas  the  former  accorded  the  right  of  removal  to  the 
defendants  who  were  citizens  of  a  State  other  than  that  one  in 
which  the  suit  was  brought — if  between  them  and  the  plaintiff 
or  plaintiffs  there  was  in  the  suit  a  controversy  finally  deter- 
minable as  between  them,  without  the  presence  of  their  co-de- 
fendants, or  any  of  them,  citizens  of  the  same  State  with 
plaintiffs — the  latter  gave  such  right  to  any  one  or  more  of 
the  plaintiffs  or  the  defendants   actually  interested   in   such^ 
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separate  controversy.  Both  acts  alike  recognized  the  fact  that 
a  suit  might,  consistently  with  the^rules  of  pleading,  embrace 
several  distinct  controversies.  But  while  the  act  of  1860  in 
express  terms  authorized  the  removal  only  of  the  separable 
controversy  between  the  plaintiff  and  the  defendant  or  defend- 
ants seeking  such  removal— leaving  the  remainder  of  the  suit, 
at  the  election  of  the  plaintiff,  in  the  State  court — the  act  of 
1875  provided,  in  that  class  of  cases,  for  the  removal  of  the 
entire  suit. 

That  such  wa^  the  intenti.in  of  con^re^s  is  a  iironnsition 
which  seeing  too  obvious  to  re  juire  enforcijment  by  argument. 
While  the  act  of  1860  expressly  confines  tlie  removal  to  that 
part  of  th{3  suit  which  s|)3cially  r:»latBs  to  or  concerns  the  de- 
fendant seeking  the  removal,  there  is  nothing  whntever  in  the 
act  of  1H75  juHtifying  the  conclusion  that  congress  intended  to 
leave  any  ])art  of  a  suit  in  the  State  court  where  tlie  right  of 
removal  was  given  to,  and  was  exercised  by,  any  of  the  parties 
to  a  se]>:u"able  controversy  therein.  Much  confusion  and  em- 
birras^m  Mit,  as  well  as  incrnase  in  the  cos^t  of  litigation,  had 
l)een  found  to  result  from  the  provision  in  the  former  act  i)er- 
mitting  the  separation  of  controversies  arising  in  a  suit,  re- 
moving some  to  tlie  Federal  court,  and  leaving  others  in  the 
State  C3iirt  for  determination.  It  was  often  convenient  to 
embrace  in  one  suit  all  the  controversies  which  were  so  far 
connected  by  their  circumstances  as  to  make  all  who  sue,  (jr 
are  sued,  i)roper,  though  not  indispensable,  parties.  Rather 
than  split  up  such  a  suit  between  courts  of  different  jurisdic- 
tions congress  determined  that  the  removal  of  the  separable 
controversy  to  which  th«  judicial  [)Ower  of  the  United  States 
was  by  the  Constitution  expressly  extended,  should  o|)erate 
to  transfer  the  whole  suit  to  the  Federal  court. 

If  the  clause  of  the  act  of  1875  under  consideration  is  not 
to  be  thus  construed,  it  is  difficult  to  perceive  what  purpose 
there  was  in  drof)ping  those  portions  of  the  act  of  1800  which, 
ex  industria,  limited  the  removal,  in  the  class  of  cases  therein 
provided  for,  to  that  controversy  in  the  suit  which  is  distinct- 
ively between  citizens  of  different  States,  and  of  which  there 
could  be  a  final  determination  without  the  presence  of  the 
other  defendants  as  parties  in  the  cause. 
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It  remains  only  to  enquire  how  far  this  construction  of  the 
act  of   1875  controls   the  decision   of  the  case  now  before  us. 

The  complaint,  beyond  question,  discloses  more  than  one 
controversy  in  the  suit.  There  is  a  controversy  between  the 
plaintiffs  and  the  Winona  and  St.  Peter  Land  Co.,  to  the  full 
determination  of  which  the  other  defendants  are  not,  in  any 
legal  sense,  indispensable  parties,  although,  as  stockholders  in 
the  company,  they  may  have*an  interest  in  its  ultimate  dis- 
position. Against  the  latter,  as  a  corporation,  a  decree  is 
asked  requiring  it  to  convey  to  the  plaintiffs  an  imdivided  two- 
ninths  of  one  thirty-seventh  of  certain  lauds,  and  to  account 
for  the  proceeds  of  the  lands  by  it  sold  sul)sequently  to  the 
conveyance  from  the  railroad  company. 

But  the  suit  as  distinctly  presents  another  and  entirely  sep- 
arate controversy,  as  to  the  right  of  the  plaintiffs  to  a  decree 
against  the  individual  defendants  for  such  sum  as  shall  be 
found  upon  an  accounting  to  be  due  from  them  upon  sales 
prior  to  the  conveyance  from  the  railroad  company.  With 
that  controversy  the  land  company,  as  a  corporation,  has  no 
necessary  connection.  It  can  be  fully  determined  as  between 
the  parties  actually  interested  in  it  without  the  presence  of 
that  company  as  a  party  in  the  cause.  Had  the  present  suit 
sought  no  other  relief  than  such  a  decree  it  could  not  be  pre- 
tended that  the  cori)oration  would  have  been  a  necessary  or 
indispensable  party  to  that  issue.  Such  a  controversy  does 
not  cease  to  be  one  wholly  between  the  plaintiffs  and  those 
defendants  because  the  former,  for  their  own  convenience, 
choose  to  embody  in  their  complaint  a  distinct  controversy 
between  themselves  and  the  land  company.  When  the  peti- 
tion for  removal  was  presented  there  was  in  the  suit,  as 
framed  by  plaintiffs  a  controversy  wholly  between  citizens  of 
different  States,  that  is,  between  the  plaintiff*s,  citizens  re- 
spectively of  Minnesota  and  Indiana,  and  the  individual  de- 
fendants, citizens  of  New  York,  Wisconsin  and  Massachusetts. 
And  since  the  presence  of  the  land  company  is  not  essential  to 
its  full  determination,  the  defendants,  citizens  of  New  York, 
Wisconsin  and  Massachusetts,  were  entitled,  by  the  express 
words  of  the  statute,  to  have  the  suit  removed  to  the  Federal 
court. 
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It  may  be  suggested  that  if  the  complaint  has  united  causes 
of  action  which,  under  the  settled  rules  of  pleading,  need  not, 
or  should  not,  have  been  united  in  one  suit,  the  removal  ought 
not  to  carry  into  the  Federal  court  any  controversy  except  that 
which  is  wholly  between  citizens  of  different  Statea,  leaving 
for  the  determination  of  the  State  court  the  controversy  be- 
tween the  plaintiffs  and  the  land  company.  We  have  endeav- 
ored to  show  that  the  land  company  was  not  an  indispensable 
•party  to  the  controversy  between  the  plaintiffs  and  the  defend- 
ants, citizens  of  New  York,  Wisconsin  and  Massachusetts. 
Whether  those  defendants  and  the  land  company  were  not 
proper  parties  to  the  suit  we  do  not  now  decide.  We  are  not 
advised  that  any  such  question  was  passed  upon  in  the  court 
below.  It  was  not  discussed  here,  and  we  are  not  disposed  to 
conclude  its  determination  by  the  court  of  original  jurisdic- 
tion, when  it  is  therein  presented  in  proper  form. 

A  defendant  may  be  a  proper,  but  not  an  indispensable, 
party  to  the  relief  asked.  In  a  variety  of  cases  it  is  in  the 
discretion  of  the  plaintiff  as  to  whom  he  will  join  as  defend- 
ants. Consistently  with  established  rules  of  pleading  he  may 
be  governed  often  by  considerations  of  mere  convenience;  and 
it  may  be  that  there  was,  or  is,  such  a  connection  between  ihe 
various  transactions  get  out  in  the  complaint  as  to  make  all 
the  defendants  proper  parties  to  the  suit,  and  to  every  contro- 
versy embraced  by  it — at  least  in  such  a  sense  as  to  protect 
the  complaint  against  a  demurrer  upon  the  ground  of  multi- 
fariousness or  misjoinder. 

In  Oliver  v.  Pratt,  B  How.,  411,  we  said:  *'It  was  well  ob- 
served by  Lord  Cottenham,  in  Campbell  v.  Mackay,  1  Mylne  & 
Craig,  008,  and  the  same  doctrine  was  affirmed  in  this  court  in 
Gaines,  &c.  v.  Relf,  2  How.,  619,  that  it  is  im])racticable  to 
lay  down  any  rule  as  to  what  constitutes  multifariousness  as 
an  abstract  proposition;  tliat  each  case  must  depend  upon  its 
own  circumstances;  and  must  necessarily  be  left,  where  tbe 
authorities  leave  it,  to  the  sound  discretion  of  the  court." 
We  further  said  that  the  oiijection  of  multifariousness  can  not, 
**as  a  matter  of  right,  he  taken  by  the  parties  except  by  de- 
murrer, or  plea,  or  answer,  and  if  not  so  taken  it  is  deemed  to 
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be  waived;"  that  although  the  court  may  take  the  objection, 
it  will  not  do  so  unless  it  deem  such  a  course  necessary  or 
proper  to  assist  in  the  due  administration  of  justice.  ( Story ^s 
Eq.  PL,  sections  580  to  540;  Shields  v.  Thomas,  18  How.,  259; 
Fitch  V.  Creighton,  24  How.,  J68.) 

No  objection  was  taken  by  the  defendants  in  the  court  below 
to  the  complaint  upon  the  ground  of  multifariousness  or  mis- 
joinder, and  the  plaintiffs  should  not  be  heard  to  make  it  for 
the  purpose,  or  with  the  efiect,  of  defeating  the  right  of  re- 
moval. They  are  not  in  any  position  to  say  that  that  right 
does  not  exist,  because  they  have  made  those  defendants  who 
were  not  proper  parties  to  the  entire  relief  asked.  The  fault, 
if  any,  in  pleading  was  theirs.  Under  their  mode  of  pleading, 
whether  adopted  with  or  without  a  purpose  to  affect  the  right 
'of  removal  accorded  by  the  statute,  the  suit  presents  two  sep- 
arate controversies,  one  of  which  is  wholly  between  individual 
t!itizen8  of  different  States  and  can  be  fully  determined  without 
the  presence  of  the  other  party  defendant.'  The  right  nf  re- 
moval, if  claimed,  in  the  mode  prescribed  by  the  statute  de- 
pends upon  the  case  disclosed  by  the  pleadings  as  they  stand 
when  the  petition  for  removal  is  filed.  The  State  court  ought 
not  to  disregard  the  petition  upon  the  ground  that,  in  its 
opinion,  the  plaintiffs,  against  whom  a  removal  is  sought,  had 
imitnd  causes  of  action  which  should,  or  might,  have  been  as- 
serted in  separate  suits.  Those  are  matters  more  pro])erly  for 
the  determination  of  the  trial  court,  that  is,  the  Federal  court, 
after  the  cause  is  there  docketed. 

If  that  court  should  be  of  opinion  that  the  suit  is  obnoxious 
to  the  objection  of  multifariousness  or  misjoinder,  and  for 
that  reason  should  require  the  pleadings  to  be  reformed  both 
as  to  the  subject-matter  and  parties,  according  to  the  rules 
and  practice  which  obtain  in  the  courts  of  the  United  States, 
and  if,  when  that  is  done,  the  cause  does  not  really  and  sui)- 
stantially  involve  a  dispute  or  controversy  within  the  jurisdic- 
tion of  that  court,  it  can,  under  the  fifth  section  of  the  act  of 
1875,  dismiss  the  suit  or  remand  it  to  the  State  court,  as  jus- 
tice requires. 

We  are  of  opinion  that,  upon  the  filing  of  the  petition  and 
bond  by  the  individual  defendants    in    the   separable  contro- 
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versy  between  them  and  the  plaintiffs,  the  entire  euit,  althougb 
all  the  defendants  may  have  been  proper  parties  thereto,  was 
removed  to  the  circuit  court  of  the  United  States,  and  that 
the  order  remanding  it  to  the  State  court  was  erroneous. 

The  judgment  is  reversed,  with  directions  to  the  court  below 
to  overrule  the  motion  to  remand,  to  reinstate  the  cause  upon 
its  docket,  and  proceed  therein  in  conformity  with  the  prin- 
ciples of  this  opinion. 

Mr.  Justice  Swayne,  while  on  the  bench,  participated  in  the 
decision  of  this  case  in  conference,  and  concurs  in  this  opinion. 
The  judgment  now  ordered  is  directed  to  be  entered  as  of  lOtb 
of  January,  1881,  when  the  cause  was  submitted  in  this  court. 

Mr.  Justice  Miller: 

I  dissent  from  tha  judgment  and  opinion  of  the  court  in  this 
case,  and  am  requested  to  say  that  the  Chief  Justice  and  Mr. 
Justice  Field  also  dissent. 


KENTUCKY  COURT  OF  APPEALS. 


RENNICK  V.  CURRY. 

(Filed  November  15,  1877 — Not  to  be  reported.) 

1.  The  duty  of  supervisors  of  fax  books  to  examine  the  same  and  correct 
errors  of  the  assessor  is  ministerial  and  not  judicial. 

2.  It  is  their  duty  to  Ijeep  a  i-ecord  of  their  proceedings  and  correct  the  tax 
books  thereby,  and  to  return  the  .same,  together  with  the  tax  books,  to  the 
clerk  of  the  county  court  for  safe  keeping. 

A  substantial  compliance  with  the  provisions  of  the  statute  is  sufficieDt. 

3.  After  returning  the  tax  books  with  their  corrections  the  supervisors 
had  no  authority  in  this  case  to  amend  or  correct  their  certificate. 

4.  Persons  aggrieved  by  the  action  of  the  supervisors  may  have  i*elief  upoD 
application  to  the  county  court. 

5.  But  a  court  of  equity  will  not  enjoin  the  collection  of  a  tax  upon  the 
mere  ground  of  irregularity  in  the  assessment. 

Appeal  from  Chirk  Common  Pleas  Court. 

Opinion  of  the  court  by  Chief  Justice  Lindsay. 

By  section  5,  article  i\  chapter  92,  General  Statutes,  it  is 
made  the  duty  of  the  supervisors  of  the  tax  book  to  examine 
the  same  with  care  and  to  correct  any  errors  of  the  assessor; 
and  in  cases  where  they  shall  be  of  opinion  that  any  jjroperty 
has  not  been   correctly  valued  to  fix  a  proper  value  on   the 
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same.  This  ia  a  ministerial  and  not  a  judicial  duty,  and  if 
any  citizen  is  aggrieved  by  tlie  action  of  this  ministerial  or  re- 
visory board  he  m«y  have  relief  upon  a])plication  to  the  county 
court  under  the  provisions  of  section  2,  article  7  of  said  chapter. 

It  is  the  duty  of  the  board  to  keep  a  record  of  their  proceed- 
ings, and  correct  the  tax  book  thereby.  (Section  7,  article  6, 
ib.)  The  statute  does  not  prescribe  specifically  how  these  correc- 
tions are  to  be  made.  In  this  case  they  were  made,  so  far  as 
real  estate  was  concerned,  by  changing  on  the  face  of  the  book 
the  valuations  reported  by  the  assessor,  and  also  by  a  regular 
rpport  dul3'  signed  by  each  and  all  of  the  supervisors.  The 
corrections  made  in  the  valuations  of  short  horn  cattle  are  evi- 
denced alone  by  th«  report  of  the  majority  of  the  8U])ervisor8, 
but  this  was  a  substantial  and  sufficient  compliance  with  the 
provisions  of  the  statute,  said  report  having  been  returned 
with  the  tax  book  to  the  clerk  of  the  county  court  for  safe 
keeping. 

The  original  certificate  of  the  supervisors  did  not  show  that 
they  had  corre(UeJ  th;j  tax  book,  but  merely  that  they  had 
examined  and  approved  it.  But  their  report  showed  that 
their  approval  was  based  on  the  corrections  mentioned  therein, 
and  the  county  court  clerk  had  the  riglit,  in  certifying  their 
approval  to  the  county  court,  and  in  making  out  the  copy  for 
the  sheriff,  to  treat  said  report  as  ])art  and  parcel  of  the  tax 
book.  The  subsequent  attempt  of  the  sui)ervisors  to  correct 
their  certificate  was  without  authority,  but  as  there  had  there- 
tofore been  a  sulistantial  compliance  with  the  law  the  technical 
defect  in  failing  to  make  the  original  certificate  as  full  as  it 
should  have  been  could  not  operate  to  render  their  action 
void.  That  it  was  irregular  may  be  admitted,  but  equity  will 
not  enjoin  the  collection  of  a  tax  upon  the  mere  ground  of 
irregularit}'  in  the  assessment. 

If  substantial  wrong  was  done  the  appellant  by  the  increase 
of  the^'aluation  of  his  cattle  his  remedy  was  by  application  to 
the  county  court,  where  tlie  matter  might  have  been  judicially 
inquired  into. 

The  judgment  dissolving  the  injunction  is  affirmed. 

L.  B.  Grigsby,  W.  M.  Beckner  and  B.  J.  Peters  for  appellant- 
September,  1881—3 
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Sam  M.  Boone,  T.  M.  Egintoii  and  French  &  Tucker  for  ap- 
pellee. 


In  the  absence  of  current  opinions  during  the  recess  of  the  Court  of  Ap- 
peals we  have  selected  the  foregoing  opinion  because  it  settles  several  im- 
portant disputed  questions  as  to  duty  of  supervisors  of  tax  books,  and  more 
especially  because  it  settles  the  question  that  a  court  of  equity  will  not  en- 
join the  collection  of  a  tax  upon  the  mere  ground  of  irregularity  in  the 
assessment. 


HAMILTON  V.   FUGETT,  &c. 
(Filed  March  8,  1881.)' 

1.  Void  patents  for  vacant  lands— -A  patent  for  74,8(i«  acres,  excluding 
60,518  acres  prior  grants,  in  which  the  prior  grants  for  60,518  acres  are  not 
identified,  is  void. 

2.  None  but  vacant  lands  can  be  appropriated— The  survey  is  for  the  pur- 
pose of  identifying  them.  Every  entry,  survey  or  patent  embracing  pre- 
viously entered,  sur\'eyed  or  patented  lands  is  absolutely  void  to  the  extent 
of  such  lauds.    (Section  3,  chapter  109,  General  Statutes.) 

Appeal  from  Morgan  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hargis. 

The  evidence  does  not  establish  with  certainty  the  length  of 
time  the  appellee,  Williams,  occupied  the  land  in  controversy 
before  the  action  was  instituted,  and  it  is  not  necessary,  in 
view  of  a  more  important  and  controlling  question,  to  analyze 
the  evidence  on  the  plea  of  limitation  in  order  to  its  settle- 
ment. 

The  patent  relied  on  by  appellant  was  issued  May  15,  1849, 
to  M.  J.  Amyx  for  74,9(U)  acres,  excluding  60,f518  acres  prior 
grants. 

There  is  no  description  of  the  excluded  00,518  acres.  No 
lines,  corners,  courses,  distances  or  bounds  whatever  arc  given. 
Thn  dividing  lines  of  counties,  with  such  courses  and  distances 
are  called  for  witli  reference  to  the  74.8()()  acres  as  indicate  an 
effort  to  appro})riatn  whatever  vacant  lands  that  might  Ije  em- 
lu'aced  by  them  without  rf^gard  to  identification  or  the  rights 
of  the  numerous  citizens  who  reside  within  the  sweeping  Jines 
thr(jwn  around  them  liy  the  survey  upon  which  the  patent 
issued. 
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The  patent  is  so  uncertain  as  to  enable  the  patentee,  or  those 
•claiming  under  him,  whenever  a  controversy  arises  as  to  any 
portion  of  the  74,8ft(^  acres,  to  claim  the  location  of  the  ex- 
cluded ()0,518  acres  in  any  part  of  the  i)atent  boundary.  ISo 
that  a  controversy  with  an  occupant  claimant  or  patentee  on 
the  eastern  side  may  find  its  location  on  the  western  borders, 
and  vice  vetsa. 

To  sustain  this  patent  would  violate  the  whole  purpose  and 
spirit  of  the  statutes  regulating  the  entry  and  grant  of  vacant 
lauds. 

None  but  vacant  lands  can  Ije  appropriated,  and  the  survey 
is  for  the  purpose  of  identifying  them.  And  every  entry,  sur- 
vey or  patent  embracing  previously  entered,  surveyed,  or 
patented  lands  is  alisolutely  vcjid  to  the  extent  of  such  lands. 
(Section  8,  chapter  109,  General  Statutes.) 

Here  the  patent  leaves  everything  in  doubt  and  uncertainty 
as  to  the  location  of  either  the  vacant  or  the  excluded  lands. 
Neither  can  be  found  or  ascertained  by  the  patent,  and,  there- 
fore, it  is  void. 

The  judgment  below  having  been  based  upon  the  fact  that 
the  patent  is  void  because  of  its  uncertainty,  is,  therefore, 
.affirmed. 

Hazelrigg  &  Henry  for  appellant. 

J.  R.  Botts  for  appellees. 


HOME  INS,  CO.  OF  N.   Y.   v.  (lADDIS. 
SAME  V.  BOWEN. 

(Filed  September  12,  1878— Not  to  be  reported.) 

1.  Waiver  by  refusal  to  perform  contract— The  iDsuraDce  coinpaDy  havin^c, 
Id  this  case,  by  its  cross  petition  Riven  notice  that  it  would  not  pay  in  any 
event,  violated  its  contract,  and  the  assured  had  a  right  to  sue  without  fur- 
nishinK  the  preliminary  proofs  required  by  the  policy,  and  without  showing 
that  its  production  had  been  otherwise  waived. 

2.  Alteration  of  written  contracts  by  parol  agreement— Although  paities 
may  agree  that  a  contract  which  they  have  reduced  to  writing  shall  not  1  e 
altered  unless  the  agreement  for  such  alteration  be  evidenced  by  writing, 
yet.a  subsequent  parol  agreement  to  alter  will  be  as  valid  as  if  no  such  stip- 
ulation had  been  in  the  original  written  contract. 
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:i  A  cross  appeal  will  Dot  lie  against  a  co-appellee,  but  can  only  be  prose- 
cuted  by  appellees  against  appelhints. 

4.  A  contract  of  insurance  against  Are  is  a  contract  for  indemnity  only, 
and  if  a  proper  defense  is  made  the  assured  can  never  recover  more  than  the 
value  of  tne  thing  insure<l,  but  in  this  case,  alchougli  the  value  of  the  prop- 
erty was  not  equal  to  the  aggregate  amount  of  the  incunilirances  and  the 
policies,  that  Issue  not  having  been  made  by  the  pleadings,  the  court  could 
not  decide  the  case  upon  issues  which  the  evidence  shows  could  have  been- 
successfully  made,  but  which  the  parties  omitted  to  nmlte. 

Apportl  from  Caiiiphell  Chancery  Court. 

Opinion  of  the  court  l)y  Judge  Gofer. 

Each  of  the  npj)ellants  made  its  answer  in  the  consolidated 
actions  of  Gaddis  &  Co.  v.  Mary  A.  Boweu  and  Mary  J.  Hick- 
man a  cross  petition  against  Mrs.  Hickman,  and  called  u])on 
her  to  set  up  any  claim  she  had  under  the  policies  on  the  Cold 
Spring  property,  and  asked  that  said  policies  be  adjudged  void 
and  he  cancelled. 

In  these  cross  petitions,  which  were  filed  in  May,  1875,  it 
was  alleged  that  the  property  covered  by  the  policies  was  de- 
stroyed by  lire  December  1,  1874,  and  that  the  assured  had 
failed  to  give  immediate  notice  of  the  loss,  and  to  make  out 
and  furnish  to  the  companies  preliminary  pr(K)fs  of  the  loss  as 
required  by  the  policies,  and  that  on  account  of  such  failure- 
the  policies  had  become  void. 

It  was  also  alleged  that  the  property  insured  did  not  belong 
to  Mrs.  Hickman,  but  was  held  by  her  in  trust  for  her  mother, 
Mrs.  Bowen,  and  that  Mrs.  Hickman  had  concealed  from  the 
insurers  divers  encumbrances  on  the  property  which  were  un- 
known to  them,  and  that  the  policies  were  on  that  account 
void. 

They  each  made  its  answer  a  cross  petition  against  Mrs. 
Hickman,  and  called  upon  her  to  set  up  her  claim,  and  then 
prayed  that  the  policies  might  be  cancelled. 

In  a  separate  answer  to  each  of  these  cross  petitions  Mrs. 
Hickman  alleged  that  she  did  give  notice  to  each  of  the  com- 
panies immediately  after  the  loss;  and  she  also  alleged  facts 
intended  to  show  that  the  furnishing  of  preliminary  proofs  re- 
quired by  the  policies  had  been  waived;  she  denied  all  allega- 
tions of  fraud  and  the  alleged  concealment  of  encumbrances, 
on  the  property,  and  alleged  that  she  disclosed  fully  and  in 
good  faith  all  existing  liens.     She  made  her  answers  counter- 
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claims  against  the  companies,  and  prayed  for  judgment  against 
each  for  the  amount  of  its  policy. 

To  these  answers  replies  were  filed,  a  trial  was  had,  and  judg- 
ments rendered  in  her  favor  as  prayed  for,  and  from  these 
judgments  these  appeals  are  prosecuted. 

W<^  need  not  enter  into  the  question  whether  there  was  a 
waiver  of  the  preliminary  proofs  by  anything  occurring  ])rior 
to  the  filing  of  the  cross  petitions  by  the  appellants. 

In  their  cross  petitions  the  companies  assumed  that  it  was 
then  too  late  to  make  the  preliminary  proofs,  and  that  as  such 
proofs  had  not  been  made  they  were  discharged  from  liability, 
and  for  this,  among  other  reasons,  sought  to  cancel  the  ])ol- 
icies.  The  facts  disclosed  certainly  excused  an  earlier  pre- 
sentation of  the  proofs,  if  they  did  not  show  a  waiver  of  the 
right  to  insist  upon  such  proofs  being  made  at  all,  and  having 
called  upon  the  assured  to  assert  her  claim,  and,  at  the  same 
time,  asked  to  have  the  policies  cancelled  as  no  longer  obliga- 
tory on  them,  they  clearly  can  not  now  be  heard  to  say  that 
the  suits  were  premature,  or  to  have  them  dismissed  because 
the  proofs  were  not  made,  and  especially  so,  when  they  dis- 
tinctly reftised  to  i)ay  upon  other  grounds,  and,  relying  on 
these  grounds,  have  themselves  come  into  court  to  have  the 
policies  cancelled. 

By  the  terms  of  the  policies  the  assured  could  not  maintain 
actions  thereon  without  making  the  required  preliminary 
proofs,  but  when  the  companies  denied  their  liability,  and  re- 
fused to  pay  upon  other  grounds  which  would  not  have  been 
removed  by  such  jiroofs,  then  the  proofs  would  have  been  vain 
and  futile,  and,  therefore,  need  not  be  made. 

It  is  a  well-settled  principle  of  the  law  of  contracts,  as  ap- 
plicable to  contracts  of  insurance  as  to  any  other  class  of  con- 
tracts, that  if  one  party  to  a  contract  gives  notice  that  he  will 
not  perform  his  part,  such  refusal  is  of  itself  a  breach  of  the 
contract,  and  the  other  party,  in  suing  on  it,  need  not  allege 
performance  or  readiness  to  perform  conditions  which  he  would 
have  been  otherwise  required  to  perform,  or  offer  to  perform, 
before  commencing  suit.     (Bishop  on  Contracts,  sr>ction  692.) 

The  companies  having,  by  their  cross  petition,  given  notice 
that  thev  would  not  pay  in  any  event,  violated  their  contract, 
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and  the  assured  had  a  right  to  sue  without  furniehing  tbe^ 
requisite  preliminary  proofs  or  showing  that  its  production 
had  been  otherwise  waived. 

Upon  the  question  whether  the  state  of  the  title  and  the  en- 
cumbrances on  the  property  were  truly  stated  to  the  agents  of 
the  companies  the  evidence  is  conflicting.  Mrs.  Bowen,  Mrs. 
Crews  and  Mrs.  Hickman  all  swear  that  it  was.  The  agent  for 
the  Home  and  the  Franklin  does  not  distinctly  deny  in  his 
testimony  that  the  encumbrances  wore  made  known  to  him. 
He  admits  that  at  least  one  was  disclosed,  and  it  is  quite  nat- 
ural to  infer  that,  as  the  subject  of  encumbrances  was  discussed 
and  one  was  disclosed,  all  were  disclosed. 

The  agent  of  the  .Etna  says  no  encumbrances  were  disclosed 
to  him,  but  the  court  below  found  the  fact  against  him,  and 
this  court  can  not,  on  the  evidence  before  it,  reverse  that 
finding. 

The  allegation  that  the  conveyance  to  Mrs.  Hickman  was  in 
fraudulent  trust  for  Mrs.  Bowen  is  not  sustained,  and  the  judg- 
ments in  favor  of  Mrs.  Hickman  must  be  affirmed. 

The  only  defense  relied  upon  to  the  policy  insuring  the  per- 
sonal property  of  Mrs.  Bowen  is  that  the  policy  was  assigned 
to  Mrs.  Hickman  l)efore  the  loss  without  the  knowledge  or 
consent  of  the  ctHupany. 

The  policy  contains  a  provision  that  **if  this  policy  shall  be 
assigned  Ij^^t'ore  a  loss  without  the  consent  of  the  company  en- 
dorsfKl  hereon"  the  policy  shall  be  void. 

It  is  not  claimed  that  the  written  consent  of  the  company 
to  the  assignment  was  ever  obtained,  but  there  is  evidence  con- 
ducing to  prove  that  the  agent  who  issued  the  policy  had 
knowledge  of,  and  assented  to,  the  assignment. 

Two  or  three  witnessess  swore  that  such  consent  was  given, 
and  the  agent  swore  it  was  not  given.  The  court  below  found 
that  he  did  consent,  and  that  finding  will  not  be  disturbed. 

The  validity  of  contracts  mu»t  be  determined  by  law  and  not 
by  stipulation  between  the  parties,  and  although  parties  may 
agree  that  a  contract  which  they  have  voluntarily  reduced  to- 
writing  shall  not  be  altered  or  modified  unless  the  agreement 
for  such  alteration  or  modification   be  evidenced  by  writings 
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yet  a  suljseqiient  agreement  by  parol  to  alter  or  modify  will  be 
as  valid  as  if  no  such  stipulation  had  been  in  the  written 
memorial  of  the  original  contract,  and  it  follows  that  having 
consented  by  parol  to  the  transfer,  the  company  is  as  much 
bound  as  if  its  consent  was  in  writing.  It  results,  therefore, 
the  judgment  in  favor  of  Gaddis  &  Co.  must  be  affirmed  so  far 
as  the  appellants  are  concerned. 

Counsel  for  Mrs.  Hickman  claims  that  the  court  erred  in 
adjudging  the  proceeds  of  the  policy  to  Mrs.  Bowen  to  her  cred- 
itors, and  insists  that  such  proceeds  should  have  been  adjudged 
to  Mrs.  Hickman. 

But  no  such  question  is,  or  can  be,  presented  on  this  appeal. 
No  cross  appeal  by  her  against  her  cc-appellees,  Gaddis  &  Co., 
will  lie.  Such  appeals  can  only  be  prosecuted  by  appellees 
against  appellants. 

The  judgments  must  be  affirmed  on  both  the  original  ap- 
peals. 

Judge  Cofei'  delivered  the  following  response  to  the  petition 
of  counsel  for  appellants  for  a  rehearing: 

Counsel  have  made  a  mistake  in  quoting  from  the  opinion 
on  page  7  of  their  petition  or  the  clerk  has  made  a  mistake  in 
copying  the  opinion. 

The  sentence  commencing  with  the  words '*the  agent  for, " 
etc.,  is  not  in  the  opinion  as  delivered  by  the  court. 

As  printed  in  the  petition  it  is  without  meaning,  or  else  is 
ridiculously  absurd.  What  we  wrote  is  as  follows:  **The  agent 
for  the  Home  and  the  Franklin  does  not  distinctly  deny  in  his 
testimony  that  the  encumbrances  were  made  known  to  him. 
He  admits  that  at  least  one  was  disclosed,  and  it  is  quite  nat- 
ural to  infer  that,  as  the  sul)ject  of  incumbrances  was  discussed 
aud  one  was  disclosed,  all  were  disclosed,  " 

If  the  opinion  as  written  be  considered,  then  the  absurdity 
of  holding  that  the  disclosure  of  one  encumbrance  would  pre- 
vent the  concealment  of  others  from  operating  to  vitiate  the 
policy  is  not  found. 

Whether  the  blunder  which  attributes  this  al)surdity  to  the 
court  was  made  by  counsel  or  by  the  copyist  we  do  not  know. 
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As  to  the  vftlue  of  Mrs.  Hickman's  insurable  interest  in  the 
property,  or  the  value  of  the  house  that  was  destroyed,  or  of 
the  house  and  land  together,  there  is  not  a  word  in  the  plead- 
ings of  the  appellants. 

The  evidence  certainly  shows  that  the  value  of  the  property 
-was  not  near  equal  to  the  aggregate  amount  of  the  encum- 
brances and  the  policies,  and  it  is  certainly  a  clear  legal  rule 
that  a  contract  of  insurance  against  fire  is  a  contract  for  iu- 
-demnity  only,  and  that  if  proper  defense  is  made  the  assured 
can  never  recover  more  than  tlie  value  of  the  interest  he  had 
in  the  thing  insured;  but  counsel  must  be  awarr*  that  the  court 
must  decide  caus<>s  on  the  issues  made  by  the  pleadings,  and 
not  upon  issues  wh.ich  the  evidence  shows  could  have  been  suc- 
cessfully made,  but  which  the  parties  omitted  to  make. 

It  is  alleged  that  the  conveyance  to  Mrs.  Hickman  was  for 
the  recited  consideration  of  $4,S50,  and  she  admits  she  bouglit 
the  property  at  that  sum  subject  to  the  encumbrances.  But 
it  does  not  necessarily  follow  that  the  property  was  wcu'th  no 
more  than  the  encumiirances  and  the  amount  paid  to  Mrs. 
Bowen.  Mrs.  Hickman  may  have  bought  it  at  less,  or  sIih 
may  have  ])aid  more,  than  its  value,  and  of  course  what  she 
paid  is  no  certain  criterion  upon  which  to  dc^cide  hr)w  much 
the  pro|)erty  was  worth.  If,  as  the  (»vidence  stronj^ly  tends  to 
prove,  the  property  was  not  worth  more  than  $8,000  or  $10,- 
(KK),  and  the  ^incumbrances  ammnitf^d  to  $7,000,  then  Mrs. 
Hickman  only  lost  from  $1,CK)0  to  $8,(;00,  and  if  these  facts 
had  l)een  pleaded  the  recovery  would  either  have  been  limited 
to  the  excess  of  the  value  of  tlie  projierty  over  the  encum- 
l)rances  or  altogether  defeated.  But  as  tliey  were  not  pleaded 
we  can  not  inquire  into  that  question. 

The  only  issue's  made  were: 

1st.  That  Mrs.  Hickman  was  not  the  owner  of  the  pro]ierly, 
but  held  it  in  fraudulent  trust  for  Mrs.  Bowen  and  her  cred- 
itors. 

'2{\,  That  there  were  encumfiranct^s  on  the  property  which 
she  failed  to  disclose:  and, 

8d.  That  the  stipulated  preliminary  proofs  had  not  l)een 
made. 

The  first  and  second  of  these  defenses  were  not  sustained  by 
the  evidence,  and  the  third  was  waived  by  making  the  answers 
cross  petitions  and  seeking  to  have  the  jiolicies  canceled. 
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Petition  overruled. 

R.  D.  Smalley  and  A.  Duvall  for  appellants. 

E.  W.  Hawkins  for  appellees,  Gaddis,  <fec. 

F.  M.  Webster  for  appellees,  Bowen,  <fec. 


COMMONWEALTH  v.   STEVENS,  6z(:. 
(Filed  March  15,  1881— Not  to  he  report!  d, ) 

1.  Petition  against  the  State  luust  show  a  right  and  cause  of  action  in  the 
plaintiff  against  the  State. 

By  conferring  authority  upon  Stevens,  &c.,  to  sue  the  State  legislature 
did  not  thereby  admit  that  they  had  a  cause  of  action  or  were  entitled  to  a 
recovery  against  the  State. 

2.  The  petition  of  Stevens,  &c.,  against  the  State  was  insufficient  because 
it  did  not  state  facts  sufficient  to  show  a  light  to  recover,  or  cause  of  action 
in  the  plaintiffs  against  the  State. 

In  an  action  against  the  State  the  plaintiff  must  conform  to  the  require- 
ments of  the  act  authorizing  the  action  to  be  brought. 

3.  The  act  incorporating  "the  Green  and  Barren  River  Navigation  Co.," 
approved  March  9.  18t>8,  by  which  "the  Green  and  Barren  river  hue  of  navi- 
gation and  their  tributaries,"  together  with  the  grounds,  etc^,  wei-e  'loaned 
and  conveyed'*  to  tliat  corporation  for  thirty  years,  was  not  an  election  by 
the  State  to  purchase  or  appropriate  the  improvements  on  Rough  creek,  a 
tributary  of  Green  river,  under  the  right  reserved  in  the  act  incorporating 
the  Rough  Creek  Navigation  Co.  Nor  did  the  State  thereby  become  liable, 
as  purchaser  or  otherwise,  for  the  "original  cost  of  the  same."  or  for  dam- 
ages for  the  loss  of  the  value  thereof. 

4.  The  doctrine  of  Charles  River  Bridge  v.  Warren  Bridge,  &c.,  11  Peters, 
A2{),  is  approved. 

In  this  case  the  Hon.  Alvin  Duvall  and  the  Hon.  \Vm.  Lindsay  were  ap- 
point-ed  special  judges  by  the  governor  In  place  of  Judges  Cofer  and  Hines. 

Judge  Pryor  and  special  Judges  Duyall  and  Lindsay  constituted  the  court 
in  the  consideration  and  decision  of  this  case.     Judge  Hargis  not  sitting. 

Appeal  from  Davions  Circuit  Court. 

Opinion  of  the  court  hy  Juclsje  Duvall. 

By  an  act  of  the  legislature,  approved  8th  March,  1S5(),  a 
company  was  incor])ornted  to  Iniild  such  locks  and  dauis  on 
Rough  creek  as  might  he  deemed  necessary  for  its  navigation. 
Anyone  or  more  individuals  who  should  enter  into  a  ])repcril'ed 
bond  **shall  be  deemed  the  company,  and  entitled  to  all  the 
rights  and  privileges  hereof." 
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The  company  was  to  have  power  to  condemn  lands;  to  be 
responsible  fur  all  damages  resulting  from  the  erection  of  said 
dams;  all  the  property  belonging  to  the  company  to  be  liable 
for  its  debts  or  the  damages  caused  by  its  works;  it  was  au- 
thorized to  receive  such  tolls  as  it  might  demand,  **not  exceed- 
ing those  upon  Green  River,  and  at  all  times  subject  to  the 
revision  of  the  board  of  internal  improvement." 

The  business  of  the  company  was  declared  to  be  the  improve- 
ment of  the  navigation  of  Rough  creek,  and  the  erection  and 
carrying  on  of  such  machinery  and  manufacturing  as  they 
might  build. 

The  right  was  reserved  to  the  State  to  buy  the  company's 
interest  in  the  locks  and  dams  by  paying  the  original  costs  of 
the  same,  with  interest.     (Acts,  1865-6,  page  124.) 

Under  this  charter  a  company  was  organized,  who  went  on 
to  construct  a  lock  and  dam  and  perhaps  other  improvements. 

In  February,  1866,  James  Ford  sued  the  company  to  recover 
an  alleged  balance  of  about  $H,600  for  work  done  liy  him  in 
constructing  the  lock  and  dam,  and  to  enforce  a  lien  therefor 
upon  the  property.  Other  creditors  came  in  and  set  up  their 
claims  and  liens.  A  receiver  was  appointed  to  collect  the  tolls 
at  the  lock,  and,  in  certain  contingencies,  to  lease  it  out  to 
the  highest  bidder.  It  was  accordingly  leased  at  a  rental  of 
$80  for  the  first  six  months,  and  $220  for  the  next  six  months, 
and  on  the  1st  of  October,  1867,  the  court  rendered  a  judgment 
reciting  and  adjudging  "that  the  R.  C.  N.  &  Man.  Co.  have 
not  the  means  to  discharge  its  obligations,  and  that  the  rents 
of  its  property  will  be  insufficient  ever  to  pay  the  same,  it  is,. 
therefore,  ordered  that  lock  and  dam  No.  1,  on  Rough  creek,, 
together  with  all  its  fixtures  and  property,  and  all  the  corporate- 
rights  of  said  com])any  under  the  charter,  so  far  as  the  same 
can  be  sold  by  law,  and  the  real  estate  incident  or  belonging  to 
said  lock  and  dam  or  said  company,  except  the  water  power^ 
be  sold  for  the  purpose  of  paying  off  the  debts  of  the  com- 
pany," etc. 

On  the  6th  of  July,  186S,  a  sale  of  the  property  was  made 
under  this  judgment,  \Vm.  Brown  becoming  the  purchaser,  at 
the  price  of  $8,200,  who  gave  bond  therefor  with  \Vm.  Duke, 
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Sr.,  J.  B.  Stevens,  Titus  Bennett  and  Joe  B.  Bennett,  his 
sureties.  The  sale  was  confirmed  on  the  7th  of  October  fol- 
lowing. 

On  the  9th  of  March,  1808,  the  legislature  incorporated  the 
Green  and  Barren  River  Navigation  Co.,  by  which  the  **Green 
and  Barren  River  line  of  navigation,  and  their  tributaries," 
together  with  the  grounds,  houses,  franchises,  etc.,  were  **loaned 
and  conveyed  to  the  corporation  for  the  term  of  thirty  years 
from  and  after  the  time  they  get  possession  thereof." 

The  6th  section  of  the  act  provides  that  all  tolls  shall  inure 
to  the  company;  establishes  the  rat6  of  tolls  on  certain  classes 
of  boats  passing  each  designated  lock  on  the  two  rivers;  and 
authorizing  the  company  to  establish  tolls  on  other  boats,  pas- 
sengers, etc.,  from  time  to  time,  not  exceeding  the  present 
rates  established  by  the  Board  of  Internal  Improvement,  *'a8 
applicable  to  the  Kentucky,  Green  and  Barren  river  lines  of 
navigation  at  this  time." 

The  company  immediately  took  possession  of  the  property 
and  franchises  so  '^loaned  and  conveyed." 

Afterwards  the  plaintiff,  John  B.  Stevens,  and  others,  claim- 
ing to  be  the  '* present  owners"  of  the  improvements  on  Rough 
ereek,  claiming  that  the  act  incorporating  the  Green  and  Bar- 
ren River  Navigation  Co.  gave  that  company  such  franchises 
as  were  the  cause  of  effectually  destroying  the  value  of  their 
improvements  on  Rough  creek  and  making  it  worthless  to 
them;  and  claiming  finally  that  they  were  entitled  to  damages 
from  the  State  for  the  loss  of  their  property  on  account  of  the 
legislation  referred  to,  obtained  the  passage  of  the  act  approved 
March  11,  1876,  which,  after  reciting  the  foregoing  claims,  au- 
thorized the  plaintiffs  to  file  their  petition,  setting  forth  their 
demand  for  damages,  the  allegations  to  be  treated  as  contro- 
verted, and  to  be  established  by  proof;  and  if  on  the  hearing 
it  should  be  found  **that  the  plaintiffs  are  the  owners  of  the 
improvements  on  Rough  Creek,  *  *  *  and  that  they  are  en- 
titled, under  the  law  and  facts  of  the  case,  to  damages  against 
the  State  for  the  loss  of  the  value  of  their  improvements,  as. 
recited  in  the  preamble  of  this  act,"  judgment  therefor  should, 
be  rendered  against  the  Cf)mmonwealth. 
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Ill  April  following  the  plaintiffs  filed  this  petition.  The 
court  below  overruled  the  demurrers,  general  and  special,  filed 
by  the  defendant,  and  on  the  evidence  rendered  judgment  in 
favor  of  the  plaintiffs  for  $4,928,  with  interest  from  12th  of 
July,  1877,  to  reverse  which  the  Commonwealth  has  appealed. 

By  the  terms  of  the  enabling  act  the  appellees  were  required 
to  establish,  by  appropriate  allegation  and  proof,  those  propo- 
sitions: 

1st.  That  they  were,  at  the  time  of  the  passage  of  the  act, 
the  owners  of  the  improvements  on  Rough  Creek:  and, 

2nd.  That  they  were  "entitled,  under  the  law  and  facts  of 
the  case,  to  damages  against*  the  State  for  the  loss  of  the  value 
•of  their  improvements  as  recited  in  the  ])reamble  of  this  act. 

Ist.  In  their  petition  the"  appellees  allege  merely  "that  they 
are  the  owners,  and  personal  representatives  of  the  owners  in 
part,  of  said  property,  as  stated  herein,  and  successt)rs  to  said 
cumpany. "  When,  or  how,  they  became  either  owners  of  the 
property,  or  successors  to  the  company,  is  not  shown.  It  ap- 
])ears,  as  already  stated,  that  at  the  decretal  sale  reported  by 
the  commissioner  in  the  case  of  Ford  against  the  company 
Wm.  Brown  became  the  ])urchaser()f  the  property,  and  that 
Duke,  Stevens  and  tlie  two  Bennetts  wer(>  his  sureties  in  the 
bond  for  the  price.  It  is  not  pretended  that  the  appellees  ac- 
quired the  title  or  ownershi])  of  the  ])roj)erty  otherwise  than 
under  this  purcha^^n;  and  there  is  a  total  failure  of  jiroof  to 
show  that  Duke,  Stevens  or  the  Bennetts  actjuired  any  title 
whatever,  either  by  purchase  from  Brown  or  otherwise.  It 
would  seem  to  result  that,  having  failed  to  establish  their 
ownership  of  the  property,  they  at  least  were  !U)t  entitled  to 
relief. 

2d.  But  waiving  this  point,  and  conceding  that  Brown  and 
his  sureties  became  joint  purchasers  and  owners  under  the 
decretal  sale,  the  remaining  inquiry  is,  did  they  therei)y  be- 
come "entitled,  under  the  law  and  facts  of  the  case,  to  dam- 
ages against  the  State  for  the  loss  of  the  value  of  their 
improvements?" 

For  the  appellees  it  is  insisted  that  the  second  section  of  the 
act  incorporating  the  Green  and  Barren  River  Navigation 
Co.,  by  which  "the  Green  and  Barren  river  line  of  navigation 
:and   their  tributaries, "  together  with   the   grounds,  etc.,  were 
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"loftiied  aiul  conveyed"  to  that  corporation  for  thirty  years, 
was  an  election  by  the  State  to  buy  the  improvements  on 
Rough  creek,  under  the  right  reserved  in  the  act  incorporating 
the  Rough  Creek  Navigation  Co. ;  that  it  was  an  absolute  pur- 
chase and  appropriation  by  the  State  of  those  improvements, 
the  title  of  which  vested  at  once,  and  that  immediately  upori: 
the  passage  of  the  act  authorizing  the  loan  and  conveyance 
the  State  became  liable,  as  a  purchaser,  for  the  ** original  costs 
of  the  same  with  interest"  from  the  date  of  the  completion  of 
the  work. 

If  this  proposition  were  conceded  it  is  not  easy  to  see  how  it 
would  help  the  claim  of  the  appellees.  If  the  State  purchased 
this  property  on  the  9th  of  March,  1808,  and  thereby  actpiired 
the  title,"and  became  at  once  liable  for  the  cost  of  it  with  in- 
terest, what  possible  title  or  right  could  the  appellees  have^ 
acquired  by  the  purchase  at  the  decretal  sale  of  the  same  prop- 
erty made  on  the  6th  of  July,  1868?  What  was  there  for  the^ 
commissioner  to  sell  or  the  purchaser  to  l)uy? 

But  there  was  no  such  purchase.  The  State,  in  loaning  to 
the  Green  and  Barren  River  Navigation  Co.  for  thirty  years 
the  Green  and  Barren  river  line  of  navigation  and  their  trib- 
utaries, did  not  include,  and  ccAild  not  have  intended  to  in- 
clude, the  improvements  on  Rough  creek.  It  included  such 
tributaries  of  the  two  rivers  as  were  within  the  control  of  the- 
State — such  as  it  had  a  right  to  lease  or  loan,  and  none  other. 
Neither  the  State  nor  the  Green  and  Barren  River  Navigation 
Co.  ever  construed  the  lease  as  embracing  the  lock  and  dam  on 
Rough  creek;  no  possession  of  them  was  ever  claimed  or  taken; 
uor  is  it  pretended  that  they  were  of  any  use  or  value  whatever 
to  that  corporation. 

Besides,  the  appellees  asserted  no  claim  founded  on  the  sup- 
posed purchase  by  the  State,  either  in  their  application  to  the 
legislature  for  authority  to  sue  or  in  their  petition.  Their 
claim,  as  recited  in  the  preamble  of  the  enabling  act,  was  that 
the  act  incorporating  the  Green  and  Barren  River  Navigation 
Co.  conferred  on  that  company  such  franchises  as  caused  the- 
destruction    of   the  value   of   their   improvements   on    Rough- 
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creek,  *' making  it  worthless  to  them,  and  an  obstruction  to 
the  natural  navigation  of  said  stream." 

And  the  fourth  section  of  the  act  provides  that  if  on  the 
hearing  it  shall  be  found  that  the  plaintiffs  are  the  owners  of 
the  improvements,  and  aro  entitled  to  damages  **for  the  loss 
of  the  value  of  their  improvements,  as  recited  in  the  preamble 
of  this  act,"  the  court  or  jury  ''shall  ^x  the  amount  of  such 
damage,"  and  render  judgment.  The  authority  of  the  appel- 
lees to  sue  is  thus  restricted  by  the  act  to  a  single  well-defined 
cause  of  action,  depending  purely  on  damages,  and  nece3saril3' 
excludes  any  cause  of  action  arising  upon  contract. 

If  it  were  conceded  that  the  State  was  liable  for  the  damages 
resulting  from  the  supposed  loss  of  the  value  of  the  Rough 
creek  improvements,  as  recited  in  the  enabling  act,  we  are  of 
opinion  that  the  Rough  creek  Navigation  and  Manufacturing 
Co.,  and  not  the  appellees,  would  be  entitled  to  such  damages. 

The  alleged  wrongful  act  of  the  State — the  passage  of  the 
charter  of  the  Green  and  Barren  River  Navigation  Co. — was 
done  on  the  9th  of  March,  1868.  The  corporation  which  made 
the  improvements  on  Rough  creek  was  undoubtedly  the  owner 
of  them  at  that  time.  True  there  was  then  a  judgment 
against  the  corporation  for  the  sale  of  its  property,  but  that 
judgment  in  no  way  divested  or  impaired  its  title.  The  judg- 
ment was  executed  by  the  sale  made  on  the  6th  of  Jul}-, 
18(38. 

What  passed  by  that  sale?  Certainly  not  the  right  of  action 
which  had  accrued  four  months  previously  to  the  corporation. 
Where  real  property,  valuable  chiefly  for  its  im))rovements,  is 
adjudged  to  l)e  sold,  and  before  the  sale  a  wrong-doer  wantonly 
destroys  the  improvements,  would  it  be  serioush'  contended 
that  thesulisecpient  purchaser  would  be  entitled  to  the  damages 
resulting  from  the  injury,  eitlier  upon  the  ground — as  arg^ued 
here — that  the  sale  related  back  to  the  judgment,  or  that  the 
purchnsev  was  the  succe^risor  of  the  original  owner? 

But  we  are  of  opinion  that,  under  no  possible  view  of  the 
*law  and  facts  of  the  ca^.e.  "can  the  Statu  beheld  liable,  either 
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to  the  corporation  or  to  the  nppelleps,  for  the  daQiages  result- 
ing from  the  supposed  injur3\ 

It  is  alleged  in  the  petition  that  at  the  time  the  charter  of 
1856  was  passed  the  State  had  control  of  the  works  on  Green 
and  Barren  rivers,  on  which  it  had  established  certain  rates  of 
toll;  that  in  view  of  these  privileges  belonging  to,  and  used 
by,  the  State,  the  investments  on  Rough  creek  were  made, 
**and  th?se  were  the  inducements  moving  thereto,  and  thej^e 
were  the  pledges  made  to  said  company  and  successors  by  the 
defendant  at  the  time  of  said  investments;"  that  in  March, 
1868,  the  State,  in  violation  of  said  contract,  leased  to  a  com- 
pany, then  incorporated,  the  Green  and  Barren  river  line  of 
navigation,  with  authority  tf)  charge  higher  rates  of  toll,  wjiich 
company,  under  the  authority  thus  conferred,  did  lawfully 
charge  boats  running  on  Green  river  such  rates  of.  toll'  as  to 
drive  them  from  the  trade  on  Rough  creek,  thereby  destroying 
the  value  of  the  lock  and  dam  on  that  stream. 

The  idea  of  a  contract  or  pledge  arising,  by  way  of  implica- 
tion, out  of  a  grant  like  this  was  effectually  set  at  rest  by  the 
celel)rated  case  of  Charles  River  Bridge  v.. Warren  Bridge,  &c., 
11  Peters,  420,  in  which  the  legislature  of  Massachusetts  in- 
corporated a  company  in  1785  to  build  a  bridge  over  Charles 
river,  granting  them  tolls.  The  bridge  was  built  under  this 
charter,  and  the  corporation  received  the  tolls  allowed  by  the 
law.  In  1828  another  company  was  incorporated  to  build  the 
Warren  bridge,  near  the  former,  over  the  same  river.  This 
bridge  was  allowed  to,  and  did,  become  free  after  a  few  years. 
The  result  was  that  the  value  of  the  franchise  granted  by  the 
act  of  1785  was  entirely  destroyed.  In  the  suit  brought  by  the 
Charles  River  Bridge  Co.  the  principal  ground  of  relief  relied 
on  was  that  the  charter  granted  the  Warren  Bridge  Co.  was  a 
violation  of  the  contract  implied  by  the  grant  to  the  former. 
**Its  income, "  says  the  Supreme  Court,,  "is  destroyed  by  the 
Warren  bridge,  which,  being  free,  draws  off'  the  passengers 
and  property  which  would  have  gone  over  it,  and  renders  their 
franchise  of  no  value.  This  is  the  gist  of  the  complaint. 
In  order  then  to  entitle  themsi^lves  to  relief  it  is  necessary 
to  show  that   the  legislature  contracted   not    to  do  tlie  act  of 
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which  they  complain."  But  it  was  held  that  the  charter  cod- 
tained  no  such  contract  on  the  part  of  the  State;  it  contains 
no  words  that  even  relate  to  another  bridge,  or  to  the  diminu- 
tion of  their  tolls,  or  to  the  line  of  travel,  and  that  such  an 
agreement  can  not  be  implied. 

This  court  has  distinctly  and  repeatedly  approved  this  doc- 
trine. In  the  case  of  the  Richmond  and  Lexington  Turnpike 
Road  Co.  V.  Rogers,  1  Duvall.  185,  it  was  held  that  in  grant- 
ing a  ferry  or  other  similar  franchise  the  State  does  not  de- 
prive itself  of  the  power  to  construct  other  facilities  of  trade 
and  travel,  although  the  exercise  of  the  power  may,  and  gen- 
erally does,  result  in  individual  loss  and  injury  for  which  no 
legal  means  of  redress  are  provided. 

It  follows  that  in  the  grant  made  to  the  Rough  Creek  Co. 
the  State  entered  into  no  agreement,  express  or  implied,  that 
there  should  be  no  impairment  of  the  profits  of  the  franchise 
l)y  any  change  which  the  State  might  choose  to  make  in  the 
rates  of  toll  on  either  of  the  rivers.  On  the  contrary,  those 
rates  on  both  rivt^rs  were  exjiressly  placed  within  the  uncon- 
trolled discretion  of  the  legislature.  The  Rough  Creek  Co.  was 
given  power  to  demand  tolls  "not  exceeding  those  upon  Green 
river,  and  at  all  times  subject  to  the  revision  of  the  Board  of 
Internal  Improvement."  The  tolls  upon  Green  river  were 
at  the  time  under  the  control  of  the  same  board,  which  was  a 
mere  agency  of  the  State. 

The  wisdom  of  the  law  under  which  the  tolls  on  Green  river 
were  increased  may  be  questionable,  but  the  power  of  the  iej^- 
islature  to  pass  it  seems  undoubted. 

The  judgment  is  reversed  on  the  original  appeal  and  affirmed 
on  the  cross  a))peal  and  the  cause  remanded,  with  directions  to 
sustain  the  general  demurrer  to  the  petition  and  to  dismiss  the 
action. 

P.  W.   Hardin,  Attorney-CJeneral,  for  appeljant. 

W.  N.  Sweeney  &  Son  and  E.  D.  Walker  for  appellees. 
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HENI)P:RS0N  national  bank  v.  LAGOW. 

(Filed  October  31,  1878— Not  to  be  reported.) 

1.  A  desire  to  further  secure  a  pre- existing?  dtbt  was  a  sufficient  consid- 
eration in  this  case  to  uphold  the  executed  contract  of  assignment  of  notes 
as  an  additional  security  therefor,  and  to  vest  the  title  to,  and  beneficial 
interest  in.  the  notes  in  the  assignee. 

2.  The  statute  has  not  made  inadequacy  of  consideration,  or  even  the  ab- 
sence of  any  consideration  at  all,  for  an  assignment  a  valid  defense  to  an 
action  by  the  assignee. 

3.  The  criterion  by  which  to  test  a  legal  defense  against  an  assignee  is  to 
suppose  the  note  due  and  an  action  brought  by  the  assignor,  at  the  time  the 
maker  received  notice  of  the  assignment,  and  then  to  inquire  whether  the 
matter  relied  on  existed  and  could  have  been  pleaded  to  that  action.  If  it 
could  not,  then  it  constitutes  a  valid,  legal  defense  or  set-off  against  the 
assignee. 

4.  A  defense  or  a  set  off  to  be  available  against  an  assignee,  under  the 
.statute,  must  have  existed  before  notice  of  the  assignment;  but  such  de~ 
fenses  and  set  offs  may  sometimes  be  allowed  upon  equitable  grounds 
independent  of  the  statute. 

But  a  party  seeking  to  make  a  defense  or  setoff  in  equity,  beyond  that 
given  by  the  statute  must  show  affirmatively  the  existence  of  the  facts 
necessary  to  raise  the  equity. 

(See  opinion  as  to  the  difference  between  this  case  and  Lee  v.  Smead,  &c., 
1  Met.,  62S.  and  Bay  v.  Coddington,  5  Johnson's  Cby.,  56.) 

a.  One  person  can  not  cast  upon  another  the  loss  I'esulting  from  his  own. 
laches. 

Appeal  from  Henderson  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Cofer. 

Although  the  bank  gave  no  new  consideration  for  the  a.«sign- 
ment  of  the  note?,  Stapp  liad  a  right  to  give,  and  the  bank  to 
accept,  additional  seciurity  for  the  pre-existing  debt  for  which 
Stapp  was  bound,  and  Stapp's  desire  to  further  secure  the  debt 
was  a  sufficient  consideration  to  uphold  the  executed  contract 
of  assignment,  and  to  vest  the  title  to,  and  beneficial  interest 
in,  the  notes  in  the  bank.  Being  thus  vented  with  the  title  to 
the  notes,  the  bank  might  maintain  an  action  on  them  against 
the  maker,  and,  so  far  as  mere  legal  defenses  are  concerned,  itsr 
right  to  recover  can  not  be  in  anywise  affected  by  the  consid- 
eration on  which  the  assignments  to  it  were  based. 

The  criterion  by  which  to  test  a  legal  defense  against  an  as- 
signee is  to  suppose  the  note  due  and  an  action  brought  by  the 
assignor  at  the  time  the  maker  received  notice  of  the  'assign- 
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nient,  and  then  to  inquire  whether  the  matter  relied  on  existed 
and  could  have  been  pleaded  to  that  action.  If  it  could  not, 
then  it  constitutes  no  valid  hgal  defense  or  set-off  against 
the  assignee,  and  the  right  to  make;  it  is  not  reserved  to  the 
maker  hy  the  statute  which  only  provides  for  such  as  existed, 
and  could  have  been  used  against  the  assignor  before  notice  of 
the  assignment.     (Walker  v.  McKay,  2  Met.,  294.) 

Applying  this  test  to  the  defense  ])leaded  in  this  case,  it 
must  be  held  not  to  be  valid  as  a  legal  defense.  It  does  not 
come  within  the  statutory  reservation.  It  did  not  exist,  and 
could  not  have  been  used  against  the  assignor  before  notice  of 
the  assignment,  for  the  debt  to  Hollow^ay's  executor  had  not 
then  been  paid,  nor  was  it  then  due.  If  the  notes  sued  on  by 
the  bank  had  l)een  due  and  sued  on  by  Stapp,  and  Lagow  had 
been  called  on  to  plead  to  the  suit  on  the  day  on  which  he  re- 
ceived notice  of  their  assignment,  the  existence  of  Holloway's 
lien  would  not  of  itself  have  constituted  a  defense,  either  legal 
or  equitable.  Lagow,  therefore,  had  no  defense  against  the 
notes  before  he  received  notice  of  the  assignment,  and  if  he 
now  has  a  defense  it  must  have  come  into  existence  since  that 
time,  and  is  independent  of  the  statute. 

That  the  bank  paid  no  new  consideration  for  the  assignment 
does  not  affect  the  question  we  are  now  considering.  We  have 
seen  that  it  held  the  notes  under  an  assignment  valid  lietween 
assignor  and  assignee,  and  to  a  maker  who  had  no  defense  or 
set-off  l)efore  notice  of  the  assignment,  which  he  could  have 
made  available  against  the  assignor,  it  is  immaterial  upon 
what  consideration  the  assignment  may  have  benn  made;  the 
bank  is  none  the  less  an  assignee  invested  with  the  title  to  the 
notes  and  a  right  to  sue  on  them  in  its  own  name.  The  stat- 
ute has  not  made  the  inadequacy  of  the  consideration,  or  pven 
the  absence  of  any  consideration  at  all,  for  the  assignment  a 
valid  defense  to  an  action  by  an  assignen,  however  these  cir- 
cumstances may  affect  the  rights  of  the  maker  of  the  note  and 
of  the  assignee  when  the  former  comes  to  set  up  a  defense  or 
set-off  arising  after  notice. 

Bufalthough  the  statute  does  not  allow  a  defense  or  set-off*, 
so  existing  and  capable  of  being  used  against  the  assignor  be- 
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fore  notice  of  the  assignment,  to  be  used  against  the  assignee, 
vet  such  defenses  and  set-ofYs  may  nevertheless  he  sometimes 
aUowed  upon  equitable  grounds  independent  of  the  statute. 

But  a  party  seeking  to  make  a  defense  or  set-off  in  equity 
beyond  that  given  by  the  statute  must  show  affirmatively  the 
existence  of  the  facts  necessary  to  raise  the  equity. 

The  bank  parted  with  nothing,  and  Stapp  receiving  nothing, 
for  the  assignment  of  the  notes,  and  Lagow  having,  as  we  con- 
<;lude  from  the  evidence,  paid  the  note  due  July  28,  1875,  be- 
fore notice  of  the  assignment  of  the  last  two  notes  to  the  hank, 
and  having  been  subsequently  compelled  to  pay  the  debt  to 
HoUoway's  executor,  he  was  thus,  without  fault  on  his  part, 
placed  in  a  position  in  which,  if  compelled  to  pay  the  two  notes 
to  the  bank,  he  will  be  compelled  to  pay  ten  or  twelve  hundred 
dollars  more  than  he  agreed  to  ])ay,  and  to  look  to  Stapp  for 
Teimbursement.  And,  even  though  Stapp  be  solvent,  Lagow 
will  be  placed  in  a  worse  condition  than  he  would  have  occu- 
pied if  his  notes  had  not  been  assigned.  But  if  the  bank  is 
not  permitted  to  collect  the  amount  of  the  note  paid  to  Stapp 
in  ignorance  of  the  assignment  it  will  be  in  no  worse  condition 
than  it  was  before  it  received  the  notes.  It  seems,  therefore, 
not  to  be  equitable  to  compel  him  to  i)ay  both  notes  to  the 
bank,  but  he  should  at  most  only  l)e  required  to  pay  the  excess 
of  the  last  three  notes  over  the  amount  jmid  to  extinguish 
Holloway's  lien. 

But  his  counsel  contend  that,  having  ])aid  the  note  maturing 
January  28,  1875,  to  Stapp,  and  having  also/paid  theHolloway 
lien,  and  as  these,  with  former  payments,  exceed  the  price  he 
agreed  to  pay  for  the  property,  he  should  not  be  required  to 
pay  anything  to  the  bank.  This  is  claimed  on  the  ground  that 
the  bank  paid  nothing  for  the  notes,  and  consequently  is  not  a 
holder  for  value,  and  they  cite  Lee  v.  Smead,  &c.,  I  Met.,  28, 
and  Bay  v.  Coddington,  5  Johnson's  Chy.,  50,  in  support  of 
their  position. 

Those  cases  are  not  like  this.  In  the  former  the  contest  was 
between  one  who  had  assigned  a  note  for  collection  and  a  per- 
son who  had  received  it  from  the  assignee  of  the  owner  as  col- 
lateral security  for  a  pre-existing  debt,  and  all  that  was  decided 
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xvMs  that  the  holder's  title  could  not  be  upheld  against  the  real 
owner  on  the  ground  that  the  note  had  been  received  for  value 
in  the  regular  course  of  business,  and  this  is  substantially  the 
same  as  Bay  v.  Coddington. 

But  here  Laguw  owed  both  nf)tes,  and  he  also  owed  another 
to  Stapp,  and  having  already  received  notice  of  theassignnient^ 
and  being  then  apprized  of  the  existence  of  Holloway's  lien, 
and  knowing  that  if  he  paid  the  remaining  note  to  Stapp, 
and  should  thereafter  be  compelled  to  pay  that  lien,  nothing 
would  remain  for  the  bank.  He  paid  to  Stapp  before  maturity 
the  note  still  held  by  him.  Did  he  in  this  violate  the  rights 
of  the  bank? 

At  the  time  Lagow  paid  the  note  nnitiiring  January  2^,  1875, 
to  Stapp  the  debt  to  Holloway's  executor  was  due,  and  Lagow 
might  have  ])aid  the  amount  of  that  note  to  the  executor,  and 
would  have  had  a  valid  defense  if  sued  by  Stajip.  He,  there- 
fore, had  it  in  his  power,  by  taking  that  course,  to  protect 
both  himself  and  the  bank  to  that  extent. 

It  does  not  appear  that  Stapp  was  then  insolvent,  or  that 
Lagow  had  any  reason  to  suppose  that  he  would  not  pay  the 
Hollo  way  debt;  yet  as  he  had  it  in  his  i)ower  by  paying  the 
amount  due  on  the  note  held  by  Stapp  on  that  debt,  and  by 
taking  that  course  he  could  have  secured  the  assignee,  to  that 
extent,  against  the  hazard  of  loss  by  the  subsequent  insolvency 
of  Stapp  and  his  failure  to  remove  the  lien,  we  have  reached 
the  conclusion,  through  we  confess  not  without  some  hesitation, 
that  it  was  his  duty  to  take  that  course,  and  that  he  should 
have  been  adjudged  liable  to  the  bank  for  whatever  would  by 
that  course  have  been  saved  to  it  —  that  is,  th(»  difference 
between  the  amount  of  the  last  three  notes  and  the  amount 
paid  to  remove  Holloway's  lien. 

That  the  bank  holds  other  securities  which  may  be  sufficient 
to  satisfy  its  debt  we  do  not  regard  as  material,  but  if  ma- 
terial, the  burden  was  on  Lagow  to  show  the  fact  as  one  neces- 
sary to  raise  the  equity  he  is  asserting.  ( Waterman  on  Set-oflP, 
section  410,  page  4()H. ) 

Judgment  reversed  and  cause  remanded  for  a  judgment  in. 
conformity  to  this  opinion. 
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Judge  Cofer  filed,  November  19,  1878,  the  following  response 
of  the  court  to  the  petition  of  counsel  for  appellee  for  a  re- 
hearing: 
I  We  attempted  to  draw  the  distinction   between   a  legal  de- 

fence— that  is,  a  defense  authorized    by  the  statute— and  an 
I  equitable  defense,  or  one  which  could  be  made  independent!}' 

of  the  statute.  When  counsel  say  Lagow's  defense  to  the 
notes  existed  on  the  making  of  them,  we  are  prepared  to  agree 
with  them  if  they  mean  an  equitable  defense;  but  if  they  mean 
that  he  had  all  the  time  a  legal  defense,  then  we  think  they 
,  are  in    error.     The   deed  contains    no   covenant   against    en- 

I  cumbrances,  but  merely  a  covenant  of  warranty,  and  of  that 

I  covenant  there  was  no  breach  until  long  after  notice  of  the 

I  assignment,  and  if  he  had  been  sued   by  Stapp  on  any  of  the 

'  notes   maturing  before  the  debt    to  Holloway's  executor   he 

would  have  had  had  no  defense  on  account  alcme  of  the  exis- 
tence of  that  lien  l)ecause  Stapp's  contract  had  not  been 
broken  in  any  way,  and  in  order  to  make  a  valid  defense  Lagow 
would  have  been  ct)mpelled  to  show  insolvency,  nonresidence, 
fraud,  or  some  other  equitable  reason  why  the  chancellor 
should  interi)ose  with  his  preventive  process.  And  as  the 
chancellor  only  interferes  with  the  assertion  of  legal  rights  so 
far  as  necessary  to  prevent  injustice,  one  who  sets  up  an  equi- 
table defense  and  appeals  to  the  chancellor  for  aid  must  not 
only  make  out  a  case  showing  that,  unless  equity  will  inter- 
pose, he  will  suffer  injustice,  but  it  must  not  appear  that  he 
had  the  means  of  indemnity  in  his  own  hands,  for  it  is  a  maxim 
in  equity  that  the  negligent  will  not  be  assisted. 
;  Lagow  had  it  in  his  power  to  partially  protect  himself  by 

paying  the  note  maturing  in  January,  1875,  to  Holloway's 
executor,  and  thereby  showing  that  he  had  l)een  compelled  to 
pay  the  residue  of  that  lien  and  would  lose  it  unless  permitted 
to  retain  it  out  of  the  notes  held  by  the  bank,  he  would  have 
had,  not  a  legal,  but  an  equitable  defense  pro  tanto  against 
these  notes.  But  instead  of  this,  he  neglected  to  indemnify 
himself,  when  he  could  have  done  so,  and  now  asks  the  chan- 
cellor to  indemnify  him  at  the  expense  of  the  bank.  In  such 
.a  case  the  chancellor  will  treat  Lagow  as  standing  just  where 
Jie  would  have  stood  if  he  had  protected  himself  as  far 
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in  his  power,  aud  will  not  permit  him  to  cast  upon  the  hank 
the  h)ss  that  must  result  from  his  own  laches. 

We  have  not  overlooked  the  fact  that  this  case  was  tried  at 
law,  but  treat  it  as  in  eipiity  because  the  whole  defense  was 
equitable  and  not  legal. 

That  the  note  maturing  January,  1875,  was  paid  through  the 
cashier  of  the  appellant  does  not  aliect  the  question.  The 
cashier  did  only  what  Lag(jw  directed,  and  acted  in  the  matter 
for  him,  and  not  for  the  bank. 

Petition  overruled.  • 

Vance  &  Merritt  for  appellant. 

J.  \V.  Lockett  and  M.  Veaman  for  aj)pellee. 


ADAMS^  ASS'P:E  v.  BRANCH,  tVrc. 
(Filed  September  U,  1880 — Not  to  be  reported.) 

1.  Conveyance  of  land  fraudulent  as  to  vendor  and  constructively  fraudu- 
lent as  to  vendees— In  this  case  the  grantor  conveyed  land  to  a  son  and  son- 
in-law  who  in  gooJ  faith  paid  him  about  one-third  of  its  value,  without 
any  knowledge  upon  their  part  that  the  grantor  would  not  be  able  to  pay 
all  his  debts.     Held— 

First.  The  conveyances  were  fraudulent  as  to  the  vendor  and  construc- 
tively fraudulent  as  to  the  vendees. 

Second  That  the  vendees  hnd  a  prt^forred  lien  on  the  land  for  the  purchase 
monov  pii  I  by  them. 

Third.  That  the  vendees  must  pay  all  the  debts  of  the  vendor  existing  at 
the  date  of  their  purchases,  otherwise  the  land  to  be  sold  and  proceeds  ap- 
plied first  to  pay  their  preferred  claims  and  then  to  pay  claims  of  creditors 
existing  at  the  time  they  purchased. 

2.  The  renewal  of  a  debt,  or  obligation  therefor,  does  not  amount  to  a  sat- 
isfaotioD  or  discharge  of  the  original  obligation  unless  there  has  been  some 
change  in  the  security. 

3.  Purchaser  in  good  faith  from  a  constructively  fraudulent  vendee  will 
not  be  disturbed;  but  such  constructively  fraudulent  vendee  must  account 
for  the  value  of  the  land  sold  by  him  less  the  amount  paid  for  it  by  him. 

4.  Discovery  of  fraud— See  in  opinion  a  statement  of  facts  showing  why 
the  chaDcellor  should  not  search  for  facts  to  bar  a  recovery  by  reason  of 
lapse  of  time. 

5.  Assignee  of  bankrupt  can  maintain  an  action  to  set  aside  fraudulent 
conveyances  by  the  bankrupt,  and  to  subject  land  so  conveyed  by  him. 
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Appeal  from  Nicholas  Circuit  Cciirt. 
Opinion  of  the  court  hy  Juclgt^  Prvor. 

It  is  not  material  to  inquire  what  were  the  motives  i)rompt- 
ing  Samuel  Adams  to  dispose  of  his  land  to  his  son  and  son- 
in-law.  .  He  was  at  the  time  indebted,  and  the  conveyance  of 
more  than  two-thirds  of  his  entire  estate  can  not  l»e  upheld  as 
against  the  claims  of  creditors — one  must  he  just  l)efore  he  is 
generous — andwhiii?  a  gift  to  one's  children,  hy  way  of  advance- 
ment or  otherwise,  may  he  made,  if  endangering  the  claims  of 
«'xisting  creditors,  the  chancellor  will  not  hesitate  to  disregard 
all  such  transactions..  In  this  case  thc^re  was  a  consideration 
X)aid  hy  the  son  and  son-in-law  for  the  land,  and  we  are  in- 
clined to  conclude  from  tlie  testimony  that  they  wer(>  not  ap- 
prised of  the  p(?cuniary  condition  of  the  father,  hut  accepted 
the  lands  in  good  faith,  and  at  h»ast  haxl  no  knowledi^e  of  any 
design  on  the  part  of  th^^  father  to  defraud  his  creditors.  The 
proof  conduces  also  to  show  that  Samuel  Adams,  at  the  date  of 
the  honds  in  1S72,  htdievcd  that  the  price  to  he  ])aid  for  this 
land  wouhl  satisfy  his  del)ts,  hut  in  that  h«' was  mistaken,  and, 
so  far  as  this  recc^rd  shows,  hut  little  of  the  money  received 
was  applied  in  that  way,  and  his  dehts  arr*  unjiaid. 

The  land  sold  was  worth  not  less  than  ^U)  pi'V  acre  when 
these  ctjnveyances  were  made,  orwhcMi  the  honds  were  executed. 
It  is,  then,  an  admitted  fact  tliat  his  creditors  are  unpaid  and 
his  children  have  received  decnls  to  the  land  for  which  they 
paid  scarcely  one-third  of  its  value,  and  wf^  fi<M»  no  reason  why 
the  sale  to  the  son  and  son-in-law  should  not  lje  held  as  con- 
structively fraudulent,  although  they  did  purchase  in  good 
faith. 

There  may  he  actual  fraud  on  the  part  of  the  grantor  and 
constructive  fraud  on  the  ])art  of  the  grantee.  If  the  grantees 
have  an  equity  in  this  case,  and  we  think  they  have,  they 
should  be  required  to  pay  the  claims  of  creditors  existing  at 
the  time  of  the  sale  to  them  in  February,  1H72,  or  the  land 
conveyed  to  them  should  be  sold  for  that  purpose.  They  have 
a  superior  equity  to  the  extent  of  the  money  paid  by  them, 
and  the  land  they  purchased  should  only  be  sold  to  pay  the 
debts  existing  at  the  time.  The  fact  that  some  of  the  debts 
were  renewed  did  not  amount  to  a  satisfaction  or  discharge  of 
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the  origiDal  obligation  unless  there  had  been  some  change  in 
the  security. 

The  son,  Millard  F.  Adams,  hap  gold  twtnity  acres  of  the 
land  received  by  him,  and  the  i)urchase  having  been  made,  as 
we  believe,  in  good  faith,  the  purchaser  will  not  bo  disturl)ed, 
but  Millard  F.  Adams  must  account  for  its  value  less  the 
amount  paid  per  acre  for  it,  estimating  the  whole  tract  pur- 
chased by  him  at  $1,500.  If  any  part  of  the  purchase  mone}' 
due  the  father  remains  unpaid,  unless  the  notes  are  in  the 
hands  of  innocent  ])arties,  the  same  will  be  subjected  to  the 
claims  of  the  antecedent  creditors. 

The  conveyance  to  this  land  was  not  made  until  the  year 
1874,  and  no  discovery  of  the  fraud  was  made,  or  could  have 
been  made,  by  any  of  the  parties  until  long  after  the  sale  took 
place.  The  relation  of  the  son  and  son-in-law  to  thf  grantor, 
and  with  i)ut  little,  if  any,  change  in  the  care  of  the  land,  pre- 
sented no  reason  for  inquiry  on  the  part  of  the  creditors,  and 
this  is  certainly  not  a  case  where  the  chancellor  should  search 
for  facts  to  base  a  recovery  In*  reason  of  the  lapse  of  time. 

That  the  assignee  can  maintain  this  action  has  been  settled 
by  this  court  in  Boone  v.  Hall,  7  Bush,  00,  and  in  Payne  v. 
Able.  What  debts  were  in  existence  at  the  date  of  the  bond 
in  February,  1872,  and  are  yet  unpaid,  does  not  sufficiently  or 
definitely  appear,  and  the  case  should  go  to  the  commissioner 
in  order  that  this  may  be  ascertained.  When  this  indebted- 
ness is  ascertained  the  land  should  be  sold,  first,  to  satisfy  the 
amount  paid  by  Branch  and  Adams  on  their  purchase,  with 
interest  from  day  of  sale — Adams  to  account  for  the  land  sold 
by  him  in  the  manner  already  stated — and  the  balance  api)lied 
to  the  claims  of  creditors;  or  the  appellees,  Branch  and  Adams, 
may  elect  to  retain  the  land  and  pay  the  debts. 

The  claims  of  creditors  subsequent  to  the  sale  of  the  land  iu 
February,  1872,  should  be  denied.  No  question  of  rents,  in- 
terest or  improvements  should  be  allowed  unless  the  land,  by 
reason  of  the  improvements  on  the  tract  purchased  by  either, 
has,  by  improvements  placed  upon  it,  been  enhanced  in  value 
j3eyond  $40  per  acre. 
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Nothing  in  this  opinion  is  to  preclude  the  appellees  from 
contesting  the  validity  of  any  claim  that  may  be  presented  to 
the  commissioner. 

Judgment  reversed  and  cause  remanded  for  further  proceed- 
ings consistent  with  this  opinion.  (Wood  v.  Gotf,  7  Bush,  63; 
Long  V.  Fisher,  2  Bush,  72. ) 

Judge  Hargis  not  sitting. 

Hargis  &  Norvell  and  Reid  &  Stone  for  appellant. 

Ross  &  Kennedy  for  appellees. 


GLOVER'S  EX'OR  v.  MYER  &  HAY. 

(Filed  December  K),  1880  — Not  to  be  reported.) 

1.  A  subscription  for  stock  in  a  corporation  is  not  released  by  an  aniend- 
TOsnt  to  Che  act  of  incorporation  unless  it  changes  the  object  of  the  cor- 
poration . 

2.  When  a  corporation  formally  accepts  an  anjendnient  to  its  charter,  and 
acts  under  it,  the  presumption  is  that  each  stockholder  individually  affirms 
and  accents  such  amendment. 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Judge  Hines. 

In  1S67  the  Elizabethtown  &  Paducah  Railroad  Co.  was  char- 
tered and  authorized  to  construct  a  railroad  from  Elizabeth- 
town  to  Paducah.  To  the  capital  stock  of  this  comiiany 
appellant  made  an  unconditional  suJ)scription  of  $2,500,  on 
which  ho  jniid  two  calls.  Subsequent  to  this,  in  1808,  the 
charter  was  amended,  and,  among  other  thing?,  the  comjiany 
was  authorized  to  build  branch  roads.  In  1873  the  charter 
was  again  amended,  and  the  name  of  the  company  changed  to 
the  Louisville,  Paducah  &  Southwestern  Railroad  Co. 

Under  the  amendment  of  1868  the  company  constructed  a 
branch  road  from  Cecilia  to  Louisville.  Appellees  were  con- 
tractors in  the  building  of  this  branch,  and  having  obtained 
judgment  against  the  company  and  had  execution  returned  no 
property  found,  they  instituted  this  proceeding  in  equity  to 
subject  the  unpaid  portion  of  the  susbcriptions  made  by  appel- 
lant's testator. 

Without  alleging  fraud  or  mistake,  appellant  seeks  to  escape 
liability  on  the  ground  that  certain  conditions  were  attaobtd 
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to  this  subscription,  and  upon  the  further  ground  that  he  was 
released  by  the  amendments  to  the  charter  which  undertook 
to  change  his  contract  with  the  E.  <fe  P.  R.  R.  Co.,  and  which 
amendments  he  alleges  he  did  not  acce])t.  The  allegation  of 
appellant's  answer  is  that  the  amendment  of  18(3S  was  ob- 
tained without  his  consent,  and  that  when  the  company  ac- 
cepted it  he  refused  to  pay  any  more  on  his  subscription. 
There  is  no  charge  that  appellant  did  anything  more  to  manifest 
his  disapproval  of  the  amendments  than  stated  until  the  filing 
of  the  answer  in  this  cate  in  1S78. 

It  may  be  conceded  that  a  sul)J:criber  for  stock  is  released 
by  a  subsfHiuent  alteration  of  the  organization  of  the  company 
where  such  alteratitjn  is  fundamental  and  not  contemplated  by 
the  charter  or  by  the  general  law.  But  whatever  the  alteration 
may  be  the  liability  for  the  subscription  remains  if  the  amend- 
ment affecting  the  alteration  is  accepted  by  the  subscriber  to 
the  stock,  and  that  acceptance  may  be  manifested  by  ac- 
quiescence as  well  as  l)y  an  express  acceptance.  Esi)ecially  is 
this  true  in  a  contract  between  one  who  becomes  a  creditor  i^f 
the  company,  subse(|uent  to  the  subscriptioij,  and  the  sub- 
scriber for  stock.  When  the  amendm(uit,  as  in  this  case,  is 
acce[)ted  by  the  majority  of  the  stockholders  and  the  company 
proceeds  to  act  under  it,  good  faith  to  the  company,  as  well  as 
to  those  dealing  with  it,  requires  that  the  non-assenting  stock- 
holder should  make  known  his  nonacceptance  of  the  amend- 
ment in  an  unequivocal  and  ])ublic  manner. 

In  this  instance  it  is  not  charged  that  notice  was  given  in 
anyway  to  the  public  of  the  nonacceptance,  nor  in  fact  to  the 
company.  The  only  charge  in  the  answer  from  which  an  im- 
plied notice  to  the  comjjany  could  be  inferred  is  that  after  the 
amendment  appellant  refused  to  pay  his  subscription.  Under 
these  circumstances  those  dealing  with  the  company  had  a 
right  to  presume  an  acceptance  of  the  amendment  on  the  part 
of  the  stockholders,  and  to  look  to  the  unpaid  subscription  a» 
a  fund  out  of  which  their  claims  were  to  be  satisfied.  This  is 
unlike  a  case  where  there  is  no  acceptance  of  an  amendment 
to  a  charter  by  the  company  itself  through  its  corporate  or« 
ganization. 

Digitize'd  by  VjOOQ IC 


o'bannon  v.  cord.  183" 

Before  an  amendment  is  binding  upon  the  company  in  its 
corporate  capacity  there  must  be  either  a  formal  acceptance 
or  conduct  under  the  amendment  by  which  the  acceptance  of 
the  company  is  made  manifest;  i)ut  where  the  company,  as 
such,  formally  accepts  an  amendment,  and  acts  under  it,  the 
presumption  is  that  the  stockholders  individually  approve  and. 
accept  the  amendment. 

Judgment  affirmed. 

Judge  Gofer  not  sitting, 

John  Roberts  for  appellant. 

D.  \V.  Sanders  and  D.  M.  Rodman  for  ap])ellees. 


O'BAXXOX  V.  CORD. 

(Filed  December  7,  Ib^su— Not  to  be  reported.) 

1.  Assipriinient  of  errors  is  sulTicient,  as  set  out  lierein,  to  raise  the  ques- 
tion as  to  the  correctness  of  the  jud(?ment  appealed  from. 

i.  D-»viistavit  is  not  established  by  a  judgment  ap;ainst  administrator  for 
a  debt  aKiiinst  his  intestate,  and  a  return  of  no  property  thereon. 

3.  Surety  of  administrator  and  administrator,  when  sued  as  for  a 
devastavit,  may  plead  and  shovp  whether  he  has  n^ceived  assets  or  not. 

4.  Administrator  illegally  appointed,  whose  appointment  has  bten  ad.- 
judged  to  have  been  void,  and  the  surety  in  the  bond  executed  by  him,  may 
be  sued  bj'  the  legal  administrator  to  recover  any  assets  of  his  intestate 
which  come  to  his  hand  under  or  by  virtue  of  such  illegal  or  void  appoint- 
ment. 

But  a  creditor  has  no  right  to  maintain  such  an  action  against  such 
Illegally  appointed  administrator  or  the  surety  in  the  bond  executed  by  him, 
unless  he  alleges  and  shows  sor|ie  collusion,  default,  neglect,  refusal  or  in- 
ability upon  the  part  of  the  legal  administrator  to  take  proper  steps,  by  suit 
or  otherwise,  to  recover  such  assets. 

Appeal  from  Bath  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hargis. 

October  4,  1850,  James  E.  Walker  executed  his  jn'omissory 
note  to  his  son,  James  C.  Walker,  for  the  sum  of  $140,  due 
twelve  months  thereafter. 

The  payee  assigned  the  note  to  Wm.  H.  Cord  September, 
1851;  and  some  time  thereafter,  it  does  not  appear  when,  the- 
latter  assigned  it  to  M.   F.  Cord,   in   these  words,   undated: 
**Pay  to  M.  F.  Cord  pursuant  to  contract  between  us."    Signed 
W.  H.  Cord. 
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On  that  note  M.  F.  Cord,  who,  it  is  contended,  is  the  wife  of 
Wm.  H.  Cord,  but  that  fact  does  not  appear  in  the  record  and 
it  can  not  be  considered,  brought  suit  against  him  as  adminis- 
trator of  said  James  E.  Walker,  the  obligor  in  said  note,  in 
the  Bath  Court  of  Common  Pleas,  November  1,  1877 — twenty- 
six  years  after  it  fell  due.  To  her  petition  the  administrator 
entered  his  appearance  and  interposed  a  demurrer,  which  was 
overruled,  and  he  failing  to  plead  further,  a  judgment  was 
rendered  against  him  for  the  amount  of  the  note  and  interest. 

It  was  alleged  in  her  petition  that  the  administrator,  Wm. 
H.  Cord,  in  1808,  and  several  times  thereafter,  promised  to 
pay  the  note:  that  he  still  recognized  its  validity  as  existing  in 
full  force  and  virtue,  and  as  administrator  promised  its  ])ay- 
ment  still. 

An  execution  was  issued  on  her  judgment  and  returned  nulla 
bona. 

She  then  filed  a  petition  in  equity  against  said  **Wm.  H. 
Cord  as  the  real  administrator  and  personal  representative  of 
James  E.  Walker,"  and  J.  M.  Walker  and  Alcanon  J.  O'Ban- 
non,  stating  that  the  defendant,  Wm.  H.  Cord,  was  appointed 
administrator  of  James  E.  Walker  by  the  Fleming  County 
Court  in  1800;  that  the  defendant,  J.  M.  Walker,  was  ap- 
pointed his  administrator  also  by  said  court  in  1809,  and  exe- 
cuted bond  with  the  defendant,  O'Bannon,  as  his  security;  and 
that  said  court  in  1877  revoked  and  set  aside  the  ap])ointment 
of  the  defendnnt,  J.  M.  Walker,  as  administrator,  and  recog- 
nized Wm.  H.  Cord  as  the  real  administrator,  who  gave  addi- 
tional security  on  his  bond. 

She  averred  that  assets  had  come  to  the  hands  of  defendant, 
James  M.  Walker,  while  he  was  acting  as  administrator,  and 
sought  judgment  against  him  and  O'Bannon  for  a  sum  suffi- 
cient to  pay  her  judgment  against  the  defendant,  Wm.  H. 
Cord,  as  administrator,  obtained  in  the  common  law  action 
above  mentioned. 

Again  the  defendant,  Wm.  H.  Cord,  entered  his  appearance, 
waived  answer,  and  the  cause  was  submitted. 

No  process  was  served  upon  defendant,  J.  M.  Walker,  but  it 
^'as  executed  on  O'Bannon,  who  failed  to  appear.     ^^  , 
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A  judgment  was  rendered  in  her  fftvor  against  defendant, 
O'Bannon  alone  for  the  sum  of  Jf870,  and  he  has  appealed. 

The  first  question  of  serious  importance  is,  can  the  appellee 
niaintain  an  action  against  the  security  of  J.  M.  Walker  on 
his  bond  executed  under  a  void  aiipointment,  which  has  been 
so  adjudged  I)y  the  Fleming  County  Court,  and  no  question  is 
raised  as  to  that  judgment? 

It  is  urged,  however,  that  no  assignment  of  error  has  benn 
sufficiently  made  to  raise  this  question. 

The  third  assignment  is  in  this  language:  ^'Appellant  had 
no  right  to  bring  this  action  in  which  said  judgment  was  ren- 
dered against  appellant.  The  right  of  action,  if  any,  was  in 
the  administrator  of  James  E.  Walker."  While  the  word  ap- 
pellant is  used  by  mistake  in  the  first  part  of  it  for  the  word 
appellee,  still  we  think  it  is  sufficient. 

The  second  assignment  complains  that  the  petition  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action  against 
him. 

Taken  together,  we  think  the  errors  assigned  raise  the  ques- 
tion. 

The  appellee  and  her  legal  advisers  evidently  labored  under 
the  belief  that  a  judgment  by  default  against  the  administra- 
tor Cord,  and  a  return  of  nulla  bona  upon  an  execution  issued 
thereon,  established  a  devastavit  against  him,  and,  therefore, 
she  would  have  the  right  to  institute  this  action. 

While  that  may  have  been  the  effect  of  such  a  judgment  and 
returns  as  it  is  claimed  was  held  in  Walker  v.  Kendall,  Hardin, 
405,  that  is  not  the  law  now.  By  section  31,  chapter  89,  Gen- 
eral Statutes,  it  is  provided  that  '*no  personal  representative 
shall  be  liable  for  more  than  the  amount  of  assets  which  have 
or  may  come  to  his  hands  to  l)e  administered  on  account  of 
having  failed  to  plead  or  make  defense,  etc.,  but  the  judgment 
of  the  court  shall  only  render  him  liable  for  the  amount  of 
assets  in  his  hands  unadministered." 

Such  a  judgment  never  did  bind  or  conclude  any  one  but  the 
administrator  suflfering  it  as  to  assets.  (Hobbs  v.  Middleton, 
IJ.  J.  M.,  182.) 

His  sureties  were  left  free  to  plead  the  facts  whether  he  had 
received  assets  or  not,  and,  if  any,  what  amount  before  the 
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statute  supra.     Since  its  passac^o  the  administrator  is  in  the 
saiiui  attitude  as  his  sureties  as  to  that  question. 

Now  as  judgment  and  return  of  nulla  bona  does  not  convict 
the  administrator  of  willful  waste  of  the  property,  direct  abuse, 
inal-administration  or  neglect,  then  it  seems  to  us  that  in 
order  to  maintain  an  action  by  a  creditor  to  recover  the  value 
of  assets  of  the  deceased  from  any  person,  other  than  the  legal 
administrator,  some  equital)le  ground  should  he  shown  attect- 
iug  the  debtor  and  administrator  authorizing  such  an  under- 
taking upon  the  part  of  the  creditor. 

It  is  the  duty  of  the  administrator  to  collect  the  assets  of 
the  decedent  and  pay  his  debts  with  them,  and  creditors  can 
not  usurp  the  discharge  of  such  duties. 

The  creditor  in  this  case  had  not  alleged  any  default,  neglect, 
or  refusal,  or  inability,  upon  the  part  of  the  legal  administra- 
tor to  take  proper  steps,  either  by  suit  or  otherwise,  to  collect 
or  recover  the  assets  of  the  decedent,  that  may  have  been  con- 
verted by  the  defendant,  J.  M.  Walker,  under  color  of  admin- 
istration. Nor  is  there  any  collusion  upon  the  part  of  the 
Administrator  and  supposed  debtor  alleged. 

In  the  case  of  McCord  v.  Fisher,  18  B.  M.,  190,  speaking  of 
suits  to  recover  the  unadministered  estate  of  the  intestate,  or 
to  collect  debts,  the  opinion  declares  that  "such  suits  can 
only  be  maintained  by  the  personal  representative,  >vho  has 
qualified  as  such,  if  there  be  one,  or,  if  not,  by  one  or  more  to 
})e  appointed  to  administer;  except  in  cases  where  the  dis- 
tril)utees  may  sue  in  equity  to  recover  the  estate,  or  portion 
thereof,  because  the  administrator  refuses  to  administer  upon 
the  estate  sued  for  or  to  prosecute  suits  for  the  recovery  thereof. 

It  was  decided  in  Ewing  v.  Handly,  4  Litt.,  85B,  that  cred- 
itors may  recover  assets  for  the  administrator  where  he  will 
not,  or  can  not,  himself  recover  them. 

In  the  cases  of  Griffith,  (fee.  v.  Commonwealth,  1  Dana,  271; 
Montmollin  v.  Gaunt's  Adm'x,  5  Dana,  406;  Pilkinton's  Ex'tx 
v.  Gaunt's  Adm'x,  5  Dana,  410,  cited  by  appellee's  counsel, 
the  proceedings  were  against  the  legal  representatives  for  a 
failure  of  duty  in  the  two  last  cases,  and  in  the  first  to  render 
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him  responsible  for  goods,  etc.,  that  came  to  his  knowledge, 
but  were  not  collected. 

The  case  cited  of  Hefferman  v.  Forward,  0  B.  Mon.,  507,  de- 
cided that  a  creditor  might  bring  a  suit  in  equity  against  the 
heirs  where  there  had  been  no  administraticui  for  twelve 
months.  There  has  been  no  case  cited,  nor  have  we  been  able 
to  find  any,  where  a  creditor  could  institute  suit  to  recover  the 
unadmiuistered  estate  or  collect  debts,  without  showing  that 
the  administrator,  with  knowledge  of  the  existence  of  assets, 
failed  or  refused  to  collect  them.  There  is  no  averment  in  the 
petition  that  the  administrator,  Cord,  was  even  unaware  of 
the  claim  alleged  to  exist  against  the  defendant,  J.  M.  Walker, 
and  his  surety  O'Bannon,  or  that  this  action  was  necessary  to 
the  discovery  of  it.  There  is  no  fact  alleged  in  the  petition 
showing  that  the  object  of  the  action  was  for  a  discovery  of 
any  property  to  which  the  defendant,  Wm.  H.  Cord,  was  en- 
titled as  administrator.  But  the  purpose  of  both  actions  was 
to  secure  a  judgment  upon  a  stale  demand  assigned  by  the  ad- 
ministrator himself,  in  his  individual  right,  to  the  plaintiff  so 
that  he  could  confess  judgment,  which  he  did  do,  without  ser- 
vice of  ])rocess  upon  him. 

Without  all  this  circumlocution  the  administrator,  Cord, 
had  the  right  to  institute  an  action  against  J.  M.  Walker  and 
his  surety  on  the  bond  executed  by  him,  under  the  aj)pointment 
of  the  Fleming  County  Court,  for  the  recovery  of  any  assets 
belonging  to  the  intestate,  as  the  bond  is  based  upon  a  valid 
consideration  and  is  not  contrary  to  ])ublic  ])olicy  or  the  ex- 
press letter  of  the  law,  and,  therefore,  it  is  a  good  common 
law  bond.  And  should  he  recover,  it  will  become  his  duty  to 
use  the  amount  recovered  in  ])ayment  of  the  I)ona  fide  debts  of 
the  intestate,  and  in  pursuance  of  the  requirements  of  law. 

Wherefore,  the  judgment  is  reversed  and  remanded  for 
further  proceedings  consistent  with  this  opinion. 

J.  S.  Hurt  for  appellant. 

M.  M.  Teager,  J.  M.  Nesbitt  and  R.  Gudgell  for  appellee. 
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COXTIxXENTAL  INS.  CO.   v.   RANDOLPH. 

(Filed  March  22,  1881— Not  to  he  reported. ) 

1.  The  refusal  of  the  lower  court  to  sustain  demurrer  to  the  amended  peti- 
tion because  it  was  inconsistent  with  the  original  petition  was  not.  in  this 
case,  prejudicial  to  the  substantial  rights  of  the  defendant,  and  was  not, 
therefore,  a  re  versa  ble  error. 

2.  Oral  evidence  is  competent  to  show  mistake  in  reducing  a  contract  of 
insurance  to  writing. 

3.  Evidence  as  to  the  character  of  the  instructions  received  by  the  agent 
from  the  company,  where  there  was  no  evidence  that  appellee  had  knowl- 
edge of  such  instructions,  was  properly  excluded. 

The  assured  had  a  right  to  presume  that  the  agent  was  acting  within  his 
authority  in  fixing  the  times  for  the  payment  of  the  premiums,  unless  the 
contrary  instructions  of  the  agent  had  been  communicated  to  him. 

4.  Waiver— The  failure  of  the  insurance  company  to  require  exact  proof  of 
loss,  and  its  reliance  upon  the  failure  to  pay  the  premiums  promptly,  was  a 
waiver  of  the  requirement  in  the  policy  as  to  the  manner  of  the  proof  of 
loss. 

o.  'The  question  as  to  whether  or  not  a  mistake  was  made  is  a  question 
of  fact  for  the  jury. 

Appeal  from  Henderson  Court  of  Common  Pleiis. 

Opinion  of  the  court  hy  Judge  Hines. 

The  refusal  of  the  court  below  to  sustain  the  demurrer  to 
the  first  amendc^d  petition,  because  it  was  inconsistent  with 
the  original  petition,  was  not  prejudicial  to  the  substantial 
rights  of  appellant,  and  ne^d  not,  therefore,  be  considered. 
The  same  may  be  said  of  the  second  amended  petition.  In 
ijoither  case  was  there  such  an  absence  of  discrcjtion  as  would 
authorize  interference  f)}^  this  court. 

The  motion  to  transfer  the  case  to  the  equity  docket  came- 
too  late.  It  was  not  entered  until  after  answer  to  the  second 
amended  petition  setting  up  a  mistake,  and  it  is  not,  therefore, 
necessary  to  determine  whether  the  case  should  have  gone  to 
equity  if  the  motion  had  been  made  within  the  time  prescribed 
by  the  code. 

The  ])leadings  having  presented  the  issue  as  to  whether  there 
was  a  mistake  in  reducing  the  contract  of  insurance  to  writing, 
it  is  clear  that  oral  evidence  w^as  competent  upon  that  issue. 
This  is  no  violation  of  the  familiar  rule  that  a  written  con- 
tract can  not  be  altered,  waived  or  added  to  without  an 
allegation  of  fraud  or  mistake. 
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Xotwithstanding  the  fact  that  there  is  no  direct  evidence 
showing  that  Weinland  was  acting  for  appellant,  we  see  no 
reason  for  reversing  because  his  letter  to  appellee  was  admitted 
in  evidence.  It  is  difficult  to  perceive  how  it  could  have  preju- 
diced appellant  as  it  only  purported  to  inform  appellee  that  h& 
had  forfeited  his  policy  by  failure  to  pay  the  premiums  whea 
due. 

The  refusal  of  the  court  to  allow  the  agent  to  state  '^accord- 
ing  to  his  best  knowledge  and  belief  what  the  contract  was"" 
could  not  have  been  prejudicial,  since  the  agent  had  already- 
been  interrogated  and  had  stated  to  the  best  of  his  recollection 
what  passed  between  appellee  and  himself  at  the  time  of  the 
making  of  the.  contract.  There  is  nothing  to  show  that  the- 
answer  would  have  been  different,  or  that  it  would  have  been 
more  beneficial  to  appellant  than  his  previous  statements. 

It  was  proper  to  exclude  from  the  jury  evidence  as  to  the 
character  of  the  instructions  received  by  the  agent  from  the- 
company,  where  there  was  no  evidence  that  appellee  bad  knowl- 
edge of  such  instructions,  and  after  the  agent  had  stated  that 
he  did  not  remember  that  he  had  communicated  bis  instruc- 
tions to  appellee,  it  was  proper  to  refuse  to  allow  him  to  an- 
swer that  he  "nearly  always"  informed  the  person  obtaining 
insurance  what  his  instructions  were.  Such  evidence,  in  view 
of  the  positive  statement  of  appellee  as  to  what  the  contract 
was,  could  not  have  altered  the  result. 

Unless  it  could  he  shown  from  the  circumstances  surround- 
ing the  parties  at  the  time  the  insurance  was  obtained  that 
the  contract  was  entered  into  with  reference  to  the  **general 
custom"  of  insurance  companies  in  regard  to  such  matters,  it 
was  not  proper  to  allow  evidence  of  such  custom. 

The  failure  of  appellant  to  require  exact  proof  of  loss,  «nd 
the  reliance  upon  the  failure  to  pay  the  premiums  promptly, 
was  a  waiver  of  the  requirement  in  the  policy  as  to  the  manner 
of  the  proof  of  loss.     (Phcenix  Insurance  Co.  v.  Stevenson,  78 

Ky. 

It  is  immaterial  whether  the  agent  acted  beyond  and  outside 
of  his  instructions  in  fixing  the  time  for  the  payment  of  the 


premiums  unless  the  instructions  to  the  agent  had  beeir 
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municated  to  appellee.  He  had  a  right  to  presume  that  the 
agent  was  acting  within  his  authority,  as  that  authority  was 
unquestioned  so  far  as  the  taking  of  risks  and  stipulating  for 
the  payment  of  premiums  was  concerned,  and  there  is  no  evi- 
dence that  any  communication  was  made  to  appellee  as  to  the 
extent  of  the  agent's  authority. 

The  instruction  asked  for  as  to  tlie  degree  or  character  of 
the  evidence  necessary  to  estahlish  a  mistake  may  be  abstractly 
correct,  but  the  court  properly  refused  to  give  it  to  the  jury. 
The  province  of  the  jury  was  to  pass  upon  the  weight  of  the 
evidence  and  to  say,  from  all  the  evidence  admitted  by  the 
court,  whether  there  was  a  mistake.  The  rule  is  a  good  one 
when  it  is  applied  to  the  chancellor,  but  has  no  application  to 
jury  trials. 

The  question  as  to  whether  there  was  a  mistake  was  properly 
submitted  to  the  jury,  and  their  verdict  is  amply  supported  by 
the  evidence. 

The  fact  that  the  officer  issuing  the  policy  did,  or  did  not, 
know  of  the  mistake  can  not  alter  the  case.  Appellee  had  a 
right  to  rely  upon  the  supposition  that  the  agent  had  authority 
to  stipulate  as  to  time  of  payment,  and  the  stipulation  having 
been  made  under  this  supposed  authority,  appellee  was  under 
no  obligation  to  make  inquiry  to  ascertain  that  the  officer 
issuing  the  policy  knew  what  his  agent  had  done.  There  would 
be  quite  as  much  reason  for  saying  that  the  insured  should,  in 
the  first  instance,  ascertain  what  the  secret  instructions  of  the 
agent  were. 

We  see  no  error  in  giving  or  refusing  instruction?,  and  as  the 
evidence  appears  to  us  to  support  the  verdict  the  judgment  is 
affirmed. 

R.  H.  Cunningham  for  appellant. 

•Vance  &  Merritt  for  appellee. 


JARVIS  V.   SATTERWHITE. 

(Filed  May  5,  1881— Not  to  be  reported.) 

A  parol  license  to  allow  a  building  to  overhang  land,  given  by  the  owner 
of  the  land,  although  no  consideration  may  have  passed,  can  not  be  revoked 
after  the  expenditure  of  erecting  the  building  has  been  incurred. 
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Appeal  from  Louisville  Chancery  Court. 
Opinion  of  the  court  by  Judge  Pryor. 

It  is  unreasonahle  to  suppose  that  the  appellee  would  have- 
constructed  his  house,  with  the  knowledge  of  the  fact  that  the 
cornice  was  overhanging  the  ground  of  the  appellant,  without 
the  latter's  consent,  and  when  it  is  admitted  by  the  appellant 
that  he  gave  his  consent  as  to  the  construction  of  the  cornice 
so  as  to  cover  a  part  of  his  lot,  but  at  another  part  of  the- 
building,  with  the  condition  that  it  should  be  removed  there- 
after in  the  event  appellant  required  it,  the  question  in  the 
ease  is  easily  solved.  The  appellant  no  doubt  had  forgotten 
what  transpired  at  the  time  that  consent  was  given,  and  when 
it  appears  that  the  plan  of  the  building  was  submitted  to  him 
at  the  time  his  consent  was  obtained,  and  not  only  so.  that  he 
saw  the  building  progress  to  completion  without  any  objection, 
it  is  manifest  that  the  testimony  of  the  appellee  must  control 
the  decision  of  this  case.  The  circumstances  are  strongly  cor- 
roborative of  appellee's  statement,  so  much  so  that  there  is. 
but  little  doulit  left  as  to  its  verity. 

The  party  here,  relying  on  the  consent  of  the  appellant,  has 
erected  a  building  at  considerable  cost,  and  to  alter  the  plan, 
or  reconstruct  the  building,  would  necessitate  an  additional 
expense,  originating  alone  from  the  attempt  on  the  part  of  ap- 
pellant to  revoke  the  license  or  permission  to  construct  the 
house  in  accordance  with  the  plan  shown  him.  It  is  too  late 
to  recall  his  action  in  the  premises  after  the  expenditure  has. 
been  incurred. 

It  seems  to  us  the  only  question  in  this  case  is,  did  the  ap- 
pellant consent  that  the  cornice  might  be  constructed  so  as  to 
overhang  his  lot?  If  so,  the  case  is  for  the  appellee.  It  is 
not  an  easement  that  the  appellee  is  asserting,  but  on  the  con- 
trary a  license  to  erect  his  house,  or  a  part  of  it,  on  appellant's- 
land,  and  whether  there  was  a  consideration  or  not  passing  to 
the  appellant  is  immaterial.  The  building  was  constructed, 
and  the  expenditure  made,  on  the  faith  of  the  promise  given, 
and  that  fact  being  established  by  a  preponderance  of  the 
testimony,  the  appellant  is  estopped  by  his  own  act;  as  in  the 
case  of  an  easement  where  the  grant  is  by  parol,  if  the  party 
entering  has  expended  money  in  the  way  of  improvements  that 
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must  be  entirely  lost,  if  the  grant  is  revoked,  the  chancellor 
will  not  interfere  at  the  instance  of  the  owner.  (Dillon  v. 
Crook,  Ac,  11  Bush,  — ;  14  Serg.  &  Rowle,  276;  6  Dun.,  371; 
Walter  v.  Pat. ) 

One  who  stands  by  and  permits  another  to  purchase  land  of 
■which  he  is  the  owner  without  asserting  claim  will  be  estopped 
to  assert  it  afterwards  against  the  purchaser. 

In  the  case  of  Phillips  v.  Clark,  4  Metcalfe,  — ,  where  the  ven- 
>dor  of  the  land,  who  was  insolvent,  contracted  with  mechanics 
to  build  a  house  on  the  land,  they  erected  the  building,  and 
the  vendee,  who  had  the  title,  asserted  his  right  to  the  prop- 
•^rty  because  he  was  the  owner  and  had  not  authorized  the 
work — this  court  said,  while  the  building  was  being  constructed 
the  vendee,  aware  of  that  fact,  stood  by  and  remained  silent 
and  permitted  the  mechanic,  who  was  ignorant  of  the  vendee's 
claim,  to  complete  the  work — th^^  proi)erty  must  be  held  sub- 
ject to  the  mechanic's  lien. 

If  this  was  an  action  to  enforce  an  agreement  on  the  part  of 
the  appellant,  showing  his  consent  in  parol,  the  doctrine  con- 
tended by  him  would  apply,  or  if  a  parol  license  had  been 
given  and  an  entry  made  under  it,  and  no  expenditures  in- 
curred, or  where  the  parties  could  be  placed  in  statu  quo,  the 
chancellor  would  grant  relief,  Ijut  in  this  class  of  cases  the 
chancellor  will  not,  and  ought  not  to,  interfere  at  the  instance 
of  one  who  has  induced  another  to  build  on  hia  land,  and 
when  to  remove  the  building  or  change  the  plan  would  incur 
a  useless  expenditure  of  money  to  gratify  one  whose  breach  of 
faith  is  the  prime  cause  for  seeking  the  interposition  of  the 
rchancellor. 

Judgment  affirmed. 

Russell  &  Helm  for  appellant. 

Goodloe,  Roberts  &  Humphrey  for  appellee. 


NAPPER  v.  YAGER. 

Must  a  creditor  have  a  judgment  and  return  of  no  property 
thereon  bnfore  he  can  commence  an  action  to  set  aside  a -vol- 
untary or  fraudulent  conveyance  of  land  by  his  debtor? 
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We  concur  with  the  opinion  of  Judge  Bishop,  in  Bross  v, 
Oundiff,  Ac,  published  on  pages  51-54  of  our  July  number, 
and  on  some  future  occasiou^  if  some  one  else  does  not  do  so 
in  the  meantime,  will  prepare  and  publish  an  article  sustain- 
ing his  decision,  that  a  judgment  and  return  of  no  property  is 
not  now  an  indispensable  prerequisite  to  the  right  of  the  plain- 
tiff to  commence  such  an  action. 

But  in  order  that  we  may  give  those  who  differ  with  us  the 
full  benefit  of  all  the  decisions  of  the  Court  of  Appeals  on  this 
disputed  question,  we  publish  the  following  MS.  opinion: 

EVANS  V.  KEAY. 
(Piled  February  1.  1878.) 
-Appeal  from  Kenton  Chancery  Court. 
Opinion  of  the  court  by  Chief  Justice  Lindsay. 

The  petition  filed  in  the  original  action  entitled  the  appellee  to  judgments 
•against  Evans,  the  husband,  on  the  various  causes  of  action  set  out. 

It  also  contained  avennents  touching  the  alleged  fraudulent  disposition 
by  the  debtor  to  his  wife  of  certain  real  estate  with  intent  to  hinder  and 
delay  creditors,  entitling  him  to  the  order  of  attachment  which  was  sued 
out  and  levied  on  said  realty,  and  if  the  proceedings  under  the  attachment 
had  boen  prosecuted  and  the  actual  fraud  established  the  attached  property 
might  have  been  sold  in  that  action.  But  the  attachment  was  not  enforced 
after  the  levy,  and  the  rights  acquired  thereby  seem  to  have  been  volun- 
tarily abandoned  or  waived. 

The  facts  averred  in  this  petition  did  not  entitle  appellee  to  a  judgment 
in  equity  to  set  aside  the  conveyances  to  the  wife  upon  the  mere  ground 
that  they  were  voluntary. 

First.  It  did  not  show  that  appellee  had  exbaueted  his  remedy  at  law  by 
obtaining  judgment,  suing  out  execution,  and  having  a  return  of  "no  prop- 
erty found,"  and 

Second.  It  did  not  even  show  that  the  debtor,  Evans,  had  not  ample  estate 
outside  of  Kenton  county  to  satisfy  any  and  all  judgments  that  appellee 
might  obtain. 

Therefore,  treating  the  proceeding  as  a  mere  attempt  to  have  relief  in 
equity  against  a  voluntary  conveyance,  the  general  demurrer  to  the  petition 
ought  to  have  been  sustained. 

When  the  personal  judgment  was  rendered  against  Evans  the  original 
action  was  out  of  court  for  all  purposes  except  the  enforcement  of  the  order 
of  attachment,  and  when  it  was  filed  away  it  could  be  redocketed  for  no 
other  purpose  than  to  enforce  the  same,  even  if  the  filing  away  would  not 
be  considered  as  a  waiver  or  release  of  the  levy. 

In  this  view  the  petition  filed  after  the  return  of  no  property  found  was 
not  an  amendment  to  a  petition  in  a  cause  then  in  court,  but  an  original 
petition  in  an  action  instituted  under  the  provisions  of  section  474  of  Myers' 
Civil  Code  of  Practice.  The  order  to  redocket  the  first  action  did  not  have 
the  effect  of  reinstating  a  petition  which  had  accomplished  all  its  purposes, 
4Uid  the  statement  by  appellee  that  he  reiterated  nil  the  statements  of  said 
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petition  did  not,  and  oould  not,  make  the  same  part  of  the  original,  but 
miscalled  amended,  petition  he  was  then  proseouting. 

This  petition  presented  no  cause  of  action  whatever  against  Mrs.  Bvans. 
It  did  not  show  that  she  had  the  title  to  the  realty,  either  as  a  voluntary  or 
fraudulent  grantee.  The  recital  that  she  still  held  fraudulently  was  not  a 
specific  averment,  and  even  if  it  was.  it  rested  on  no  statement  of  facts  and 
was  but  the  mere  conclusion  of  the  pleader. 

Instead  of  refusing  to  allow  appellants  to  answer  this  petition,  and  sum- 
marily recovering  judgment  against  them,  their  demurrer  should  have  been 
sustained,  and  the  order  redocketing  the  original  action  should  have  been 
set  aside. 

Judgment  reversed  and  cause  remanded  for  further  proceedings  not  in- 
consistent with  this  opinion. 

Simmons  &;  Schmidt  and  A.  Duvall  for  appellant. 

Fisk  &  Fisk  for  appellee. 
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OCTOBER,  1881. 


MUST  A  CREDITOR  HAVE  A  JUDGMENT  AND  RETURN 
OF  NO  PROPERTY  FOUND  BEFORE  HE  COMMENCES 
AN  ACTION  IN  THIS  STATE  TO  SET  ASIDE  A  FRAUD- 
ULENT OR  VOLUNTARY  CONVEYANCE  OF  LAND? 

The  right  of  u  creditor  to  sue  to  Het  aside  a  fraudulent  cou- 
ve3''ance  was  first  created  in  this  State  by  *'Au  act  to  i)revent 
Frauds  and  Per  juries, "  approved  December  14,  1790(1  Litt., 
371,  and  M.  &  B.,  784),  which  provides  as  follows: 

**Seetion  2.  Every  gift,  grant  or  conveyance  of  lands,  tene- 
ments or  hereditaments,  goods  or  chattels,  or  of  any  rent, 
common  or  profit  of  the  same,  by  writing  or  otherwise;  and 
every  bond,  suit,  or  judgment,  or  execution,  had  or  made  and 
contrived  of  malice,  fraud,  covin,  collusion,  or  guile,  to  the  in- 
tent or  purpose  to  delay,  hinder  or  defraud  creditors  of  their 
just  and  lawful  actions,  suits,  debts,  accounts,  damages,  penal- 
ties, or  forfeitures,  or  to  defraud  or  deceive  those  who  shall 
purchase  the  same  lands,  tenements  or  hereditaments,  or  any 
rent,  profit  or  commodity  out  of  them,  shall  be  from  thence- 
forth deemed  and  taken  only  as  against  the  person  or  persons, 
his,  her  or  their  heirs,  successors,  executors,  administrators  or 
assigns,  and  every  of  them,  whose  debts,  suits,  demands,  es- 
tates and  interests,  by  such  guileful  and  covinous  devices  and 
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practices  aforesaid,  shall,  or  might  be,  in  anywise  disturbed, 
hindered,  delayed  or  defrauded,  to  be  clearly  and  utterly 
void."  *     *     * 

Said  statute  of  1796  created  the  right  of  the  creditor  to  sue 
to  set  aside  a  fraudulent  conveyance,  but  it  must  be  borne  in 
mind  throughout  this  discussion  that  said  statute  did  not 
create,  provide  or  regulate  the  remedy  for  the  enforcement  of 
that  right. 

When  creditors  instituted  suits  to  enforce  the  right  conferred 
by  the  statute  of  1796  the  courts  of  chancery  adoi)ted  the  gen- 
eral rule  that  when  the  complainant's  demand  was  merely 
legal  he  was  required  to  have  a  judgment  and  return  of  no 
property  found  before  he  filed  his  bill  to  set  aside  a  fraudulent 
conveyance  made  by  his  debtor  (Bradley  v.  Buford,  Sneed, 
12;  Gilpin  v.  Davis,  2  Bibb,  416;  Scott  v.  McMillen,  1  Litt., 
•802).  Many  other  cases  in  proceedings  under  the  statute  of 
1796  might  be  cited. 

But  if  the  complainant's  demand  was  equitable,  or  the  debtor 
was  a  nonresident  of  this  State,  courts  of  chancery  assumed 
and  exercised  jurisdiction  and  set  aside  fraudulent  conveyances 
made  by  such  nonresident  debtor  in  cases  wherein  the  com- 
plainant had  no  judgment  or  return  of  no  property  found. 
(Scott  V.  McMillen,  1  Litt.,  302;  Wilcox,  Dickerman  &  Co.  v. 
Carey  &  Hart,  &c.,  9  Dana,  297.) 

The  rules,  as  above  indicated,  adopted  by  the  courts  in  pro- 
ceedings under  the  statute  of  1796  were  continued  and  ob- 
served until  they  were  changed  by  **An  act  the  better  to 
provide  against  fraudulent  purchases  and  fraudulent  sales  and 
conveyances  of  property  to  the  prejudice  of  creditors, "  approved 
February  15,  1838  (Loughborough's  Statutes,  116;  Session 
Acts,  212),  which  provided  as  follows: 

^'Section  2.  When  any  person  shall  sell  or  convey  or  other- 
wise dispose  of  his,  her,  or  their  lands,  goods,  wares,  merchan- 
dise, c hoses  in  action,  or  other  property,  or  shall  suffer  or 
permit  the  same  to  he  sold,  with  the  fraudulent  intent  of  cheat- 
ing and  defrauding  creditors  or  hindering  and  delaying  them  in 
the  collection  of  their  de})ts,  the  courts  of  chancery  of  this 
Commonwealth  shall  have  power  and  jurisdiction  in  favor  of 
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any  creditor,  whether  the  debt  be  due  or  be  not  due,  or  be  or 
not  in  judgment,  to  set  aside  the  fraudulent  sale,  conveyance 
or  other  disposition,  and  subject  the  property  to  the  payment 
•of  the  debt,  and  for  that  purpose  to  attach  the  property  and 
make  all  necessary  or  proper  orders  for  the  safety  and  forth- 
<;oming  of  the  same." 

Said  statute  of  1838  both  enlarged  the  right  of  the  creditor 
«nd  regulated  the  remedy  for  the  enforcement  of  that  right  by 
providing  that  **the  courts  of  chancery  in  this  Commonwealth 
shall  have  power  and  jurisdiction  in  favor  of  any  creditor, 
whether  the  debt  be  due  or  be  not  due,  or  be  or  not  in  judg- 
ment, to  set  aside  the  fraudulent  sale,  conveyance,"  etc. 

It  is  clear  that  the  statute  of  1888  repealed  the  chancery  rule 
•adopted  by  the  courts  in  proceedings  under  the  statute  of  1796 
requiring  the  complainant  to  have  a  judgment  and  return  of 
no  property  found  before  he  filed  his  bill,  and  instead  of  that 
rule  so  enlarged  the  right  of  the  creditor  and  regulated  the 
remed^^  for  the  enforcement  of  that  right  as  to  give  the  cred- 
itor the  right  to  sue,  and  conferred  power  and  jurisdiction  upon 
the  courts  of  chancery  to  render  judgment  in  such  cases,  when 
the  creditor  had  no  judgment  or  return  of  no  property  found. 

The  right  of  the  creditor,  first  created  by  the  statute  of  1796, 
enlarged  by  the  statute  of  1888,  and  the  remedy — power  and 
jurisdiction  of  the  courts  of  chancery  of  this  Commonwealth — 
provided,  and  regulated  by  said  statute  of  1888  for  the  enforce- 
ment of  that  right,  were  continued  without  change  and  in 
force  up  to  and  at  the  time  the  Code  of  Practice  of  1851  and 
Revised  Statutes  of  1852  took  effect. 

I  shall  now  proceed  to  show : 

1st.  That  the  right  of  the  creditor,  first  created  by  the  stat- 
ute of  1796  and  enlarged  by  the  statute  of  1888,  was  not  re- 
pealed or  abridged,  but  was  continued  in  force  by  the  Revised 
and  General  Statutes. 

2d.  That  the  remedy  for  the  enforcement  of  that  right,  pro- 
vided and  regulated  by  the  statute  of  1888,  was  not  repealed  or 
abridged,  but  was  continued  in  force  by  the  Code  of  1851,  by 
it  as  re-adopted  in  1854  and  also  by  the  Code  of  1877. 

1st.  As  to  the  right  of  the  creditor. 
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The  right  of  the  creditor  to  sue  to  set  aside  a  fnuidiilent  or 
voluntary  conveyance  as  it  existed  at  the  time  the  Revised 
Statutes  took  effect  was  continued  in  force  and  re-enacted  by 
the  Revised  Statutes,  chapter  40,  title  ** Fraudulent  Convey- 
ances and  Devises,"  and  also  by  the  General  Statutes,  chapter 
44,  same  title.     (See  note  at  the  end  of  this  article.) 

The  omission  of  the  words  ''whether  the  debt  be  due  or  be 
not  due,  or  be  or  not  in  judgment"  from  said  chapters  of  the 
Revised  and  General  Statutes  has  no  significance  whatever, 
because  said  statutes  were  intended  to  continue  and  declare  the 
right  of  the  creditor,  and  left  it  entirely  to  the  Code  to  provide 
the  remedy  for  the  enforcement  of  that  right.  It  is  very  clear 
that  said  omitted  words  relate  exclusively  to  and  regulate  the 
remedy,  power  and  jurisdiction  of  the  court,  by  declaring  that 
*'the  courts  of  chancery  of  this  Commonwealth  shall  have 
power  and  jurisdiction  in  favor  of  any  creditor,  whether  the 
debt  be.  due  or  be  not  due,  or  be  or  not  in  judgmer.t,  to  set 
aside  the  fraudulent  sale,  conveyance,"  etc. 

2d.  As  to  the  remedy: 

The  remedy,  provided  and  regulated  by  the  statute  of  1838, 
declaring  that  ''the  courts  of  chancery  of  this  Commonwealth 
shall  have  power  and  jurisdiction,  in  favor  of  any  creditor, 
whether  the  debt  be  due  or  not  due,  or  be  or  not  in  judgment, 
to  set  aside  a  fraudulent  conv<»-yance''  as  it  existed  at  the  time 
the  Code  of  1851  took  effect,  was  continued  in  force  by  that 
Code  and  by  it  as  re-enacted  in  1854  and  also  the  Code  of  1877 
is  clearly  shown  by  the  following  sections: 

The  Code  of  1851  provided: 

"Section  4.  The  plaintiff'  may  prosecute  his  action  by  equi- 
table proceedings  in  all  cases  where  courts  of  chancery  before 
the  adoption  of  this  Code  had  jurisdiction,  and  must  so  pro- 
ceed in  all  cases  wliere  such  jurisdiction  was  exclusive." 

Section  4  of  the  Code  of  1S54  is  the  same  as  in  the  Code  of 
1851. 

"Section  4.  The  plaintiff  may  ])rosecute  his  action  by  equi- 
table proceedings  in  all  cas(»s  whore  courts  of  chancery  before 
the  adoption  of  this  Code  had  jurisdiction,  and  must  so  pro- 
ceed in  ail  cases  wht^e  such  jurisdiction  was  exclusive. 
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The  Code  of  1877  provides: 

** Section  0.  Unless  otherwise  provided  by  this  Code  or  other 
statute : 

**lst.  Actions  of  which  courts  of  chancery  had  jurisdiction 
before  the  first  day  of  August,  1851,  may  be  equitable;  and 
actions  of  which  such  jurisdiction  was  exclusive  must  be  equi- 
table. 

**2d.  All  other  actions  must  be  ordinary." 

As  the  plaintiff,  creditor  without  judgment  or  return  of  no 
property  found,  had  an  undoubted  right  at  all  times  from 
1888  up  to  August  1,  1851,  when  the  Code  of  1851  took  effect, 
to  prosecute  an  action  by  equitable  proceedings  in  the  courts 
of  chancery  to  set  aside  u  fraudulent  or  voluntary  conveyance, 
and  the  courts  of  chancery  had  power  and  jurisdiction  to  en- 
force that  right,  both  the  right  and  the  power  or  jurisdiction 
to  enforce  it  were  preserved  and  continued  in  force  by  said 
section  4  of  the  Code  of  1851,  and  again  preserved  and  contin- 
ued in  force  by  said  section  4  of  the  Code  of  1854,  and  still 
again  preserved  and  continued  in  force  by  said  section  6  of  the 
Code  of  1877. 

Instead  of  rei)ealing  or  abridging  the  right  of  the  plaintiff 
and  the  power  and  jurisdiction  of  the  courts  to  the  extent, 
and  only  to  the  extent,  that  both  the  right  and  the  jurisdiction 
of  the  court  were  enlarged  by  thp  act  of  1888,  said  sr^ction  4 
of  the  Codes  of  1851  and  1854  and  .section  0  of  the  Code  of 
1877  expressly  pres(4'VBd  and  continued  in  force  both  the  right 
of  the  ph^intiff  as  to  thn  remedy  and  th(^  jurisdiction  of  the 
court  as  enlarged  by  said  statute.  Otherwise  said  sections  of 
the  Codes  mean  precis<»ly  the  contrary  of  what  is  expressly  de- 
clared therein. 

The  Revised  and  (leneral  Statute's,  chapter  :21,  provide  as 
follows: 

^'Section  22.  When  a  law  which  may  have  repealed  another 
shall  be  repealed  the  previous  law  shall  not  bn  revived  unless 
the  law  rej)ealing  it  bp  ])assHd  during  the  same  session." 

The  statute  of  1888  certainly  repealnd  so  much  of  th(»  pre- 
vious law  as  required  the  plaintiff'  to  have  a  judgment  and  re- 
turn of  no  property  found  lipforp  he  filed  his  bill  in  a  court  of 
•chancery  to  spt  aside  a  fraudulent  or  voluntary  conveyance 
made  by  his  debtor.     If  the  statute*  of   1888  was  repealed   to 
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any  extent  by  the  Revised  Statutes  or  General  Statutes,  or  by 
the  Code  of  1851,  1854  or  1857,  I  would  be  much  obliged  to  any- 
one, who  so  contends,  if  he  will  inform  me,  first,  when  and 
how  that  statute  was  so  repealed;  and,  second,  when  and  how* 
so  much  of  the  previous  law  w^as  revived  or  re-enacted  as  re- 
quired the  plaintiff  to  have  a  judgment  and  return  of  no  prop- 
erty found  before  he  commenced  such  an  action. 

After  mature  consideration  I  affirm  the  propositions,  first, 
that  so  much  of  the  statute  of  1888  as  enlarged  the  right  of  the* 
plaintiff  by  conferring  upon  him  the  right  to  sue  in  such  cases 
'*  whether  the  debt  be  due  or  be  not  due,  or  be  or  not  in  judg- 
ment," has  not  been  repealed  at  any  time  or  in  any  manner;  and, 
second,  that  if  it  has  been  repealed,  the  previous  law  requiring 
the  plaintiff  to  have  a  judgment  and  return  of  no  property  found 
before  he  commenced  his  suit  to  set  aside  a  fraudulent  or  vol- 
untary conveyance  has  not  been  revived  or  re-enacted  at  any 
time  or  in  any  manner  whatever.  And  I  further  affirm  tho^ 
proposition  that,  unless  conferred  by  said  statute  of  1838  and 
section  4  of  the  Code  of  1851,  section  4  of  the  Code  of  1854,. 
and  section  6  of  the  Code  of  1877,  no  court  in  this  State  has 
had  any  jurisdiction  since  August  1,  1851,  to  set  aside  a  fraud- 
ulent or.  voluntary  conveyance,  and  that,  independently  of  said 
statute  and  sections  of  the  Codes,  the  Codes  have  wholly  failed 
to  provide  any  remedy  in  such  cases,  and  a  court  of  equity  has 
no  jurisdiction  at  this  time  to  set  aside  a  fraudulent  or  volun- 
tary conveyance  at  the  suit  of  a  creditor,  either  with  or  without 
a  judgment  and  return  of  no  property  found. 

I  am  aware  that  it  is  contended  by  learned  judges  and  law- 
yers, who  differ  with  me  on  the  questions  involved  in  this  dis- 
cussion that  a  suit  by  a  creditor  to  set  aside  a  fraudulent  or 
voluntary  conveyance,  made  by  his  debtor,  is  what  is  techni- 
cally demmiinated  in  England  and  many  of  the  American 
States  a  **creditor's  bill";  that  in  proceedings  on  a  *'cred- 
itor's  bill"  the  plaintiff  must  have  a  judgment  and  return  of 
no  property  found  thereon  before  he  files  his  bill;  that  sec- 
tion 474  of  the  Code  of  1854  and  section  489  of  the  Code  of 
1877  expr(»ssly  provide  for  and  authorize  a  ''creditor's  bill"  to- 
be  filed  in  this  State  only  by  a   plaintiff  who  has  a  judgment 
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and  return  of  no  property  found,  and,  therefore,  that  said  sec- 
tions of  the  Codes  require  that  the  i^laintiff  in  an  action  to- 
set  aside  a  fraudulent  or  voluntary  conveyance  must  have  a- 
judgment  and  return  of  no  property  found  before  he  commences 
his  action. 

Cases  may  be  cited  almost  without  number  wherein  the 
courts  of  England  and  of  the  American  States  have  decided 
that  the  plaintiff  must  have  a  judgment  and  return  of  no  prop- 
erty found,  on  a  legal  demand,  before  he  files  his  creditor's 
bill,  and  the  Codes  of  1854  and  1877  of  this  State,  sections  474 
and  489,  expressly  provide  for  and  authorize  a  **creditor's 
bill"  on  a  judgment  and  return  of  no  property  found,  as  fol- 
lows: 

**  Section  489  [474].  After  an  execution  of  fieri  facias,  directed 
to  the  county  in  which  the  judgment  was  rendered  or  to  the 
county  of  the  defendant's  residence,  is  returned  by  the  proper 
officer,  either  as  to  the  whole  or  part  thereof,  in  substance  no 
property  found  to  satisfy  the  same,  the  plaintiff  in  the  execu- 
tion may  institute  an  equitable  action  for  the  discovery  of  any 
money,  choses  in  action,  equitable  or  legal  interest,  and  all 
other  property  to  which  the  defendant  is  entitled,  and  for  sub- 
jecting the  same  to  the  satisfaction  of  the  judgment;  and  in 
such  actions,  persons  indebted  to  the  defendant,  or  holding 
money  or  property  in  which  he  has  an  interest,  or  holding  evi- 
dences or  securities  for  the  same,  may  also  be  made  defend- 
ants." 

It  will  be  observed  that  the  contention  of  those  who  differ 
with  me  is  based  upon  the  assumption  that  an  action  to  set 
aside  a  fraudulent  or  voluntary  conveyance,  is  a  '^creditor's, 
bill."  If  this  assumption  is  a  true  premise  the  contention  ia 
logical  in  statement  and  conclusion.  I  shall  now  proceed  to- 
show  that  the  contention  is  based  upon  a  false  premise — upon 
the  false  assumption  that  an  action  to  sot  aside  a  fraudulent 
conve3^ance  is  a  ^'creditor's  bill." 

I  affirm  the  proposition  that  an  action  to  set  aside  a  fraudu- 
lent or  voluntary  conveyance  is  not,  and  does  not  possess,  a 
single  element  of  a  creditor's  bill.  I  mean  and  refer  to  that 
class  of  creditors'  bills  in  which  a  judgment  and  return  of  na 
property  found  is  rc3quirfHl  hpfore  the  bill  is  filed. 
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What  is  a  creditor's  bill? 

Bispham's  Principles  of  Equity  defines  a  creditor's  bill  as 
follows: 

'* Section  525.  Creditor's  bills  are  bills  filed  by  creditors  for 
the  purpose  of  collecting  their  debts  out  of  real  or  personal 
property  of  the  debtor,  under  circumstances  in  which  the 
process  of  execution  at  common  law  could  not  afford  relief. 
This  equitable  remedy  may  be  made  use  of  during  the  lifetime 
•of  the  debtor  or  after  his  death.  Creditors'  bills  filed  against 
the  estate  of  a  decedent  generally,  though  not  necessarily,  par- 
take of  the  nature  of  administration  suits,  and  will  be  consid- 
'ered  in  that  connection.  Creditors'  bills  of  the  first  class — 
i.  e.,  against  a  del)tor  during  his  lifetime — are  now  to  be  no- 
ticed. 

**Section  526.  Creditor's  bills  of  the  first  class  may  bo  de- 
fined to  be  bills  filed  by  creditors  who  seek  to  satisfy  their 
debts  out  of  some  equitable  estate  of  the  defendant,  which  is 
4iot  liable  to  levy  and  sale  under  an  execution  at  law,  or  out  of 
«ome  property  which  has  been  put  beyond  the  reach  of  or- 
dinary legal  process.  They  maj^  be  also  made  use  of  for  the 
purpose  of   obtaining  discovery  of  the  debtor's  property.     *     * 

"Section  527.  *  *  *  As  thij^  remedy  is  .based  upon  the 
incapacity  to  obtain  relief  at  common  law,  it  is  incumbent 
upon  the  complainant,  as  a  general  rule,  to  show  that  he  has 
exhausted  his  common  law  remedies  before  resorting  to  equity. 
This  is  generally  don(*  by  showing  that  he  has  obtained  a  judg- 
ment, has  issued  execution,  and  that  there  has  been  a  return 
thereon  of  nulla  bona.  And  theye  facts  must  be  alleged  in  the 
hill  to  give  the  court  jurisdiction,  or  otherwise  it  would  not 
appear  hut  that  the  party  had  a  complete  remedy  at  law.  This 
rule,  though  a  stringent  one,  is  nevertheless  not  without  ex- 
ceptions.''     (Story's  Eq.,  sections  54()  to  549.) 

But  what  constitutes  a  creditor's  bill  or  action  in  this  State, 
as  well  as  the  object  and  scope  of  the  action,  is  fully  defined 
by  said  sections  474  and  489  of  the  Codes  of  1854  and  1877. 

A  creditor's  bill,  on  a  return  of  no  property  found,  under 
flection  489  of  the  Code  of  1877  always  seeks  the  discovery  of 
interests  or  property  to  which  the  defendant  debtor  is  entitled, 
And  to  subject  the  same  to  the  payment  of  his  judgment. 
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An  action  to  set  aside  a  fraudulent  or  voluntary  conveyance- 
never  seeks  the  discovery  of  interests  or  property  to  which  the 
defendant  is  entitled;  never  seeks  to  subject  interests  or  prop- 
-erty  to  which  the  defendant  is  entitled  to  the  payment  of  the 
plaintiff's  debt;  but,  on  the  contrary,  it  always  seeks  to  subject 
property  in  which  the  defendant  debtor  has  no  interest,  and  to 
which  he  is  not  entitled.     An  action  to  set  aside  a  fraudulent 
or  voluntary  conveyance  is  frequently  united  with  a  creditor's 
bill  or  action  on  a  return  of  no  property  found,  but  it  does  not, 
by  any  means,  follow,  because  the  two  actions  may  })B  united, 
that  they  are  subject  to  the  same  regulations  in  any  essential 
particular — in  one  the  return  of  no  property  is  the  test  fact 
upon  which  the  action  is  based,  whilst  in  the  other  the  fraud- 
ulent conveyance  is  the  test  fact  upon  which  the  action  is  based 
— in  one  the  action  is  not  barred  by  any  statute  of  limitations, 
and   may  be  commenced  at  any  time  after  the  return,  so  long 
as  the  judgment  itself  is  not  barred,  whilst  the  other  may  be 
barred  by  the  statute  of  limitations,  and  must  be  commenced 
within  five  years  after  the  cause  of  action  accrutnl,  and  within 
ten  ypars  after  th(»  perpetration  of  the  fraud  (General  Statutes, 
chapter  71,    article  8,   sections  2  and  ()).     The    dissimilarity 
of  thnse  two  actions  is  so  striking — one  seeking  to  sul)ject  in- 
terests and  property  to  which  the  defendant  debtor  is  entitled, 
the  other  seeking  to  subject  property  in  which   the  defendant 
debtor  has  no  interest,  and  to  which  he  has  no  title  whatever, 
etc. — that  it  seems  to  me  to  be  almost  incr('dil)lH  that  learned 
judges    and  able  lawyers  should  ever  treat  an  acticm    to  set 
aside  a  fraudulent  or  voluntary  conveyance  as  a  cnnlitor's  hill, 
or  as  an  action  provided  for  by  said  section  474  of  the  Code  of 
1854,  or  said  section  4JJ0  of  the  Code  of  1S77.     It  is  very  clear 
that  said  sections  474  and  480  do  not  confer  any  jurisdiction 
upon  or  recognize  the  existence  of  any  jurisdiction  in  a  court 
of  equity  to  set  aside  a  fraudulent  or  voluntary  convHyanee  at 
the  suit  of  the  cnnlitor  of  the  grantor,  and  that  if  the  courts 
of  equity  have  no  jurisdiction   in   such  cases  independently  of 
said  sections  they  have  no  jurisdiction  at  all  in  such  cases. 

By  accepting  the  unwarranted  assumption  that  an  action  to 
set  aside  a  fraudulent  or  voluntary  conveyance  was  a  creditor's 
bill  and  subject  to  the  provisions  of  section  474  of  the  Code  of 
1854  and  section  489  of  the  Code  of  1(S77,  and   entirelv  over- 
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looking  the  provisions  of  the  statute  of  1888,  and  the  effect  of 
section  4  of  the  Codes  of  1851  and  1854  and  section  6  of  the 
Code  of  1877,  the  learned  judges  of  the  Court  of  Appeals  of 
this  State  have,  in  my  opinion,  erred  in  Napper  v.  Yager,  8 
Ky.  Law  Rep.,  49,  and  Evans  v.  Reay,  8  Ky.  Law  Rep.,  198. 

I  concur  in  the  able  argument  of  the  Hon.  W.  S.  Bishop  in 
his  opinion  in  Bross  v.  Cundiff,  in  the  McCrackeu  Common 
Pleas  Court,  published  in  8  Ky.  Law  Rep.,  51-54,  and  ask  all 
who  read  this  article  to  read  his  opinion  also,  as  I  have  rather 
avoided  repeating  the  arguments  presented  so  ably  by  him. 
Feeling  that  his  opinion  and  what  I  have  herein  written  will 
be  conclusive  of  the  question  involved  in  this  discussion,  I 
respectfully  ask  any  who  may  differ  with  us  to  prepare  and 
send  to  me  an  article  on  the  other  side  and  I  will  cheerfully 
publish  it. 

It  results  from  this  discussion — 

Ist.  That  the  right  of  a  creditor  to  sue  to  set  aside  a  fraudu- 
lent conveyance  was  first  created  in  this  State  by  the  act  of 
1796;  that  in  proceedings  under  that  act  the  courts  of  chan- 
cery, as  a  general  rule,  required  the  creditor,  whose  debt  wa& 
legal,  to  have  a  judgment  and  return  of  no  property  found  he- 
fore  he  filed  his  bill. 

2d.  That  the  statute  of  1888  enlarged  the  right  of  the  cred- 
itor, and  provided  and  regulated  the  remedy  for  the  enforce- 
ment of  that  right,  and  conferred  power  and  jurisdiction  upon 
the  courts  of  chancery  in  such  cases  ** whether  the  debt  be  due 
or  be  not  due,  or  be  or  not  in  judgment,"  thereby  repealing  so 
much  of  the  previous  law  or  rule  as  required  the  creditor  to 
have  a  judgment  and  return  of  no  property  found  before  he 
filed  his  bill. 

8d.  That  the  right  of  the  creditor,  first  created  by  the  stat- 
ute of  179(5  and  enlarged  by  the  statute  of  1838,  was  not 
al)ridged  or  repealed,  l)ut  was  continued  in  force  by  the  Revised 
and  General  Statutes:  that  if:  the  Revised  or  General  Statutes 
could  be  construed  so  as  to  abridge  or  repeal  any  part  of  the- 
statute  of  1S88  such  repeal  could  not,  and  would  not,  revive 
the  previous  law  or  rule  re(iuiring  the  creditor  to  have  a  judg- 
ment and  return  of  no  prt)perty  foujid  before  he  filed  his  bilL 


Digitized  by 


Google 


FBAUDULENT    CONVEYANCES.  20T 

4th.  That  the  remedy  provided  aud  regulated  by  the  statute* 
of  1888,  in  force  at  the  time  the  Code  of  1851  took  effect,  was: 
not  abridged  or  repealed  by  that  or  the  subsequent  Codes,  but 
was  continued  in  force  by  section  4  of  the  Code  of  1851,  by 
section  4  of  the  Code  of  1854,  and  by  section  6  of  the  Code  of 
1877. 

5th.  That,  independently  of  the  statute  of  1888  and  said  sec- 
tions 4  of  the  Codes  of  1851  and  1854  and  section  6  of  the  Code- 
of  1877,  the  courts  of  equity  in  this  State  have  not  had  any 
jurisdiction  in  such  cases  at  any  time  since  the  Code  of  1851 
took  effect. 

6th.  That,  an  action  to  set  aside  a  fraudulent  or  voluntary 
conveyance  is  not  a  '^creditor's  bill,"  was  not  regulated  by  sec- 
tion 474  of  the  Code  of  1854,  and  is  not  now  regulated  by  section 
439  of  the  Code  of  1877;  that  said  sections  confer  jurisdiction, 
upon  the  courts  of  equity  to  discover  and  subject  interests  and 
property  to  which  the  defendant  debtor  is  entitled;  whereas, 
on  the  contrary,  an  action  to  set  aside  a  fraudulent  or  volun- 
tary conveyance  never  seeks  to  discover  or  to  subject  any  in- 
terest or  property  to  which  the  defendant  debtor  is  entitled, 
but  always  seeks  to  subject  interests  or  property  in  which  the 
defendant  debtor  has  no  interest  whatever,  and  to  which  he- 
has  no  title  whatever,  having  irrevocably  parted  with  all  his 
interest  in,  and  title  to,  the  interest  or  property  sought  to  be- 
subjected  by  his  fraudulent  or  voluntary  conveyance. 

It  will  not  do  for  those  who  differ  with  us  to  affirm  that 
the  statute  of  1888  hus  been  superseded,  abrogated  or  repealed, 
in  so  far  as  it  provided  and  regulated  the  remedy  by  conferring 
power  and  jurisdiction  upon  courts  of  chancery  to  enforce  the 
right  of  the  creditor,  declared  by  that  statute,  ** whether  the- 
debt  be  due  or  be  not  due,  or  be  or  not  in  judgment;"  or  that 
the  previous  law  or  rule  adopted  in  proceedings  under  the  stat- 
ute of  17U6,  repealed  by  the  statute  of  1888,  has  been  revived 
or  re-enacted:  or  that  the  Codes,  independently  of  Si^ction  4 
of  the  Code  of  1851,  section  4  of  the  Code  of  1854,  and  section 
()  of  the  Code  of  1877,  provided  or  regulated  a  remedy,  or  con- 
ferred power  or  jurisdiction  upon  or  recognized  the  existence 
of  power  or  jurisdiction  in  the  courts  of  equity,  to  enforce  the> 
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right  of  a  creditor  to  set  aside  a  fraudulent  or  voluntary  con- 
veyance, as  that  right  is  declared  and  continued  in  .the  Revised 
and  General  Statutes,  so  far  as  may  be  necessary  to  pay  his 
•debt,  unless  they  sustain  their  affirmation  by  showing  specific- 
ally when,  by  what,  and  in  what  manner,  what  they  affirm  has 
been  effected  or  accomplisl^ed. 

I  deny  the  truth  of  each  of  the  affirmations  of  those  who 
differ  with  us  as  above  indicated,  and  will  stand  by  that  denial 
until  satisfactory  proof  of  each  of  said  affirmations  is  produced. 

W.  P.  D.  BUSH. 


Note— Chapter  40,  Revised  Statutes,  Is  as  foHows: 

''Sec.  1.  That  every  gift,  conveyance,  assignment,  or  transfer  of,  or  charge 
upon,  any  estate,  real  or  personal,  or  right  or  thing  in  action,  or  any  rent  or 
profit  thereof,  made  with  the  intent  to  delay,  hinder,  or  defraud  creditors, 
purchasers,  or  other  persons,  and  every  bond  or  other  evidence  of  debt  given, 
suit  commenced,  decree  or  judgment  suffered,  with  like  intent,  shall  be  void 
as  against  such  creditors,  purchasers  and  other  persons. 

'*Thls  section  shall  not  affect  the  title  of  a  purchaser  for  valuable  consid- 
eration unless  it  appear  that  he  had  notice  of  the  fraudulent  intent  of  his 
immediate  grantor  or  of  the  fraud  rendering  void  the  title  of  such  grantor. " 

"Sec.  2.  Every  gift,  convej-ance,  assignment,  transfer,  or  charge  made  by 
a  debtor  of  or  upon  any  of  his  estate,  without  valuable  consideration  there- 
for, shall  be  void  as  to  all  his  then  existing  liabilities,  but  shall  not,  ou  that 
account  alone,  be  void  as  to  creditors  whose  debts  or  demands  are  thereafter 
contracted,  or  as  to  purchasers  with  notice  of  the  voluntary  alienation  or 
charge,  and  though  it  be  adjudged  to  be  void  as  to  a  prior  creditor,  it  shall 
not,  therefore,  be  declared  to  be  void  as  to  such  subsequent  creditors  or  pur- 
chasers." 

The  above  sections  are  continued  as  sections  1,  2,  in  chapter  44  of  the 
General  Sta  utes. 


KENTUCKY  COURT  OF  APPEAL^?. 

SIMRALL  V.   ORANT,  (fee. 
(Fil(Hl  September  10,  ISSL) 

1.  A  sale  of  personal  property  levied  on  to  satisfy  an  ordinary  execution 
can  not  be  suspended  by  a  court  of  equity  until  the  remedy  at  law  has  proved 
inadequate. 

2.  But  in  a  controversy  between  a  trustee  and  a  cestui  que  trust  a  court  of 
equity  will  entertain  jurisdiction  on  the  complaint  of  either,  when  made 
in  reference  to  the  trust  estiite. 

Where  an  execution  is  levied  on  trust  estate  by  a  creditor  of  the  trustee 
the  interest  of  the  trustee  is  in  direct  conflict  with  the  interest  of  the  cestui 
-que  trust,  and  a  court  of  equity  will  entertain  jurisdiction. 
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3.  Od  a  motion  upon  the  whole  case  to  dissolve  an  in  junction,  although, 
the  entire  controversy  is  involved,  the  decision  of  the  court  is  not  final  and. 
does  not  dispose  of  the  case  on  its  merits. 

In  this  case  the  cestui  que  trust  enjoined  the  levying  of  an  execution 
against  the  trustee,  individually,  upon  the  trust  estate.  The  motion  of  the 
execution  plaintiff  to  dissolve  the  injunction  was  overruled  and  thereupon 
the  court  rendered  a  final  judgment  perx)6tuating  the  injunction.  That 
judgment  is  reversed. 

Appeal  from  Kenton  Chancery  Court. 

Opinion  of  the  court  by  Judge  Pryor.  ■ 

An  action  in  equity  by  the  wife,  Julia  Grant,  obtaining  an? 
injunction  to  prevent  the  sale  of  her  trust  property  under  an 
execution  against  her  husband.    This  action  in  equity  is  really 
between  the  trustee  and  the  cestui  que  trust,  the  creditor  of 
the  trustee  insisting  that  it  is  the  individual  property  of  the 
trustee,  and  subject  to  the  payment  of  his  debts,  and  not  only 
so,  has  levied  his  execution  on  the  trust  property,  and  is  about ^ 
to  dispose  of  it.     There  must  be  some  impediment  to  the  rem- 
edy at  law  before  the  jurisdiction  of  the  chancellor  can  be  in- 
voked to  stay  a  sale  of  personal  property  levied  on  to  satisfy 
an  ordinary  execution. 

Generally  the  remedy  is  ample  and  complete  at  law,  but 
where  the  controversy  is  between  the  trustee  and  the  cestui  que 
trust  a  court  of  equity  will  entertain  jurisdiction  on  the  com- 
plaint of  either  when  made  with  reference  to  the  trust  estate. 

It  is  true  the  husband,  who  is  a  nominal  plaintiff,  is  the 
trustee,  but  still  the  creditor  has  presented  an  issue  in  which 
the  right  of  the  trustee,  who  is  the  husband,  is  in  direct  con- 
flict with  the  right  of  the  wife,  and  the  latter  is  seeking  the 
aid  of  the  chancellor  to  protect  her  in  the  trust  property, 
alleging  that  she  has  no  means  but  this  trust  estate,  and  tO' 
deprive  her  of  the  property  would  be  to  leave  her  destitute  of 
any  household  furniture  for  the  comfort  of  herself  and  family. 

She  is  a  married  woman,  and  wants  the  trust  declared,  and 
the  rights  of  her  husband,  if  any,  determined. 

We  think  the  chancellor  has  jurisdiction.  Shortly  after  this 
petition  was  filed  and  the  injunction  obtained  a  motion  wa& 
made  by  the  appellant  to  dissolve  it  on  the  face  of  the  |)apers. 
This  motion  having  been  overruled  the  appellants  filed  an  an- 
swer raising  an  issue  as  to  the  rights  of  the  wife,  and  gave- 
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notice  that  on  a  certain  day  they  would  move  to  dissolve  on 
the  whole  case. 

By  section  291  of  the  Code,  after  an  answer  filed  by  the  party 
•enjoined,  he  may  give  notice  of  his  motion,  to  be  made  in  not 
less  than  ten  days,  to  dissolve  on  the  whole  case,  and  on  that 
motion  any  competent  evidence  may  be  heard;  and  that  sec- 
tion further  provides  that  "the  court  shall  not  be  bound  to 
take  the  answer  as  true." 

When  the  case  was  called  each  party  declined  to  introduce 
any  testimony,  the  plaintiff  objecting  to  a  submission  and  the 
appellants  insisting  upon  a  hearing.  The  case  was  then  sub- 
mitted, the  chancellor  rendered  a  final  judgment  establishing 
the  trust,  and  perpetuating  the  injunction. 

It  is  insisted  by  the  appellants  that  this  judgment  was  pre- 
mature, as  the  case  did  not  stand  regularly  for  trial  on  its 
merits,  and  that,  although  testimony  might  have  been  heard  as 
to  the  principal  issue,  all  the  action  the  court  could  properly 
take  was  to  overrule  the  motion  to  dissolve.  Whether,  where 
the  entire  controversy  is  necessarily  involved  on  a  motion  to 
dissolve  on  the  whole  case,  the  decision  of  the  court  on  the 
motion  is  final  is  the  question  raised. 

The  chancellor  certainly  had  the  right  to  hear  testimony  as 
to  the  claim  of  each  party,  and  in  passing  on  the  question 
must  necessarily  determine  the  rights  of  property  to  be  in  the 
one  or  the  other.  Yet  if  he  dissolves  the  injunction  only,  or 
overrules  the  motion  to  dissolve,  the  order  is  not  final,  and 
ordinarily  the  dissolution  of  the  injunction  docs  not  determine 
the  merits  of  tlie  controversy  or  settle  the  rights  of  the  parties, 
but  the  questions  are  left  for  future  adjudication.  The  case 
was  not  submitted  for  final  judgnient,  and  did  not  stand  for 
trial  exce])t  on  the  motion  to  dissolve. 

Section  298  of  the  Code  provides  that  "after  hearing  the 
motion  the  court  or  jud^e  shall  overrule  it,  or  dissolve  or 
modify  it  according  to  the  rights  of  the  case."  This  section 
controls  the  action  of  the  chancellor,  and  the  subsequent  sec- 
tion, 294,  ])roviding  that  but  one  motion  shall  be  made  to  dis- 
solve on  the  whole  case,  shows  clearly  that  th(^  case,  after  the 
motion    has    been    heard,  may    l)e    finally  disposed    of   on    its 
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merits,  although  it  may  involve  a  reinvestigation  of  the  iden- 
tical question  disposed  of  on  the  motion. 

The  record  shows  that  the  case  was  submitted  upon  the  mo- 
tion to  dissolve  on  the  whole  case  and  for  judgment.  The  ap- 
pellant insists  that  it  was  for  a  judgment  on  the  motion,  and 
in  this  view  we  concur. 

The  Code  expressly  provides  that  the  court,  on  a  motion  to 
dissolve,  is  not  bound  to  take  the  answer  as  true,  and  when  the 
cause  was  submitted  for  judgment  it  meant  a  judgment  on  the 
motion.  Counsel  would  not  have  submitted  the  case  on  peti- 
tion and  answer  when  the  result  was  so  manifest. 

The  court,  instead  of  rendering  a  final  judgment  (the  case 
not  standing  for  trial),  should  have  entered  an  order  overruling 
the  motion  to  dissolve. 

The  judgment  is,  therefore,  reversed  and  cause  remanded  for 
further  proceedings  consistent  with  this  opinion. 

R.  D.  Handy  and  Simrall  &  Simrall  for  appellant. 

McKee  &  Finnell  and  Hallam  &  Perkins  for  appellees. 


SALISBURY  v.  COMMONWEALTH. 

(Filed  March  8,  1881.) 

1.  Application  for  continuanoe  because  of  absence  of  material  witnesses- 
Section  189  of  the  Criminal  Code,  which  provides  that  'when  thf^  ground  of 
application  for  a  continunce  is  the  absence  of  a  material  witness,  and  the 
defendant  makes  afSdavit  as  to  the  facts  which  such  witness  would  prove, 
the  continuance  shall  be  granted  unless  the  attorney  for  the  Commonwealth 
admit  upon  the  trial  that  the  facts  are  true,"  does  not  destroy  the  power  of 
the  court  to  postpone  the  trial  to  any  time  in  the  same  term,  if  the  party 
applying  is  given  a  reasonable  opportunity  to  procure  the  presence  of  his 
absent  witnesses  and  prepare  for  trial. 

The  party  applying  must  show,  first,  that  the  witnesses  are  material;  and 
second,  that  he  has  used  due  diligence  to  have  them  present. 

8.  The  introduction  of  counter  affidavits  contradictory  of  the  statements 
made  in  the  party's  afBdavit  of  what  his  absent  witnesses  would  prove  is 
contrary  to  law,  and  deprives  accused  persons  of  the  right  to  have  the  wit- 
nesses of  the  facts  brought  face  to  face. 

3.  "A  private  person  maj'raake  an  arrest  where  he  has  reasonable  grounds 
for  believing  that  the  person  arrested  has  committed  a  felony."  (Criminal 
Code,  section  37. ) 

A  private  person  illegally  deputized  to  execute  a  warrant  of  arrest.  Is  not 
deprived  thereby  of  his  right  to  make  an  an-est  where  he  has  reasonable 
grounds  for  believing  the  person  arrested  has  committed  a  felony. 
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Appeal  from  Floyd  Circuit  Court. 
Opinion  of  the  court  by  Judge  Hargis. 

John  Morris  was  killed  in  the  county  of  Floyd  on  the  9th  of 
February,  1881. 

Five  days  thereafter  the  appellant  and  Win.  Banks  were- 
arrested,  tried  and  held,  without  bail,  by  an  examining  court 
to  answer  for  the  murder  of  Morris. 

On  account  of  the  insufficiency  of  the  jail  they  were  sent  to- 
the  jail  of  Boyd  county,  which  is  about  eighty  miles  from 
Floyd  courthouse,  where  they  were  indicted  on  the  80th  of 
March. 

Two  days  before  the  indictment  was  found  they  w^ere  lodged 
in  the  Floyd  county  jail. 

On  the  day  after  the  indictment  was  filed  in  court  the  case 
was  called  for  trial  and  they  applied  for  a  continuance  upon 
their  joint  affidavit,  which  was  refused,  but  a  j)ostponement 
for  ten  days  was  allowed  for  preparation. 

By  direction  of  the  appellant's  counsel  subpanias  were  issued 
to  the  several  counties  where  his  witnesses  resided. 

At  the  end  of  the  postponement  the  case  was  again  called  for* 
trial,  and  again  the  appellant  moved  for  a  continuance  on  the 
ground  of  continued  absence  of  his  witnesses  upon  whom,  he 
alleged,  the  subpoMias  had  not  been  served  because  the  minis- 
terial officers  of  the  counties  where  they  resided  had  refused  to 
accept  or  execute  them. 

His  motion  was  overruled,  a  separate  trial  awarded,  and  he 
w^as  convicted  of  the  oflfense  of  murder  and  sentenced  to  the 
penitentiary  for  life. 

From  that  sentence  he  appeals  to  this  court,  and  here  com- 
])lains: 

1st.  That  he  was  not  allowed  a  legal  opportunity  to  procure 
the  presence  of  his  witnesses  whose  testimony  was  material  to 
his  defense.  He  stated  in  his  affidavit  for  a  ccmtinuance  in 
substance  that  J.  M.  Pigman,  a  justice  of  the  pVa<"<^  of  Letcher 
county,  had,  on  the  oath  of  his  co-defendant,  Wni.  Banks, 
issued  two  warrants  for  the  ay)prehension  of  the  dec^eased, 
charging  him  in  one  with  maliciously  stabbing  Emory  Camp- 
})ell  in  Perry  count}',  and  in  the  other  with  maliciously  shooting: 
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and  wounding  Banks  in  Flo^yd  county;  and  that  the  warrants 
were  placed  in  the  hand?  of  A.  H.  Aniburgy,  slieriff  of  Letcher 
county,  who  deputized  Banks,  in  writing  entered  on  the  backs 
of  the  warrants,  to  execute  them,  and  at  the  same  time  sum- 
moned the  appellant  to  go  with  Banks  as  a  guard  tn  aid  him 
in  the  act. 

That  he  could  prove  these  facts  ])y  those  officers  who  resided 
near  sixty  miles  from  Floyd  courthouse. 

And  he  could  also  prove  hy  Emory  Campbell  and  Joseph 
Stacy,  of  Perry  county,  that  ** deceased,  in  1875,  in  Perry 
county,  Kentucky,  willfully  and  maliciously  stabbed  and 
wounded  the  said  Campbell,  and  not  in  his  (Morris')  self-de- 
fense."" 

He  stated  that  he  could  prove  by  Hallifield  and  Combs  that 
after  Morris  was  killed  the  appellant  and  Banks  '*sent  a  man 
to  have  a  warrant  obtained  for  them  and  a  guard  summoned  to 
protect  them  so  that  they  might  surrender  and  have  an  exam- 
ination of  the  charge  of  them  having  killed  Morris  before  the 
proper  authorities,  and  that  the  party  had  gone  to  obtain  the 
warrant  when  they  were  arrested  by  Hoover  and  his  posse." 

It  is  contended  by  ajipellant's  counsel  that  the  clause  of  sec- 
tion 189  (Criminal  Code)  which  reads:  "When  the  ground  of 
application  for  a  continuance  is  the  absence  of  a  material  wit- 
ness, and  the  defendant  makes  affidavit  as  to  the  facts  which 
such  witness  would  prove,  the  continuance  shall  be  granted 
unless  the  attorney  for  the  C(jmmon wealth  admit  upon  the 
trial  that  the  facts  are  true,"  destroys  the  power  of  the  court 
to  ])ostpone  the  trial  to  any  time  in  the  same  term,  when  the 
"round  of  a])})lication  for  a  continuance  is  such  as  it  contem- 
plates. 

To  this  constru(;tion  we  do  not  agree,  because,  if  the  party 
should  bo  given  a  reasonable  o[)portunity  to  procure  the  presence 
of  his  absent  witnesses  and  prepare  for  trial,  it  is  uncpiestion- 
ably  within  the  legal  power  of  the  court  to  order  a  postpone- 
ment to  a  day  in  the  same  term.    (Section  188,  Criminal  ("ode). 

There  are,  however,  but  two  facts  to  determine  about  the 
(piestion  of  continuance  in  this  case: 
October,  1881— 1> 
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Ist.   Were  the  witnesses  material? 

2d.  Did  the  appellant  use  due  diligence  in  his  effort  to  have 
them  present?     (Morgan  v.   Commonwealth,  — Bush — . ) 

Section  85,  Criminal  Code,  says:  '*An  arrest  may  be  made 
by  a  peace  officer  or  by  a  privat»^  person,"  and  section  87,  **a 
private  person  may  make  an  arrest  where  he  has  reasonable 
grounds  for  believing  that  the  person  arrested  has  committed 
a  fcdony. " 

There  is  no  provision  of  the  Code  authorizing  any  other  per- 
son than  a  peace  officer  to  make  an  arrest  in  obedience  to  a 
warrant  of  arrest. 

Hence  the  authority  to  execute  the  warrant  attemy)ted  to  be 
conferred  by  the  sheriff,  Amburgy,  upon  Banks,  a  private  per- 
son, was  illegal,  and,  of  itself,  furnished  no  protection  to  Banks 
and  the  a])pellant.  But  the  fact  that  the  sheriff  had  no  legal 
authority  to  deputize  Banks  to  execute  the  warrant,  and  the 
possession  of  it  by  the  latter,  did  not  deprive  the  one  having 
reasonable  grounds  for  believing  that  the  deceased  had  com- 
mitted a  felony  of  the  right  to  arrest  him. 

For,  without  any  warrant,  a  private  person  may  make  an 
arrest  when  such  is  the  fact  (sections  87  and  4(),  Criminal 
Code),  and  the  illegal  possession  of  a  warrant  does  not  alter 
the  case. 

But  the  existence  of  reasonable  grounds,  either  by  Banks  (^r 
the  appellant,  for  believing  that  tiie  deceasfnl  had  committed  a 
felony  furnished  no  authority  or  right  to  the  other  to  aid  in 
making  the  arrest  unless  he  likewise  had  reasonalile  grounds  so 
to  believe.  Therefore,  th(j  summons  of  the  appellant  by  the 
sheriff,  and  by  Banks  to  aid  the  latter  in  making  the  arrest 
was  illegal,  because  none  but  an  officer  making  an  arrest  may 
summon  ])ersons  to  aid  in  it  (section  41,  Criminal  Code).  But 
it  was  competent  for  the  appellant  to  show  that  the  warrants 
were  legally  issued  and  placed  in  the  slieriff's  hands,  and  that 
the  latter  summoned  him  to  aid  in  making  the  arrest.  Yet, 
notwithstanding  he  may  show  these  facts  on  a  future  trial,  if 
he  should  not  also  show  that  he  had  reasonable  grounds  for 
believing  that  the  deceased  had  committed  a  felony,  they  will 
avail  him  nothing;  but  in  the  presence  of  such  proof  they 
would  be  competent  to  illustrate  his  motive. 
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It  was  material  to  the  appellant's  defense,  in  view  of  the  law 
as  above  expounded,  to  have  not  only  Pigman  and  Amburgy, 
but  Campbell  and  Stacy  present,  by  whom  he  swears  in  his 
affidavit  he  can  prove  the  deceased  had  committed  a  felony  for 
which  he  was  attempting  to  arrest  him  when  his  death  ensued. 

While  private  persons  may  make  arrests  on  the  ground 
named,  still  they  can  not  make  the  occasion  a  pretext  for 
wreaking  their  vengeance  upon  a  person  known  to  him  to  l)e 
guilty.  Nor  can  any  un necessary  force  or  violence  be  lawfully 
used  in  making  the  arrest. 

On  the  trial  the  Commonwealth  introduced  evidence  tending 
to  show  that  appellant  and  Banks,  hoavily  armed,  resisted 
arrest  for  the  space  of  several  hours  before  they  surrendered. 
This  testimony  disclosed  the  materiality  of  the  absent  wit- 
nesses, Hallitield  and  Combs,  whose  evidence,  if  true,  would  to 
a  great  degree  negative  any  design  upon  the  part  of  Banks  and 
the  appellant  to  avoid  arrest  and  examination. 

The  introduction  of  counter  affidavits  contradictory  of  the 
statements  made  in  appellant's  affidavit  of  what  his  absent 
witnesses  would  prove  was  contrary  to  law,  and  if  indulged 
wuuld  frequently  deprive  accused  persons  of  the  right  to  have 
the  witnesses  of  the  facts  brought  face  to  face,  and  the  benefit 
of  a  personal  examination  of  them  in  open  court,  which  so 
often  conflicts  with  and  explodes  the  biased  views  and  misap- 
prehension of  interested  parties. 

Such  a  practice  would  substitute  hearsay  for  primary  evi- 
dence and  violate  the  letter  and  spirit  of  section  189  of  the 
Criminal  Code,  which  secures  to  the  defendant  the  right  to  a 
continuance,  or  a  reasonable  opportunity  to  procure  the  pres- 
ence of  his  witnesses,  if,  ** where  the  ground  of  application  is 
the  absence  of  a  material  witness  and  the  defendant  makes 
affidavit  as  to  the  facts  which  such  witness  would  ])rove. " 

We  believe  he  used  duo  diligence.  The  law  did  not  require 
him  to  anticipate  his  indictment,  and  ])repare  his  defense  be- 
fore it  was  found.  He  was  imprisoned  at  such  a  distance  from 
the  place  of  trial  and  the  residence  of  his  witnesses,  and  the 
time  allowed  was  so  short  for  procuring  their  ])resence  that 
greater  diligence  than  he  exercised  could  hardly  be  required  of 
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him.  He  caused  the  snbiHiMias  to  he  issued  and  olYered  to  the- 
])r()per  officers  for  f?xecution,  who  ilh?giilly  refused  to  accept 
then).  He  was  in  jail  and  could  not  have  forseen,  nor  was  he  re- 
quired to  (^xpect,  the  unlawful  action  of  the  officers  in  refusing 
to  execute  the  process,  nor  did  he  have  time  to  receive  informa- 
tion of  their  action  and  repeat  his  eliort  to  have  his  witnesses 
present  on  the  day  fixed  for  the  trial  i)y  the  order  of  postpone- 
ment. I 

The  court,  therefore,  erred  in  not  postponing  the  case  for  a 
greater  length  of  time  or  granting  a  continuance. 

The  indictment  is  good,  and  the  notice  to  compel  the  State 
to  elect  upon  which  count  in  the  indictment  it  would  proceed 
was  j)roi)erly  overruled.  The  charge  of  a  consx)iracy  l)etween 
the  defendants  to  commit  the  offense  for  which  zhej  were 
jointly  indicted  did  not  constitute  a  separate  and  single 
offense,  but  it  constituted  an  aggravating  element  of  the  one 
for  which  they  were  arraigned,  and  it  was  made  to  prevent  the- 
defendants  from  testifying  for  each  other,  as,  without  the  alle- 
gation, although  the  fact  may  exist,  each  would  be  a  competent 
witness  for  the  other. 

Subsection  8,  section  1(55,  does  provide  that  a  demurrer  is 
proper  "if  more  than  one  offense  be  charged  in  the  indict- 
ment,"  etc. 

J3ut  it  must  be  construed  with  section  2IU,  which  authorizes 
a  conspiracy  to  be  charged  against  two  or  more  persons  jointly 
indicted  for  the  same  offense. 

Such  a  construction  of  these  sections  as  is  sought  to  be  placed 
upon  them  would  make  them  destroy  each  other. 

For  the  legislature  certainly  never  intended,  if  a  conspiracy 
be  charged  in  an  indictment  against  two  or  more  for  the  same 
off'ense,  that  that  would  render  the  indictment  obnoxious  to 
subsection  H  of  section  1()5,  nor  that  those  who  are  charged  and 
proven  to  be  guilty  of  a  conspiracy  in  the  perpetration  of  an 
off'ense  can  escape  the  denunciation  of  section  284  and  become 
witnesses  for  each  other. 

It  was  error  to  allow  the  Commonwealth  to  prove  that  the 
deceased  had  been  attending  upon  his  wife's  sick  moth(»r  for 
several  days  before  his  death.     It  was  proper  to  allow  thetesti- 
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rnony  as  to  where  he  had  been,  hut  not  as  to  his  in]ri)09e  in 
being  there.  It  had  no  connection  with  any  issue  in  the  trial. 
It  threw  no  light  upon  any  act  or  motive  of  the  appellant,  but 
tended  alone  to  arouse  and  touch  the  sympathy  of  the  jury. 

On  the  motion  of  appellants,  the  court  ought  to  have  ex- 
cluded the  father-in-law  of  the  deceased  while  the  other  wit- 
nesses were  testifying,  because  he  was  an  important  witness, 
and  afterwards  testified  and  agreed  in  several  material  points 
with  his  soil's  testimony,  who  was  but  fifteen  years  old  and  the 
only  eye  witness  to  the  homicide.  (Walker  v.  Commonwealth, 
8  Bush,  89-9(). ) 

We  do  not  mean  to  intimate  that  any  untruth  has  been  testi- 
fied to  by  either  of  these  witnesses,  but  the  policy  of  the  law 
in  requiring  the  sej)aration  of  the  witnesses  on  the  motion  of 
either  party  is  based  upon  sound  reason  and  justice.  And  we 
know  of  no  exception  to  the  rule  of  excluding  w^itnesses  which 
allows  a  prosecutor  and  a  witness  in  the  same  person  to  sit  by 
and  listen  to  the  details  of  a  trial  and  then  testify  himself 
about  the  same  or  connectea  matters.  He,  of  all  others,  ex- 
cept the  willfully  corrupt,  is  most  obnoxious  to  the  rule,  for 
he  may  have  his  feelings  enlisted  or  his  revenge  rankling  in 
his  bosom. 

The  appellant  alleged  in  his  affidavit  that  the  boy  who  was 
present  at  the  homicide  had  testified  that  the  appellant  shot 
the  deceased  once  with  a  rifle  gun,  and  he  expected  the  same 
evidence  would  be  given  on  the  trial,  and  thereupon  moved  the 
court  to  have  the  body  of  the  deceased  exhumed  and  the  bul- 
lets extracted,  avowing  that  they  would  all  prove  to  be  pistol 
balls,  and  that  Banks  had  done  the  whole  of  the  shooting. 

He  stated  that  he  had  nothing  to  pay  the  expenses  of  the  ex- 
humation with,  and  no  friends  or  relations  who  were  able  and 
willing  tc  do  so  for  hi^n.  The  court  ordered  the  coroner  to  ex- 
hume the  body  and  cause  the  examination  to  be  made  on  the 
condition  that  the  appellant  should  first  pay  the  expenses 
thereof.  This  he  was  unable  to  do,  or  to  have  done,  and  of 
this  action  of  the  court  he  complains.  There  is  no  law  requir- 
ing the  court,  at  the  instance  of  an  accused  person,  to  have 
dead  bodies  taken  up  and  examined  at  the  expent^e  of  the  State 
or  county  for  the  purpose  of  furnishing  him  with  evidence  in 
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his  defense,  nor  could  it  compel  the  officers  or  others  to  perform 
such  service  without  compensation.  As  the  court  exercised  all 
the  power  it  had  in  his  behalf  the  appellant  has  no  legal 
ground  for  complaint. 

The  last  assignment  of  error  to  be  noticed  is  to  instructions. 
The  jury  was  told  that  *' malice  is  implied  by  law  from  any- 
deliberate,  cruel  act  committed  by  one  person  against  another, 
however  suddenly  done." 

This  instruction,  with  immaterial  verbal  differences,  in  one 
form  or  another,  has  been  over  and  over  denounced  by  the 
court  as  taking  from  the  jury  a  question  of  fact  which  pecu- 
liarly l)elongs  to  its  province.  (Farris  v.  Commonwealth,  14 
Bush,  — ;  Trimble  v.  Commonwealth,  78  Ky.,  — ;  Buckner  v. 
Commonwealth,  14  Bush,  — . ) 

An  act  deliberately  and  cruelly  committed  is  a  fact  fronfv 
which  the  jury  may  infer  malice,  its  force  depending,  however, 
upon  the  attendant  facts  and  circumstances  gf  each  case.  In 
some  cases  it  would  convince  the  mind  of  a  reasonable  man 
that  the  perpetrator  of  it  was  actuated  by  malice.  In  other 
cases  it  might  be  extenuated,  excused,  or  even  justified,  by  ex- 
planatory evidence. 

While  this  court  has  intimated  that  so  instructing  the  jury 
was  not  a  reversible  error,  yet  a  correct  exposition  and  rigid 
execution  of  the  criminal  law,  in  accordance  with  the  genius 
of  our  republican  institutions,  demand  that  such  an  instruc- 
tion as  above  quoted  should  be  no  longer  tolerated. 

Wherefore,  the  judgment  is  reversed  and  cause  remanded, 
with  directions  to  grant  appellant  a  new  trial  and  for  further 
proper  proceedings. 

R.  H.  Weddington  for  appellant. 

P.  W.  Hardin  for  appellee. 


EMBRY  V.  COxMMONWEALTH.  ...     . 

(Filed  September  10,  1881.) 

The  words  iDtimidatiDg,  alarming  and  disturbing,  as  used  in  "An  act 
to  amend  chapter  28  of  the  Revised  Statutes,"  approved  April  11,  1878, 
known  as  the  Kuklux  Act,  imply  the  use  of  physical  force  or  menace,  and. 
involve  a  breach  of  the  peace. 
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Threats  to  prosecute  for  selliDg  whisky  without  liceDSe  from  U.  S.  gov- 
emment  is  not  such  an  *' intimidating,  alarming  and  disturbing''  as  is 
punishable  und4^r  said  act. 

Appeal  from  Ohio  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Lewis, 

The  appellant  and  Louis  Hix  were  indicted  under  the  second 
section  of  the  act,  entitled  '*An  act  to  amend  chapter  28  of  the 
Revised  Statutes,  title  *Crimes  and  Punishments,'  "  approved 
April  11,  1878,  for  the  offense  of  unlawfully  confederating 
together  for  the  purpose  of  intimidating,  alarming  and  dis- 
turbing  another. 

Appellant  having  been  convicted  and  adjudged  to  be  confined 
in  the  penitentiarj'  eleven  months,  appeals  to  this  court  for 
reversal  of  the  judgment. 

The  facts  stated  in  the  indictment  as  constituting  the  offense 
are.  that  *'said  Embry  and  Hix,  in  the  county  of  Ohio,  on  the 
—  day  of  Janua^y,  1878,  and  before  the  finding  of  the  in- 
dictment, did  wilfully  and  unlawfully  confederate  and  band 
themselves  together  for  the  purpose  of,  and  did  then  and 
there  willfully  and  unlawfully  intimidate,  alarm  and  disturb 
Jordan  Pearson,  by  then  and  there  threatening  to  have 
said  Pearson  prosecuted  in  the  United  States  Court  for  selling 
whisky  in  said  county  without  license;  and  by  his  confed- 
erating as  aforesaid,  and  threatening  as  aforesaid,  greatly  in- 
timidated, alarmed  and  disturbed  said  Pearson,  and  by  so 
doing  as  aforesaid  demanded  of  and  against  his  will  forced  said 
Pearson  to  pay  them  .$81  in  money  in  consideration  that  they 
would  not  inform  on  or  testify  against  him  concerning  said 
matter  of  selling  whisky  as  aforesaid,"  etc. 

The  second  section  of  the  act  is  as  follows:  **If  any  two  or 
more  persons  shall  confederate  or  band  themselves  together 
for  the  purpose  of  intimidating,  alarming  and  disturbing  any 
person  or  persons,  or  to  do  any  felonious  act,  they,  or  either, 
shall,  on  conviction  thereof,  be  confined  in  the  penitentiary 
not  less  than  six  nor  more  than  twelve  months,  or,  in  the  dis- 
cretion of  the  jury,  fined  not  less  than  $100  nor  more  than 
|500,  and  imprisoned  in  the  comity  jail  not  less  than  three  nor 
more  than  six  months." 
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Whethor  the  statute  be  considered  with  reference  to  the*  rea- 
son for  its  enactment,  and  the  mischief  intended  thereby  to  be 
provided  against,  or  construed  according  to  either  the  common 
and  approved  usages  of  language  or  the  technical  meaning  of 
the  words  used,  it  is  clear  that  the  facts  stated  in  the  indict- 
ment do  not  constitute  the  offense  described  in  the  second  sec- 
tion. 

The  mischief  the  legislature  intended  by  the  statute  to  pro- 
vide a  remedy  against  was  the  confederating  and  banding 
together  of  disorderly  and  evil-disposed  persons  for  the  purpose 
of  unlawfully,  and  by  the  use  of  force,  or  threats  of  force  and 
violence,  overawing  and  injuring  the  persons  and  property  of 
obnoxious  or  defenseless  individuals,  to  the  disturbance  of 
public  tranquility  and  order. 

Intimidating,  alarming  and  di8tur])ing,  in  the  sense  the 
words  are  obviously  used  by  the  legislature,  as  well  as  accord- 
ing to  their  legal  signification,  imply  the  use  of  physical  force 
or  menace,  and  involve  a  breach  of  the  peace. 

The  statement  in  the  indictment  is  that  appellant  and  Hix 
confederated  and  banded  themselves  together  for  the  purpose 
of  intimidating,  alarming  and  disturbing  Pearson,  not  by  vio- 
lence to  his  person  or  property  or  threats  of  violence,  but  by 
threatening  to  have  him  prosecuted  in  the  United  States  Court 
for  selling  whisky  without  license. 

If  Pearson  was  guilty  of  violating  the  revenue  laws  of  the 
United  States,  which  is  not  negatived  and  may  be  reasonabl3^ 
inferred,  it  was  not  unlawful  for  appellant  and  Hix  to  have 
him  prosecuted  for  the  otfense,  or  to  confederate  for  that  pur- 
pose. 

But  whether  he  was  guilty  or  not  the  particular  circum- 
stances stated  in  the  indictment  do  not  constitute  any  offense 
in  the  meaning  of  the  second  section  of  the  statute. 

It  is  alleged  in  the  indictment  that  Pearson  was,  by  a  threat 
of  being  prosecuted,  forced  against  his  will  to  pay  to  them  $81 
in  consideration  that  appellant  and  Hix  would  not  inform  on 
or  testify  against  him.  But  the  offense  charged  being  for  con- 
federating for  the  purpose  of  intimidating,  alarming  and  dis- 
turbing, and  not  for  any  actual  injury  to  person  or  i)roperty, 
it  is  immaterial  why  the  money  was  paid,  or  whether  it  was 
paid  at  all  or  not. 
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The  circuit  court  erred  in  overruling  the  demurrer  to  the  in- 
dictment and  the  motion  in  arrest  of  judgment. 

Wherefore,  the  judgment  is  reversed  and  cause  remanded, 
with  directions  to  sustain  the  demurrer  and  dismiss  the  indict- 
ment. 

Walker  &  Helm  for  appellant. 

P.  W.  Hardin  for  appellee. 


L.,  C.  &  L.  RY.  CO.  V.  GOETZ'S  ADM'X. 

(Filed  September  13,  1881.) 

1.  Nefrlij?ence  is  a  question  of  fact  for  the  jury— An  instruction  in  which 
the  court  assumed  certain  facts  which  tended  to  show  negligence  was  prop- 
erly rejected. 

2.  The  failure  to  give  such  signal  or  warning  as  will  he  sufficient  to  ap- 
pTif!e  those  at  or  near  a  railroad  crossing  of  the  approach  of  the  train  must 
be  regarded  as  negligence. 

3.  Presumption  as  to  negligence— Where  there  is  an  absence  of  evidence  as 
to  the  care  exercised  hy  a  party  injured  by  a  train  of  cars  at  such  railroad 
•crossing  it  will  not  be  presumed  that  the  party  injured  failed  to  use  the 
proper  degree  of  care,  or  entered  upon  the  track  knowing  of  the  train's  ap- 
proach. 

4.  The  same  degree  of  care  is  required  of  both  those  in  charge  of  the  train 
and  those  traveling  over  a  public  highway  crossing  its  track ;  and 

5.  A  greater  degree  of  care  is  required  of  both  parties  where  the  view  of 
such  crossing  is  obstructed,  and  in  proportion  to  the  amount  of  travel  on 
the  highway. 

As  to  what  constituted  negligence  in  this  case  see  opinion. 

Appeal  from  Kenton  Chancery  Court. 

Opinion  of  the  court  hy  Judge  Pryor. 

The  appellee's  intestate,  Michael  Goetz,  in  attempting  to 
cross  the  track  of  the  Louisville,  Cincinnati  &  Lexington 
Short-Line  Railroad  at  the  intersection  of  that  road  with  the 
Covington  and  Independence  turnpike,  was  run  over  and  in- 
stantly killed  by  a  train  of  cars  owned  and  operated  hy  the 
appellant.  The  widow  of  the  deceased,  as  his  administratrix, 
instituted  the  present  action  under  the  statute,  alleging  that 
her  husband  lost  his  life  by  reason  of  th(»  negligence,  etc.,  of 
the  employes  of  the  apj)ellant  in  running  its  trains,  and  recov- 
ered a  judgment  for  .1?4,5(.K)  in  damages,  of  which  the  appellant 
is  complaining. 
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The  testimony  conduces  to  show  that  the  traveler  on  the 
turnpike  on  his  wa}'  from  Covington  to  Independence,  the 
direction  in  which  the  deceased  was  going,  is  prevented  from 
seeing  the  line  of  railway  or  its  trains  as  he  approaches  this 
crossing,  by  reason  of  an  elevation  or  high  ridge  of  ground 
that  intervenes  until  he  reaches  a  point  at  or  near  the  crossing 
of  the  railroad  track.  The  intestate,  a  farmer  about  forty- 
three  years  of  age.  while  driving  his  team  from  Covington  to 
his  home  in  the  county  of  Kenton,  about  seven  o'clock  in  the 
evening,  while  crossing  the  railway  at  its  intersection  with  the  ' 

turnpike,  was  run  over  by  the  cars  and  found  dead  a  few  min-  \ 

utes  afterwards,  a  short  distance  from  the  crossing.  No  one 
was  with  the  deceased  at  the  time  of  the  accident,  and  the  re- 
covery in  the  court  below  was  based  principally  on  the  state- 
ments of  those  in  charge  of  the  train  at  the  time  of  the 
accident,  and  the  ground  of  recovery  is  **that  the  appellant  or 
its  employes  failed  to  give  the  deceased  sufficient  warning  of 
the  approach  of  the  train,  and  to  use  the  necessary  precaution  i 

to  apprise  those  traveling  on  the  turnpike  of  the  danger  in  at- 
tempting to  cross  at  this  particular  point  in  the  road."  | 

It  further  appears  that  the  deceased  was  a  careful,  thrifty 
farmer,  and  familiar  with  the  territory  at  and  near  the  inter-  | 

section  of  the  two  roads,  as  well  as  the  time  the  train  usually  i 

passed  the  point  at  which   he  was  killed.     The  train  inflicting 
the  injury  was  on  its  way  from  Louisville  to  Cincinnati,  and  a 
minute  or  two  behind  its  regular  time  at  this  crossing.     It  was 
running  at  a  spe^d  of  thirty  miles  an  hour,  and,  from  the  state- 
ments made  by  the  engineer  in  charge  of  the  train,  it  is  doubt-  I 
ful  whether  the  deceased  could  have  avoided  the  injury  by  the  | 
exercise  of  the  utmost  vigilance  on   his  part   unless  he   had  | 
kept  off  the  track  of  the  railroad  until  the  train  had  passed.  , 
This  witness  stated,  on  being  interrogated  by  counsel  for  the 
appellant  (the  company),  that  when  he  blew  the  long  whistle, 
which  is  the  common  signal  for  the  approach  of  the  train,  he 
was  only  sixty  or  seventy  yards  from  the  crossing,  or  perhaps 
further;   and   being  again  interrogated,    stated    the   train  was 
three  hundred  yards  distant  from  the  intersection  when   the 
long  whistle  was  sounded,  and  the  hell  was  also  rung  by  the 
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iireiiian,  and  in  this  statement  he  is  corroborated  by  the  latter;- 
that  he  was  in  forty  feet  of  the  intersection  when  he  saw  the- 
horses  upon  the  track,  and  then  reversed  the  engine,  using 
every  effort  within  his  power  to  check  the  progress  of  the  train. 
The  train  at  the  time  was  on  a  down  grade,  with  its  speed,  as- 
the  engineer  states,  increasing  as  it  approached  the  turnpike, 
and  it  is  manifest  that  no  human  effort  could  have  prevented 
the  misfortune  after  the  horses  had  gotten  on  the  track  of  the 
railroad,  and  even  in  the  act  of  crossing  it.  Numerous  in- 
structions were  given  at  the  conclusion  of  the  testimony,  and 
several  instructions  asked  for  by  the  appellant  were  refused. 
We  deem  it  necessary  to  consider  only  the  principal  instruc- 
tion asked  for  by  the  appellant,  as  it  is  clear  if  his  instruction 
eaibodies  the  law  of  the  case  the  verdict  should  have  been  for 
the  defendant.  The  refusal  or  giving  of  other  instructions  did 
not  prejudice  the  substantial  rights  of  the  parties,  and,  besides, 
the  special  finding  had  on  motion  of  the  appellant  shows  that 
the  jury  passed  upon  the  real  issue,  and  could  not  have  been 
misled  by  any  instruction  given  or  refused  except  the  instruc- 
tion we  propose  to  consider.     That  instruction  reads: 

*VFor  the  defendant  the  jury  are  told   that  the  plaintiff's 
I  testimony  shows  that  the  deceased  was  familiarly  acquainted 

j  with  the  crossing,  and   it  was  his  duty  to   have  avoided  being 

run  against  by  defendant's  train   by  keeping  off*  the  track  at 
crossing  time,  and  if  he  failed  so  to  avoid  the  train  and  placed 
himself  so  close  to  the  train  as  to  put  it  out  of  the  power  of  " 
the  defendant's  employes  to  avoid  injuring  him,  then  the  law 
is  for  the  defendant." 

This  instruction  should  have  been  refused  for  several  reasons. 
In  the  first  place  it  was  the  province  of  the  jury  to  pass  upon 
the  facts  evidencing  the  neglect  of  either  party,  and  the  court 
!  had  no  right  to  assume  that  the  deceased  was  acquainted  with 

the  road  and  its  surroundings,  or  with  the  time  that  trains 
passed.  Whether  such  facts  had  been  established  was  with 
the  jury  and  not  the  court,  and  particularly  when  the  jury 
were  told  that  the  existence  of  such  facts  precluded  a  recovery. 
The  court,  if  the  testimony  showed  negligence  on  the  part  of 
the  deceased  and  not  on  the  part  of  the  company,  might  have 
instructed  the  jury  to  find  for  the  defendant;    but  when   the- 
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jury  was  left  to  determine  the  ispuo,  the  croiirt  shfiild  not  htive 
assumed  that  certain  facts  iiad  hi'en  ostahlished  conducing 
either  to  defeat  or  sustain  the  r^'covery.  Again,  the  instruc- 
tion requires  that  all  the  carf>  mid  cnution  should  have  bf^en 
<?xercised  by  the  deceased  a:/J  none  by  the  company,  for  if  thia 
instruction  is  the  law  the  presence  of  the  deceased  on  the  road 
is  such  evidence  of  negligence  on  his  part  as  defeats  the  action. 
If  the  right  to  the  use  of  this  crossing  is  not  mutual,  or  the 
company  has  the  exclusive  right  to  its  use,  then  the  instruction 
would  not  be  so  objectional)le.  It  is  no  response  to  a  claim 
for  damages  in  a  case  like  this  to  say  that  if  the  deceased  had 
remained  off  the  crossing  until  the  train  passed  he  would  have 
oscaped  injury,  and  his  being  on  the  crossing  at  the  time  the 
train  passed  is  evidence  of  his  neglect.  The  right  of  the  ap- 
pellant to  run  its  trains  on  the  road  at  this  point,  and  at  any 
reasonable  rate  of  speed,  is  unquestioned,  but  at  the  same  time 
it  is  incumbent  on  the  company  and  its  employes,  or  those  in 
charge  of  the  train,  to  exercise  such  care  and  precaution  as  to 
prevent  injuring  those  traveling  on  public  highways  at  points 
crossing  the  track  of  its  railway.  It  is  not  necessary  or  re- 
quired of  those  in  charge  of  the  train  to  stop  in  order  to  see 
whether  or  not  persons  are  approaching  the  crossing,  but,  on 
the  contrary,  it  has  the  right  to  ])as8,  and  those  (m  the  highway 
seeing  or  knowing  of  its  ap])roach,  or  when  the  proper  and 
necessary  signals  have  been  given  so  as  to  notify  them  of  the 
train's  approach,  they  must  yield  the  right  of  passage  to  the 
train.  The  great  speed  of  the  train,  the  necessities  and  safety 
of  those  on  it,  as  well  as  the  safety  of  the  traveler  on  the  or- 
dinary highway,  all  require  that  this  preference  should  be 
given;  that  it  is  the  duty  of  those  in  charge  of  the  train  to 
give  due  and  ])roper  warning  of  its  approach,  that  those  cross- 
ing its  track  may  know  and  avoid  the  danger;  and  when  pass- 
ing great  thoroughfares  tiironged  with  travel  the  speed  of  the 
train  should  be  checked  or  other  means  secured  to  insure  the 
safety  of  those  on  the  highway;  and  a  failure  to  give  such 
warning  or  to  use  such  precaution  must  be  regarded  as  neglect 
(Paducah  <fe  Memphis  Railroad  Co.  v.  Hoehl,  12  Bush,  45; 
€laxton's  Adm'r  v.  Lexington  <fe  Big  Sandy  Railroad,  18  Bush, 
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(U2:  Luuisvillo  &  Nwshville  Rttiln)tul  Co.  v.  CommonvvBaltli, 
H{)^.  )  Whiif*  thoHO  an  tlin  higlnvuy  when  ahout  crossing  a  rail- 
nnii]  track  must  exercisR  proper  (]ilit»(M]ce  and  care  with  rcfer- 
f»nco  to  their  own  safety,  wher^  thr-re  is  an  absence  of  evidence 
as  to  the  care  exorcised  hy  tin?  party  injured,  as  in  this  case,  it 
is  not  to  he  presumed  that  thedec(;ased  recklessly  or  carelesly 
inifierihui  his  own  life,  or  ent«*red  upon  the  track  of  the  road 
knowing  of  the  train's  approa<^h.  If  the  presumption  of  neg- 
ligence arises  from  the  nun'v  fact  that  the  deceased  was  killed 
on  the  track,  at  a  placp  where  he  had  no  riglit  to  he,  it  must 
necj^ssarily  defeat  a  recovery  in  all  siicli  cases  unless  it  should 
appear  that  those  in  chai'ge  of  the  train,  after  discovering  the 
dangerous  condition  of  the  ])arty  injured,  could,  l)y  the  ex- 
ercise of  ordinary   (»are,    liave   avoided   the  impending  injury. 

This  doctrine  might  a])ply  if  tlie  ])arty  injured  was  on  the 
track  of  the  railroad  when  h(»  had  no  right  to  lie,  hut  has  no 
application  to  a  case  like  this. 

('ounsel  for  the  api)ellant  have  called  the  attention  of  the 
court  tt)  several  cases  in  support  of  the  instructit)n  asked,  and 
whili*  the}'  conduce  to  sustain  the  ])osition  taknn,  tliey  can  not 
he  reconciled  with  the  adjudications  of  this  court  on  sin)ilar 
eases.  The  j)rincipal  case  is  that  of  th(»  Pennsylvania  R.  R.  Co. 
v.  N(»al,  7'3  Fenn.  State  Reports,  in  whicli  it  is  said:  *'A  pru- 
dent and  (Careful  man  will  always  sto])  and  listen  for  the  ap- 
pearance of  the  train  when  al)out  to  cross  its  track;  indeed 
th(*  duty  of  stopping  is  min'u  manif<ist  when  an  a})proaching 
train  can  not  he  seen  or  heard  than  when  it  can.  If  the  view 
of  the  track  is  unobstructed,  and  no  train  is  near  or  heard  ap- 
|)roaching,  it  might,  perhaps,  ))e  asked  why  stop?  In  such  a 
CiisH  ther(j  is  no  danger  of  collision— none  takes  ])la(M%  and  the 
sooner  the  traveler  is  across  the  track  the  better.  But  the  fact 
of  (M)llision  shows  th(*  nece-^sity  tlnM'e  was  of  sto[)ping,  and, 
therefore,  in  case  of  collision  the  rule  must  ])e  an  unliending 
one."  The  fact  that  the  traveler  failed  to  stoj)  and  list<»n  be- 
fore entering  upon  the  track  is  u)ade  negligence  jier  se  by  the 
case  cited  and  the  case  before  us,  b(»caup<^  there  is  no  evidence 
that  he  did  stop  and  listen,  we  are  askfMl  to  presume  that  he 
did  not  atop,  and,  therefore,  his  personal  rer)res^ntativ(;  can 
not  recover  (Hanover  R.  R.  Co.  v.  t'oyle,  y)  P.  F.  Smitii,  HIM)). 
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That  a  prudent  man  ehould  use  at  least  ordinary  precautions 
to  know  whether  a  train  is  or  not  approaching  is  evident,  but 
if  he  fails  to  do  so,  or  if  there  is  no  proof  as  to  what  care  he 
-did  take  before  going  upon  the  track,  does  this  dispense  with 
the  necessity  of  those  in  charge  of  the  train  from  giving  the 
proper  warning  or  using  the  proper  care  to  prevent  collision  at 
•such  points  on  the  road?  We  think  not.  It  is  evident  that  if 
the  party  injured  had  not  gone  on  the  track  no  collision  would 
have  taken  place,  but  it  by  no  means  follows  because  he  was 
killed  at  the  crossing,  a  point  where  he  had  the  right  to  travel, 
that  he  is  guilty  of  such  negligence  as  excuses  the  company  for 
its  neglect.  That  the  party  injured  may  be  guilty  of  such  con- 
tributory negligence  as  to  prevent  a  recovery  is  conceded,  but 
in  this  case  both  parties  had  the  right  to  the  use  of  this  part 
of  the  road  for  passing.  This  right  was  mutual,  with  the  duty 
on  the  part  of  the  deceased  to  exercise  such  caution  as  an  or- 
dinarily prudent  man  would  under  the  circumstances;  and  the 
exemption  of  the  appellant  from  all  liability  in  the  event  it 
gave  the  proper  warning  of  the  approach  of  its  trains  and  the 
killing  or  injury  was  iniavoidable. 

The  same  degree  of  care  is  required  of  both  those  in  charge 
of  the  train  and  those  traveling  over  a  public  highway  cross- 
ing its  track.  The  case  of  the  Continental  Improvement 
Co,  V.  Stead,  5  Otto,  168,  embodies  the  law  of  this  case. 
"^Both  parties,"  says  the  court  in  that  case,  *'must  exer- 
cise such  care  as  men  of  common  prudence  and  intelligence 
would  ordinarily  use  under  such  circumstances.  Where  the 
view  is  obstructed  so  that  parties  crossing  the  railroad  could 
not  see  an  approaching  train,  the  exercise  of  greater  care  and 
caution  was  required  on  both  sides.  Those  in  charge  of  the 
train  should  approach  the  crossing  at  a  less  rate  of  speed,  and 
use  increased  diligence  to  ^ive  warning  of  its  approach." 

The  question  of  nej^ligence  was  probably  left  to  the  jury,  and 
by  a  special  finding,  made  at  the  instance  of  the  defendant,  the 
jury  said:  '*The  negligence  consisted  in  the  running  of  the 
train  at  too  great  a  speed  on  its  api)roach  to  the  turnpike,  and 
in  not  giving  the  proper  ])recaution,  and  in  not  having  a  flag- 
man at  the  crossing. "     Under  this  special    finding  the  only 
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question  really  to  be  considered  is,  did  the  evidence  authorize 
the  conclusion  reached  by  the  jury?  The  turnpike  on  which 
the  accident  took  place  is  one  of  the  most  important  highways 
in  that  portion  of  the  State,  leading  directly  from  the  city  of 
Covington ;  it  is  constantly  thronged  by  travelers,  and  a  greater 
degree  of  care  and  caution  should  be  exercised  than  at  ordinary 
crossings.  The  usual  whistle,  if  made  in  reasonable  time  so 
as  to  give  the  warning,  would  ordinarily  be  sufficient;  but  the 
point  at  which  the  accident  occurred  in  this  case  is  within  six 
miles  of  the  city  of  Covington,  and  a  stream  of  travel  over  the 
turnpike  that  is  common  in  such  approaches  to  the  larger 
cities  of  the  State. 

The  train  iti  this  instance  cros€«6d  the  turnpike  on  a  descend- 
ing grade  with  an  increased  rate  of  speed,  running  thirty  miles 
or  more  an  hour,  with  no  other  signal  or  warning  than  a 
whistle  within  seventy  yards,  or,  at  best,  within  three  hundred 
yards  of  the  crossing,  to  warn  those  traveling  on  the  turnpike 
of  its  approach.  This  is  itself  culpable  negligence,  and  ren- 
dered any  approach  to  the  railroad  on  such  a  thoroughfare 
dangerous  to  all  passing  ov(?r  it.  Running  a  train  at  such 
speed  over  the  streets  of  a  small  village  would  be  attended  with 
little  more  danger.  It  being  the  duty  of  those  on  the  highway 
to  look  and  listen  for  the  af)proach  of  the  train,  it  is  equally 
the  duty  of  those  in  charge  of  the  train  to  give  sufficient  warn- 
ing of  its  coming,  and  on  such  a  thoroughfare  as  this  turnpike 
is  shwVn  to  be  to  lessen  the  momentum  of  the  train,  as  well  as 
to  provide  other  means  to  insure  the  safety  of  those  traveling 
the  byway  as  well  as  those  on  board  the  train.  As  said  in  the 
case  cited,  '*if  an  unslackened  si)eed  is  desirable,  watchmen 
should  be  stationed  at  the  crossing."  The  traveler  is  required 
to  stop  so  that  the  trains  may  pass,  but  this  is  conditional 
upon  the  train  giving  due  and  timely  warning  of  its  approach. 
*'The  duty  of  the  wagon  to  yield  precedence  is  based  upon  this 
condition."  The  blowing  of  the  whistle  three  hundred  yards 
from  such  a  crossing,  and  running  with  the  speed  of  tlie  train 
in  this  case,  is  not  a  sufficient  warning,  and  the  facts  authorize 
both  the  special  and  general  finding. 

The  judgment  is  affirmed. 

Barnett  &  Noble  and  M.  J.  Dudley  for  appellant. 

W.  E.  Arthur  for  appellee. 
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Al'DITOR  V.   MAJOR. 
(Fil(Ml  Sept«nnher  :20,  1881.) 

It  was  not  the  duty  of  the  public  printer  under  n  rt^solution  of  the  legisla^ 
ture,  approved  February  21,  1840,  to  republish,  without  the  order  of  the  au- 
ditor, the  i*eport  of  the  comnussioner  of  the  insurance  bureau,  made  to  the 
auditor  in  compliance  with  ''An  act  to  establish  an  Insurance  bureau,"  ap- 
proved March  10,  1870,  after  1,0  lO  copies  thereof  had  ))eeu  published  and  paid 
for  out  of  the  fees  and  allowances  received  by  the  insurance  bureau. 

The  resolution  of  February  21,  1840,  was  i-ejiealed  by  the  act  of  March  20, 
1876,  in  relation  to  the  public  printer. 

For  construction  of  facts  referred  to  see  opinion. 

A[)])Ral  from  Franklin  Circuit  Court. 
Opinion  of  th(?  court  hy  Judge  Harf^i:^. 

The  appellee,  Major,  brought  this  ac^tion  for  a  inandanuis  to 
compel  the  auditor  of  public  accounts  to  issue  his  warrant  upon 
the  State  treasurer  for  thf»  snm  of  $1,5:^7.14  in  ])ayment  of  a 
demand  against  tlu^  State  for  public  printing. 

The  facts  alleged  in  the  ])ptilion  are  in  substance  that  the 
l(?gislatur(»,  by  a  resolution  jiasstid  in  February.  1S4(),  ])rovidod 
that  the  public  printer  shall  jjublish  all  reports  nnide  to  I»oth 
houses  of  th(»  same  matter  in  a  He])arate  volume;  that  *'An  act 
to  establish  an  insurance  bureau,"  ajjproved  March  10,  1870, 
makes  it  the  duty  of  tlip  iiipurance  commissioner  to  make  an- 
nually a  report  to  the  auditor  of  the  condition  of  the  insurance 
companies  doing  business  in  the  State,  with  sugg(»stionp,  etc., 
and  that  one  thousand  copies  of  stich  reports  shall  I)e  pu))lished 
by  the  State,  subject  to  the  order  of  the  auditor,  and  at  the 
exjHMise  of  the  insurance  biu'eau,  and  the  auditor  shall  place 
the  same  before  the  legislature  with  an  ac(;ount  of  tln^  receipts 
and  (^xp(Miditur(»s  of  the  bureau:  that  the  insuranci*  commis- 
sioner made  his  rei)ort  to  the  auditor  as  provid(Ml  in  the  act  of 
10th  March,  1870,  and  the  auditor  i)lace(l  the  same  before  the 
legislature;  that  it  became  the  duty  of  the  public  |)rinter  to 
publish  said  report  so  ]daced  before  the  legislature,  and  he  did 
])ul)lish  six  hundr(»d  and  t\v(>nty-four  copies  thereof  for  which 
the  Commonwealth  of  Kentucky  is  indebtiMl  to  him  in  the 
sum  of  .fl, 5:27. 14,  and  that  he  had  demanded  of  the  auditor  a 
warrant  therefor,  but  he  refusjMJ  t»i  issue  it. 
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It  was  agreed  that  one  thousand  copies  of  the  report  of  ther 
commissioner  to  the  auditor  had  been  published  by  the  State,- 
subject  to  the  order  of  the  auditor  and  at  the  expense  of  in- 
surance bureau. 

The  auditor  demurred  to  the  petition ;  it  was  overruled,  to 
which  he  excepted,  and  failing  to  plead  further  a  judgment 
was  rendered  awarding  the  mandamus. 

The  vital  question  on  this  appeal  is,  was  it  the  duty  of  the 
public  printer,  without  the  order  of  the  auditor,  to  republish 
the  report  of  the  commissioner  to  the  latter,  who  placed  the 
same  before  the  legislature  after  having  one  thousand  copies  of 
it  published. 

The  resolution  of  1840  provided  that  the  **public  printer 
shall  thereafter  in  executing  the  public  printing  publish  all 
reports,  made  to  both  houses  of  the  same  matter,  in  a  separate 
volume  and  dispense  with  the  appendix  to  each  of  the  volumes 
of  journals  as  now  published;  and  that  one  copy  be  sent  ta 
each  individual  entitled  to  copies  of  the  journals." 

The  proper  construction  of  this  resolution  does  not  authorize- 
the  inference  that  the  public  printer  shall  publish  all  reporta 
of  the  same  matter  made  to  both  houses. 

It  simply  meant  that  in  executing  the  public  printing  which 
he  might  be  ordered  to  do  he  should  publish  all  reports  in  a 
separate  volume,  and  that  one  copy  should  be  sent  to  each  in- 
dividual entitled  to  copies  of  the  journals  whose  appendixes 
were  thereafter  to  be  dispensed  with,  provided  such  reports 
were  of  the  same  matter  to  })oth  houses. 

It  had  reference  alone  to  the  form  in  which  that  class  of  re- 
ports should  be  published,  and  required  that  they  should  be 
published  in  separate  volumes. 

The  proceedings  of  nearly  every  session  of  the  legislature 
since  1840  contain  resolutions  or  acts  regulating  the  number 
and  character  of  reports  and  public  documents  published,, 
which  shows  that  the  legislature  has  not,  and  does  not,  construe* 
the  resolution  of  1840  as  providing  for  the  publication  of  all 
reports  to  both  or  either  house. 

Appellee's  construction  of  that  resolution  would  require  the- 
publication  of  640  copies  of  each  report  made  to  both  houses. 
October,  1881—2 
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without  making  any  distinction  between  important  and  unim- 
portant reports. 

We  do  not  think  this  unreasonable  result  should  follow  the 
construction  of  the  resolution  of  1840,  and  we  are  of  the  opin- 
ion that  it  does  not  authorize  the  public  printer  to  publish  any 
report  unless  he  is  especially  directed  to  do  so  by  the  legisla- 
ture. 

And  as  to  the  printing  for  the  insurance  bureau,  the  act  of 
March  10,  1870,  and  the  resolution  of  March  12,  1878,  expressly 
provide  that  it  shall  be  paid  for  out  of  the  fees  and  allowances 
received  by  the  comnuHsioner  under  the  law  creating  the 
bureau. 

The  purpose  of  the  legislature  seems  to  have  been  to  make 
the  bureau  self-sustaining,  and  either  a  legally  authorized  order 
of  the  auditor  or  the  act  creating  it,  or  some  amendment 
thereto,  or  law  passed  since  its  creation  must  be  shown  author-; 
izing  the  public  printer  to  make  publications  relative  thereto 
before  he  can  lawfully  assert  a  claim  therefor  against  the  State. 

The  act  of  March  20,  1876,  re-enacted  the  law  requiring  the 
election  of  a  public  printer  and  so  much  of  chapter  90  of  the 
General  Statutes  as  was  deemed  applicable  to  his  office  and 
duties. 

By  section  18,  which  was  restored,  it  is  provided  that  **If 
any  report,  bill  or  document  is  ordered  to  be  printed,  and  no 
number  of  copies  is  designated,  there  shall  be  but  two  hundred 
printed  at  public  expense." 

This  section  reserved  to  the  legislature  the  power  of  ordering 
what  reports  should  be  published,  and  provided  also,  if  by 
oversight  or  otherwise,  it  should  fail  to  fix  the  number,  that 
only  two  hundred  should  be  printed. 

And  it  repeals  by  necessary  implication  the  resolution  of 
February,  1840,  whatever  may  be  its  correct  construction. 

Taken  in  connection  with  the  afore-mentioned  acts  of  the  leg- 
islature, we  do  not  doubt  this  is  the  legal  effect  of  said  section. 

Wherefore,  the  judgment  is  reversed  and  cause  remanded, 
with  directions  to  sustain  the  demurrer  and  for  proper  proceed- 
ings. 

P.  W.  Hardin  and  T.  E.  Moss  for  appellant. 

A.  Duvall  for  appellee. 
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COMMONWEALTH  v.  MILLER. 
(Filed  September  17,  1881.) 

iDdictment  must  state  that  the  offense  charged  was  committed  before  the 
^ime  of  finding  the  indictment,  but  it  is  not  necessary  that  the  statement  be 
made  in  express  terms  if  the  words  used  clearly  imply  such  to  have  been 
the  fact. 

Appeal  from  Calloway. 

Opinion  of  the  court  by  Chief  Justice  Lewis,  reversing. 

The  only  question  in  this  case  is  whether  the  demurrer  to 
the  indictment  was  properly  sustained. 

The  defendant  is  charged  with  having  committed  the  offense 
upon  the  same  day  that  the  indictment  was  presented  to  the 
court  by  the  foreman  of  the  grand  jury,  and  filed  on  the  22d 
of  November,  1880. 

The  commission  of  the  offense  is  charged  as  follows: 

The  paid  J.  A.  Miller  did,  on  the  24:th  day  of  November, 
1880,  in  the  county  aforesaid,  carry  concealed  on  and  about 
his  person  a  pistol,  the  same  being  a  deadly  weapon,  etc. 

Section  129,  Criminal  Code,  is  as  follows:  ''The  statement  in 
the  indictment  as  to  the  time  at  which  the  offense  was  com- 
mitted is  not  material  further  than  as  a  statement  that  it  was 
committed  before  the  time  of  finding  the  indictment  unless 
the  time  be  a  material  ingredient  in  the  offense." 

Whatever  may  have  been  the  rule  before  the  adoption  of  the 
Criminal  Code,  it  is  now  no  objection  to  an  indictment  that 
the  time  of  committing  an  offense  is  laid  on  the  same  day  the 
indictment  is  presented  to  the  court  and  filed,  provided  the 
offense  is  alleged  to  have  been  committed  before  the  time  of 
:fiDding  the  indictment.  Although  it  would  have  been  better 
and  more  accurate  to  have  stated  in  express  terms  that  the 
offense  was  committed  before  the  finding  of  the  indictment, 
the  words  used  clearly  imply  such  to  have  been  the  fact. 

The  allegation  that  the  defendant  did,  on  the  24th  of  No- 
vember, 1880,  carry  concealed  a  deadly  weapon,  necessarily 
means  that  at  the  time  the  indictment  was  found  the  offense 
had  already  been  committed. 

The  court  below  erred  in  sustaining  the  demurrer  to  the  in- 
dictment. 

Wherefore,  the  judgment  is  reversed  and  cause  remanded, 
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with  directions  to  overrule  the  demurrer  and  for  further  pro- 
ceedings consistent  with  this  opinion. 

C.  H.  Thomas  and  P.  W.  Hardin  for  appellant. 


MINTON  V.  COMMONWEALTH. 
(Filed  June  25,  1881.) 

1.  Law  of  self-defense— A  man  in  imminent  danger  of  j^reat  bodily  injury, 
or  receiving  bodily  injury  at  the  bands  of  another,  unless  caused  by  his  own 
wrongful  act,  has  the  right  to  use  such  force,  even  to  the  taking  of  life,  as- 
may  be  reasonably  necessary  to  prevent  the  unlawful  infliction  of  such  in- 
juries upon  himself. 

2.  A  person  recklessly  using  or  discharging  a  pistol,  without  intending  to 
injure  anyone  thereby,  but  accidentally  killing  another,  under  such  a  state 
of  facts  as  exists  in  this  case  is  guilty  of  manslaughter,  but  not  of  murder. 

Appeal  from  Breckinridge  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hargis. 

The  appellant,  Minton,  as  the  evidence  tends  to  show,  was 
at  his  voting  precinct,  partially  intoxicated,  on  the  day  of 
election  for  representative  to  the  legislature,  and  that  Willis 
F.  Frank,  who  was  a  candidate  for  that  office,  and  the  favorite- 
of  Minton,  was  also  there,  when  one  Speak  rode  up  in  haste 
huzzaing  for  Frank's  op])onent.  He  alipjhted  from  his  horse, 
began  dancing  and  continuing  to  shout  for  his  candidate. 
This  occurred  several  times,  when  Minton  struck  him  once  or 
twice  in  the  back  of  the  head  or  neck,  and  Speak  turned  and 
seized  him  by  the  throat,  backing  him  to  a  corner  of  the  fence,, 
and  choked  him  until  he  was  black  in  the  face.  The  father  of 
Minton  attempted  to  separate  them,  and  while  he  was  so  en* 
gaged,  or  just  afterwards,  the  appellant,  Minton,  drew  his  pistol 
and  killed  said  Willis  F.  Frank.  Immediately  after  the  shot 
the  crowd  which  had  pressed  close  to  H.  Speak  and  Minton* 
during  their  struggle,  and  manifesting  favor  to  the  former, 
loudly  exclaimed  *'kill  him,'' and  pursued  Minton  with  rocks 
and  clubs. 

He  was  indicted,  tried  and  convicted  of  the  offense  of  man- 
slaughter, and  sentenced  to  the  penitentiary  for  twenty-one 
years,  and  he  prosecutes  this  appeal,  seeking  a  reversal  mainly 
on  the  ground  that  the  court  erroneously  instructed  the  jury. 
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This  is  the  only  question  necessary  to  be  considered. 

The  fifth  instruction  is  as  follows: 

*'But  if  defendant  assaulted  Speak  and  Speak  repelled  thje 
assault  with  more  violence  and  more  force  than  was  necessary 
to  defend  and  protect  himself  from  the  force  offered  by  defend- 
ant, and  was  inflicting,  or  about  to  inflict,  great  bodily  harm 
upon  defendant,  such  as  would  endanger  his  life,  or  if  defend- 
ant believed,  and  had  reasonable  grounds  to  believe,  that  Speak 
-was  then  about  to  inflict  great  bodily  harm  upon  him,  such  as 
would  endanger  his  life,  and  he  had  no  other  apparently  safe 
means  of  escaping  therefrom,  then  he  had  the  right  to  use 
such  force  and  such  means,  and  no  more,  as  was  necessary  to 
save  himself  from  such  impending  danger;  and  if  Frank  was 
I  killed  by  the  use  of  such  means  the  defendant  is  excusable, 

and  should  be  acquitted." 

By  this  instruction  the  jury  were  in  effect  told  that  the  de- 
fendant had  no  right  to  shoot  in  his  self-defense  unless  the  bodily 
harm  which  was  being,  or  about  to  be,  inflicted  upon  him  en- 
-dangered  his  life.  This  is  not  the  law  of  self-defense.  When- 
ever a  man  is  in  imminent  danger  of  great  bodily  harm,  or  it 
is  being  inflicted  on  him,  whether  it  endangers  his  life  or  not, 
he  has  the  right  to  use  such  force  as  appears  to  him  in  the 
exercise  of  a  reasonable  judgment  to  be  necessary  to  repel  it 
unless  by  his  own  wrongful  act  he  makes  the  harm  or  danger 
to  himself  necessary  or  excusable  in  the  person  who  is  inflict- 
ing, or  about  to  inflict,  it  upon  him. 

While  putting  out  an  eye,  cutting  off  an  ear,  slitting  the 
nose,  bruising  the  body,  or  choking  a  man  with  great  violence, 
may  not  endanger  his  life,  still  he  has  the  right  to  use  such 
force,  even  to  the  taking  of  life,  as  may  be  reasonably  neces- 
sary to  prevent  the  unlawful  infliction  of  such  injuries  upon 
him. 

The  court  erred  in  limiting  the  degree  of  bodily  harm  to  such 
as  endangered  the  defendant's  life;  and  to  that  extent  only 
the  instruction  quoted  was  erroneous. 

We  quote  the  sixth  instruction,  which  is: 

**If  the  jury  shall  believe  from  the  evidence  that  at  the  time 
the  pistol  was  fired  by  the  defendant  the  fight  between  defend- 
:ant  and  Speak  had  ended,  and  that  defendant  had  no  intention 
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of  using  it  in  the  fight,  or  of  renewing  the  fight  with  Speak, 
but  was  holding  it  merely  as  a  weapon  of  defense,  and  it  waft 
discharged  by  accident,  and  not  designedly  or  recklessly  on  the^ 
part  of  defendant,  and  by  such  discharge  Frank  was  killed,  the- 
defendant  is  excusable  and  should  be  acquitted." 

Instruction  No.  8,  taken  in  connection  with  the  one  quoted, 
excludes  the  defendant  from  the  benefit  of  the  law  applicable- 
to  the  reckless  use  or  discharge  of  the  pistol  without  intending 
to  injure  anyone  thereby.  For  if,  after  the  conflict  had  ended 
between  defendant  and  Speak,  the  jury  should  believe  that  the 
pistol  was  accidently  fired,  resulting  from  the  recklessly  care- 
less use  qf  it  by  the  defendant,  in  view  of  the  fact  of  this  case 
he  was  guilty  of  manslaughter,  but  not  of  murder,  and  the  jury 
should  have  been  so  instructed  (Chrystal  v.  Commonwealth, 
9  Bush,  671).  There  was  no  instruction  given  presenting  this 
view  of  the  case  to  the  jury.  We  see  no  error  in  any  of  the  in- 
structions given. 

Wherefore,  the  judgment  is  reversed  and  the  cause  remanded 
for  a  new  trial. 

Mercer  &  Kincheloe  for  appellant. 

P.  W.  Hardin  for  appellee. 


GRAY'S  EX'OR,  &c.  v.  LEWIS,  &c. 
(Filed  September  17,  1881.) 

1.  Personal  representative  of  nonresident,  whose  estiite  in  this  State  is  in- 
sufiScient  to  pay  debts  of  residents  of  this  State,  must  distribute  the  estate 
without  preference  pro  rata  ainonj;  the  resident  creditors  and  such  creditors 
as  reside  elsewhere  as  prove  and  demand  their  debts  within  two  years  after^ 
the  appointment  of  such  personal  representative.  (Section  8.  article  2,  chap- 
ter 39,  General  Statutes. ) 

3.  But  while  assets  remain  in  the  hands  of  such  personal  representative- 
undisposed  of,  creditors  residing  elsewhere,  as  well  as  in  this  Stat.e,  may^ 
after  expiration  of  the  two  years,  prove  and  demand  their  debts  and  partici- 
pate in  the  distribution  of  such  assets. 

Appeal  from  Hickman  Circuit  Court. 
Opinion  of  the  court  by  Chief  Justice  Lewis. 
The  facts  in  this  case,  by  agreement  stated  in  the  judgment- 
rendered,  are  as  follows: 
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In  1875  Ben  E.  Gray,  a  resident  of  the  State  of  Alabama, 
died  then  testate,  and  May  5,  1875,  John  P.  Gray  qualified  in 
Hickman  county,.  Kentucky,  as  his  executor. 

The  executor  has  made  no  settlement  with  the  county  court 
nor  distributee  removed  from  the  State,  or  paid  to  creditors 
any  part  of  the  estate.  In  fact  the  personal  assets,  if  any  at 
all,  are  inconsiderable.  But  on  the  —  day  of  May,  1877,  he 
filed  in  the  Hickman  Court  of  Common  Pleas  a  petition  in 
equity  for  a  settlement  of  the  estate  as  provided  in  chapter  8„ 
title  10,  Civil  Code. 

The  appellees,  who  are  creditors  and  residents  of  Alabama^ 
proved  and  demanded  their  debts  here  within  two  years  from 
the  date  the  executor  qualified.  They  were  afterwards  filed 
with  the  commissioner  of  the  common  pleas  court,  and  by  him 
allowed  and  reported  to  court  as  valid  demands  against  the 
estate.  But  not  being  verified  in  the  manner  required  by  law 
exceptions  to  them  were  sustained.  Subsequently,  though  not 
within  two  years  from  the  date  of  qualification  by  the  executor, 
they  were  properly  verified  and  again  allowed  and  reported  to 
court  by  the  commissioners. 

The  creditors  who  are  residents  of  this  State  contested  the 
right  of  the  Alabama  creditors  to  payment  of  any  part  of  their 
debts  out  of  the  estate  here.  But  the  court  below  rendered 
judgment  for  a  sale  of  the  real  property  of  decedent,  and  the 
payment  of  the  balance  left  of  the  proceeds  thereof,  after  satis- 
fying  certain  preferred  claims,  to  the  general  creditors  without 
preference  pro  rata.  But  the  amount  which  the  Alabama 
creditors  have  received,  or  can  receive,  from  the  assets  and 
estates  in  Alabama  are  to  be  deducted  from  their  respective 
debts,  the  several  amounts  to  be  so  deducted  being  fixed  by  the 
judgment. 

From  that  judgment  the  executor,  the  Kentucky  creditors, 
and  Lucy  Kindall  and  Nannie  Perkins,  to  whom  the  land  ad- 
judged to  be  sold  was  devised,  have  appealed  to  this  court,  and 
assign  the  following  errors: 

*'lst.  The  court  erred  in  allowing  the  Alabama  creditors  to« 
pro  rate  the  proceeds  of  the  land  sold  with  the  Kentucky  cred- 
itors, and  decreeing  a  sale  of  land  to  pay  Alabama  claims. 
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*'2d.  The  court  erred  in  allowing  the  Alabania  claims,  when 
the  same  had  not  been  presented  to  the  executor  within  two 
years,  properly  proven,  against  said  estate."  . 

The  two  errors  complained  of  are  virtually  the  same,  and 
involve  practically  but  one  question. 

In  support  of  their  views  appellants  rely  upon  section  8, 
article  2,  chapter  89,  General  Statutes,  which  is  as  follows:  If 
such  person's  (nonresident)  estate  found  in  this  Common- 
wealth shall  be  insufficient  to  pay  the  creditors  here,  it  shall 
be  disposed  of  without  preference  pro  rata  among  the  creditors 
here,  and  such  of  those  elsewhere  as  prove  and  demand  their 
debts  here  within  two  years  after  the  appointment  of  a.personal 
representative.  But  there  must  be  deducted  from  such  foreign 
•debts  the  amounts  received,  or  which  can  be  received,  by  the 
foreign  creditor  from  assets  and  estate  not  in  this  Cominon- 
iivealth;  and  if  the  foreign  assets  and  estate  be  sufficient  to  pay 
:all  the  foreign  debts,  then  no  part  of  them  shall  be  allowed  or 
paid  here." 

The  section  quoted  does  not  apply  when  an  action  in  equity 
is  brought  to  settle  insolvent  estates  and  sell  real  property  to 
pay  debts.  Neither  is  the  construction  put  upon  it  by  appel- 
lant's counsel  the  proper  cne. 

If  the  personal  representative  has  not  assets  in  his  hands 
^ith  which  to  pay  debts  against  the  estate  there  is  no  neces- 
sity for  creditors  to  present  their  demands  to  him  for  payment. 
After  the  action  to  settle  the  estate  is  commenced  it  is  in  the 
sound  discretion  of  the  chancellor  to  prescribe  the  time  within 
which  creditors  may  present  their  demands,  provc^d  and  veri- 
fied according  to  law,  and  the  question  of  their  validity  is  sub- 
ject to  his  decision. 

There  is  nothing  in  this  case  showing  an  al)use  of  discretion 
in  permitting  the  debts  of  the  Alabama  crcnlitors  to  be  proved 
SLud  filed  with  the  commissioners;  nor  does  it  appear  they 
have  received,  or  can  receive,  from  the  assets  and  estate  in 
Alabama  any  greater  sums  than  they  are  charged  with  in  the 
judgment.     The  justice  of  their  demands  is  not  denied. 

The  object  of  the  legislature  was  not  by  that  section  to  dis- 
criminate against  nonresident  creditors,  but  to  facilitate  prompt 
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settlement  and  disposal  of  estate  of  persons  not  residents  at 
the  time  of  their  death  that  may  be  in  the  hands  of  personal 
representatives  in  this  State. 

The  limit  of  two  years  mentioned  is  the  period  within  which 
personal  representatives  are  required  to  dispose  of  such  estates, 
and  may  do  so  without  incurring  liability  to  either  Kentucky 
or  foreign  creditors  who  have  failed  to  prove  and  demand  their 
debts  of  him. 

But  while  assets  remain  in  his  hands  undisposed  of  cred- 
itors elsewhere,  as  well  as  here,  may,  even  after  the  expiration 
of  two  3^ears  from  the  time  he  qualifies,  prove  and  demand 
their  debts.  So  even  if  the  section  referred  to  applied  to  this 
case  the  Alabama  creditors  would  not  be  precluded. 

Wherefore,  the  judgment  is  affirmed. 

Bullock  &  Bullock  for  appellants. 

Moss  &  Ray  and  N.  P.  Moss  for  appellees. 


HARRIS,  &c.  v.  ANDERSON,  <fec. 
(Filed  September  17,  1881.) 

Present  and  contingent  interests  in  land  may  be  sold  for  reinvestment 
in  proceedings  under  sections  489,  491  of  the  Code  of  1877,  so  as  to  pass  a 
good  title  to  tho  purchaser,  all  parties  interested,  in  being,  being  made 
parties  to  the  proceedings. 

Appeal  from  Madison  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor,  affirming. 

James  Blj^the  died  in  the  county  of  Madison,  leaving  a  last 
will  and  two  daughters  surviving,  Mrs.  Anderson  and  Mrs. 
Sims.  He  devised  to  his  two  daughters  certain  lands,  and  to 
his  daughter,  Mrs.  Anderson,  the  tract  of  land  sold  in  this 
case.  The  devise  is  to  his  daughter  for  life,  with  remainder  to 
her  children,  with  the  further  provision  that  if  either  of  his 
daughters  should  die  without  children  the  survivor  or  her 
lineal  descendants  should  take  the  estate.  Mrs.  Anderson  has 
one  child,  and  the  father,  J.  C.  Anderson,  is  his  statutory 
guardian.  The  guardian  filed  this  petition  asking  a  sale  of  the 
tract  of  land  devised  that  the  proceeds  might  be  reinvested  in 
other  lands,  alleging  that  it  would  redound  to  the  interest  of 
all  the  parties  in  interest,  and  that  the  land  purchased  with 
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the  proceeds  might  be  held  on  the  same  conditioDS  and  limita- 
tions as  placed  on  the  right  and  title  of  the  land  sought  to  be 
sold  by  the  will  of  James  Blythe. 

Mrs.  Sims  and  her  husband  are  living  and  they  have  several 
children,  all  of  whom  are  made  defendants  to  the  action  and 
served  with  process.  The  adult  defendants  make  no  objections 
to  the  sale  and  reinvestment,  and  the  infants  are  represented 
by  a  guardian  ad  litem.  It  seems  to  be  the  interest  of  all  that 
the  land  should  be  sold  and  the  reinvestment  made.  The  sale 
was  ordered  by  the  chancellor  under  sections  489  and  491  of 
the  Civil  Code.  A  bond  has  been  executed  by  the  guardian 
and  approved  by  the  court  securing  the  rights  of  the  infant^ 
and  the  steps  required  to  be  taken  by  the  provision  of  the  Code 
com])lied  with.  That  these  provisions  authorize  the  sale  is 
unquestioned,  and  the  chancellor  retaining  the  control  of  the 
proceeds  for  purposes  of  reinvestment,  we  perceive  no  reason 
why  the  purchaser  should  not  pay  into  court  the  purchase 
money.  The  court  requires  that  when  the  reinvestment  is 
made  the  parties  shall  hold  the  title  as  under  the  will  of  the 
testator.  Mrs.  Anderson,  who  was  made  a  party  plaintiff  b}' 
an  amended  petition,  was  made  a  defendant,  and  thus  cured 
any  defect  in  the  proceeding  so  far  as  she  was  interested;  in 
fact  her  hu3J)and  and  herself  could  unite  in  conveying  her  in- 
terest. As  there  is  no  valid  objection  made  to  the  title,  and 
none  existing  in  the  record,  the  exceptions  b}^  the  purchaser  to 
the  sale  and  proceedings  under  it  were  properly  overruled.  He 
should  be  required  to  accept  the  title  and  comply  with  the 
terms  of  sale.     Judgment  affirmed. 

John  Bennett  for  appellant. 

J.  W.  Caperton  for  appellee. 


JOHNSON  V.  UTLEY. 
(Filed  October  ^?8,  1880.) 

The  forfeiture  of  aU  the  interest,  by  party  loaning  money  at  a  greater  rate 
of  interest  than  that  provided  by  the  General  Statutes  and  subsequent 
amendments,  Was  in  the  nature  of  a  penalty,  and  when  the  section  author- 
izing the  forfeiture  was  repealed  by  the  act  of  March  2,  1878,  there  was 
nothing  to  prevent  the  obligee  from  recovering  his  debt  with  legal  interest. 
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"tt02.40.  October  24,  1877. 

'*One  day  after  date  I  promise  to  pay  to  the  order  of  J.  W.  Johnson  three 
hundred  and  two  dollars,  bearing  ten  per  cent,  interest  from  date  until  paid» 
value  received. 

(Signed)      "ALLEN  UTLEY." 

On  a  petition  on  the  above  note,  and  another  note  of  like  import  for 
1864.57,  the  obligee  tiled  his  petition  ordinary  in  the  Franklin  Circuit  Court, 
September  8(),  1878,  and  prayed  for  judgment  for  the  amount  of  each  debt,, 
"with  ten  per  cent,  interest  thereon  since  the  24th  day  of  October,  1878,  and 
costs  and  for  all  other  proper  relief." 

On  the  final  hearing  the  circuit  court  adjudged  that  "the  plaintiff  by  in- 
tentionally charging  defendant  a  greater  rate  of  interest  than  that  allowed 
by  law,  as  evidenced  by  the  notes  sued  on,  forfeited  all  interest  accruing- 
after  the  maturity  of,  and  before  the  judgment  upon,  said  notes." 

The  plaintiff  appealed. 

Appeal  from  Franklin  Circuit  Court. 
Opinion  of  the  court  by  Judge  Pryor. 

The  forfeiture  ))y  the  party  loaning  at  a  greater  rate  of  in- 
terest than  that  provided  by  the  General  Statutes  and  the  sub- 
sequent amendments  was  in  the  nature  of  a  penalty,  and  when 
the  section  authorizing  the  forfeiture  was  repealed  by  the  act 
of  March  2,  1878,  there  was  nothing  to  prevent  the  obligee- 
from  recovering  his  debt  with  Ipgal  interest. 

The  legal  rate  of  interest  })y  the  act  of  March  2,  1878,  is  6- 
per  cent.,  and  the  appellant  was  entitled  to  recover  his  debt 
with  that  rate  of  interest.  For  this  reason  alone  the  judgment 
is  reversed  and  cause  remanded,  with  directions  to  enter  judg- 
ment accordingly. 

John  L.  Scott  for  appellant. 

Ira  Julian  fcr  appellee. 


BROWN  V.  GEIGER. 
(Filed  September  22,  1881— Not  to  be  reported.) 

1.  Mistake  can  not  furnish  ground  of  relief  to  the  parry  by  whose  fault  it 
occurs. 

Nor  can  mistake  be  successfully  relied  on  for  affirmative  relief  against  a 
written  contract  by  a  party  who  admits  he  was  not  mistaken,  but  knew  the- 
fact«  at  the  time  he  made  the  contract,  which  he  relies  on  to  reform  it. 
(McKee  v.  Hoover,  1  Mon.,  33.) 

2.  If  a  mistake  be  known  to  one  party,  and  it  operates  as  surprise  or  fraud 
upon  the  other  party,  who  is  ignorant  of  it,  the  latter,  but  not  the  former^ 
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«an  obtain  relief  Id  equity  upoD  the  Ki'ound  of  mistake.    (Story's  Eq.,  sec- 
tion 147.)  * 

Appeal  from  Bo3'^d  CrimiDal  Court. 

Opinion  of  the  court  by  Judge  Hargis. 

Without  regard  to  the  extraneous  evidence,  the  within  agree- 
ment of  25th  of  November,  1869,  between  the  appellant  and 
appellee,  although  it  may  be  construed  as  an  exchange  of 
lands,  would  not  prevent  the  appellee  from  recovering  on  the 
ground  of  mistake  the  value  of  the  excess  in  the  pasture  field 
exchanged  or  sold  to  appellant,  but  for  the  fact  the  appellee 
admits  in  his  deposition  that  at  the  time  of  the  trade  he  knew 
the  land  he  was  about  to  let  ai")pellant  have**  would  overrun  the 
five  acres." 

He  also  testified  he  did  not  remember  that  he  stated  his 
knowledge  of  the  fact  to  appellant,  because  *'both  tracts  had  to 
be  surveyed  and  if  his  overrun  it  would  go  as  a  credit  on  the 
$1,000  due  Mr.  Brow^n  on  our  contract." 

Had  he  disclosed  his  knowledge  to  appellant  that  the  ** pas- 
ture field"  contained  more  than  five  acres,  the  latter  might 
not  have  been  willing  to  pay  $100  ])er  acre  for  any  material 
-excess  over  that  quantity,  or  exchange  his  lands  for  so  many 
«cres  as  8  1-10  at  $100  per  acre. 

And  it  was  the  duty  of  appellee  not  only  to  disclose  his 
knowledge  of  the  excess,  but,  if  he  wished  to  bind  appellant  to 
pay  him  therefor,  he  should  have  had  it  so  stipulated  in  the 
written  contract. 

Only  the  deficit  was  provided  for  in  the  contract  and  appel- 
lant had  the  right,  from  this  stipulation,  to  believe  that  ap- 
pellee thought  there  would  be  no  excess,  and  was  not  concealing 
the  fact  that  **he  knew  at  the  time"  his  land  would  overrun 
five  acres. 

Mistake  can  not  furnish  any  ground  of  relief  to  the  party  In* 
Avhose  fault  it  occurs.  Nor  can  mistake  })e  successfully  relied 
on  for  affirmative  relief  against  a  written  contract  by  a  party 
who  admit?  he  w^as  not  mistak(*n,  but  knew  of  the  facts  at  the 
time  he  made  the  contract,  which  he  relies  on  to  reform  it. 
^McKee  v.  Hoover,  1  Mon.,  B:>. ) 

If  a  mistake  f)e  known  to  one  party  and  it  operates  as  a  sur- 
prise or  fraud  upon  the  other  party,  who  is  ignorant  of  it,  the 
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latter,  but  not  the  former,  can  obtain  relief  in  equity  upon  the- 
ground  of  mistake.     (Section  147,  Story's  Eq.*Jur. ) 

As  to  the  conliict  between  appellee-g  land  and  the  foTty-two- 
acre  tract  of  appellant,  the  latter  should  not  have  the  benefit 
of  the  quantity  contained  in  the  interference. 

Leaving  this  out,  the  difference  between  ninety  acres  and 
the  actual  quantity  in  three  tracts  which  appellant  sold,  or  ex- 
changed with  appellee,  should  be  credited  on  the  $600  due 
from  appellee  to  appellant,  and  judgment  should  be  rendered 
in  favor  of  the  latter  for  the  remainder. 

Whereupon,  the  judgment  is  reversed  and  cause  remanded 
for  further  proceedings  consistent  with  this  opinion. 

George  N.  Brown  and  A.  Duvall  for  appellant. 

W.  C.  Ireland  for  appellee. 


COMMONWEALTH  v.   McCRORY. 

(Filed  September  24,  1881— Not  to  be  reported. ) 

An  indictment  under  seotion  3,  artiole  17,  chapter  29  of  the  General  Stat- 
utes, for  the  offense  of  unlawfully  shooting  at  another  with  intent  to  kill  or 
wound  such  person,  without  inflicting  a  wound,  must  state  the  Instrument 
or  weapon  with  which  the  alleged  offense  was  committed. 

Appeal  from  Marshall  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Lewis. 

Appellee  was  indicted  under  section  2,  article  17,  chapter  29, 
General  Statutes,  for  the  offense  of  unlawfully  shooting  at 
another  with  intent  to  kill  or  wound  such  person  without  in- 
flicting a  wound. 

This  appeal  is  from  the  judgment  sustaining  a  demurrer  to 
the  indictment. 

The  only  objection  made  to  the  indictment  necessary  to  be 
noticed  is  that  the  instrument  or  weapon  with  which  the 
alleged  offense  was  committed  is  not  stated. 

The  indictment  should  contain  a  statement  of  the  act  con- 
stituting the  offense,  and  should  be  direct  and  certain  as  re- 
gards the  particular  circumstances  of  the  offense  charged,  if 
they  be  necessary  to  constitute  a  complete  offense. 
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Generally,  but  not  always,  an  indictment  for  a  statutory 
offense  is  sufficiellt  if  it  be  in  the  words  of  the  statute  as  this 
is.  *'Whether  suflScient  or  not  depends  upon  the  manner  of 
stating  the  offense  in  the  statute.  If  every  fact  necessary  to 
constitute  the  offense  is  charged,  or  necessarily  implied  by  fol- 
lowing language  of  the  statute,  the  indictment  in  the  words  of 
the  statute  is  undoubtedly  sufficient;  otherwise  not. "  (Com- 
moiiwealth  v.  Stout,  7  B.  M.,  242.) 

*'The  facts  necessary  to  constitute  the  offense  must  be  alleged, 
and  it  is  not  sufficient  that  the  essential  facts  may  be  inferred 
from  those  which  are  stated."  (Taylor  v.  Commonwealth,  1 
Duvall,  161.) 

Tested  by  these  rules  the  indictment  is  insufficient.  The 
simple  charge  of  shooting  at  another  with  intent  to  kill  or 
*  wound  is  merely  a  conclusion  of  law.  For  the  act  of  shooting 
at  another  does  notnecessarily  ijnply  the  use  of  a  weapon  suffi- 
cient to  kill  or  wound,  because  it  may  be  done  with  an  instru- 
ment totally  insufficient,  and  under  circumstances  precluding 
the  idea  of  a  criminal  intent. 

To  make  the  offense  complete  the  instrument  used  must  be 
such  as  corresponds  with  an  intent  to  kill  or  wound — in  other 
words,  a  deadly  weapon — and  that  it  was  so  used  must  be 
directly  and  expressly  alleged  in  the  indictment,  and  not  left 
to  be  inferred. 

If  the  section  under  which  the  indictment  was  drawn  be  con- 
strued in  connection  with  section  1  of  the  same  article,  which 
is  proper,  as  they  are  on  the  same  subject,  and  under  the  re- 
vised statutes  made  but  one  section,  it  is  manifest  that  the 
gravamen  of  the  offense,  in  the  meaning  of  the  legislature,  is 
shooting  at  another  with  intent  to  kill  or  wound  without  in- 
flicting a  wound  with  a  gun  or  other  instrument  loaded  with  a 
ball  or  other  hard  substance. 

Wherefore,  the  judgment  is  affirmed. 

P.  W.  Hardin,* C.  H.  Thomas  and  W.  W.  Robertson  for  ap- 
pellant. 

Gilbert  &  Reid  and  William  Lindsay  for  appellee. 
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DINKLE  V.  ANDERSON. 
(Filed  September  22,  1881 — Not  to  be  reported. ) 

Innooent  holder  of  commercial  paper  was  entitled  to  verdict  and  judgment 
Id  his  favor  in  this  case,  notwitHstanding  the  defendant's  allegation  that 
the  paper  bad  been  given  for  corn  planters  that  were  worthless  and  had  been 
assigned  to,  and  accepted  by,  the  plaintiff  for  the  purpose  of  defrauding  the 
defendant,  the  proof  showing  that  the  plaintiff  had  acquired  the  i)aper  in 
good  faith. 

Appeal  from  Mason  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

If  the  petition  in  this  case  can  be  regarded  as  defective  the 
answer  cures  it. 

It  is  admitted  in  the  answer  that  the  paper,  such  as  is  de- 
scribed in  the  petition,  was  transferred  by  Springer  &  Co.  to 
the  plaintiff,  and  by  him  accepted  for  the  mere  purpose  of  de- 
frauding the  appellee;  and  in  the  second  paragraph  it  is  stated 
that  the  paper  sued  on  was  given  for  certain  corn  planters  that 
were  worthless,  and  that  the  appellant  obtained  the  assign- 
ment to  himself  from  Springer  &  Co.  with  a  like  fraudulent 
intent. 

The  acceptance  by  the  appellee  does  not  appear  on  the  paper 
copied  into  the  record,  and  we  suppose  it  is  a  mere  omission  by 
the  clerk,  as  its  execution  is  admitted  by  the  appellee  in  his 
answer,  and  the  case  went  to  the  jury  upon  instructions  asked 
by  the  appellee,  based  upon  the  fact  of  his  having  accepted  the 
paper.  The  testimony  of  the  appellee  also  shows  that  he  in- 
dorsed the  accepted  draft  in  payment  for  the  machines. 

The  petition,  we  think,  is  fully  descriptive  of  the  paper,  so  as 
to  enable  the  court  to  know  that  it  is  commercial  in  its  char- 
acter. 

The  proof  shows  that  it  was  discounted  by  the  appellant,  and 
while  the  burden  was  on  the  appellee  to  show  that  the  appel- 
lant knew  of  the  alleged  fraud  practiced  on  him  by  Springer  & 
Co.  at  the  time  he  discounted  or  obtained  the  paper  by  en- 
dorsement, the  appellant  voluntarily  took  the  burden  and  has 
shown  by  his  own  testimony  and  that  of  others  that  the  as- 
signment was  made  in  good  faith  for  its  full  value.  There  is 
no  room  for  doubt  from  the  proof  in  the  record  as  to  his  being 
an  innocent  purchaser. 

The  fact  that  the  appellant  was  an  attorney  at  law  and  a 
director  in  a  bank  in  the  town  in  which  Springer  lived  will 
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not  authorize  the  assumption  that  he  was  a  party  to  the  fraud, 
or  authorize  the  jury  to  disregard  the  direct  and  positive  testi- 
mony showing  that  appellant  acted  in  good  faith. 

The  appellant  was  entitled  to  a  judgment  on  the  proof,  and 
there  was  no  question  for  the  jury  to  determine. 

Judgment  reversed  and  cause  remanded,  with  directions  to 
award  a  new  trial. 

Stanton  &  Larew  for  appellant. 

Wm.  Lindsay  for  appellee. 


PORTER'S  ADM'R,  &c.  v.  PORTER,  &c. 

(Filed  September  24,  1881 — Not  to  be  reported.) 

1.  Widow's  right  to  dower  is  surrendered  by  the  voluntary  acceptance  of 
the  provisions  of  her  husband's  will  devising  to  her  all  his  estate,  real  and 
personal.     (Grider  v.  Eubanks,  &c.,  12  Bush,  510.) 

2.  Whether  the  testator  was  solvent  or  insolvent,  the  property  devised  must 
be  held  to  have  been  accepted  in  lieu  of  dower. 

8.  Estate  conveyed  and  devised  to  widow  by  her  husband  is  liable  for 
claim  against  the  husband  for  breach  of  warranty  in  a  conveyance  of  land 
sold  by  him  before,  but  conveyed  after,  his  marriage. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

No  objection  has  been  made  to  the  improper  joinder  of 
actions.  This  is  a  suit  by  the  administratrix  on  a  note  and 
also  an  action  by  the  widow  for  the  allotment  of  dower. 

It  appears  that  long  after  the  land  vyas  sold  by  the  husband, 
the  latter  conveyed  to  his  wife,  in  consideration  of  love  and 
affection,  one  hundred  acres  of  land,  and  by  his  will  devises  all 
of  his  land  to  his  widow,  except  ten  acres,  for  life,  and  all  of 
his  personal  estate  to  the  widow  and  children. 

The  widow  is  the  administratrix  with  the  will  annexed,  and 
sues  as  such.  She  has  never  renounced  the  provisions  of  the 
will,  and,  whether  her  husband's  estate  is  solvent  or  insolvent, 
the  property  devised  must  be  held  to  have  been  accepted  in 
lieu  of  dower.     (Grider  v.  Eubanks,  12  Bush,  512.) 

The  whole  estate  has  been  conveyed  and  devised  to  the  widow, 
and  she  claims  in  her  petition  to  be  the  owner  and  holder  of 
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the  note  for  that  reason.  Whether  the  note  has  been  paid  or 
not,  the  land  for  which  it  was  executed  was  conveyed  by  the 
husband  of  the  widow  with  a  clause  of  general  warranty,  and 
when  that  warranty  is  broken  the  estate  in  the  hands  of  the 
widow  conveyed  and  devised  to  her  would  be  held  liable. 

The  proof  also  conduces  to  show  that  this  land  was  sold  and 
the  purchaser  placed  in  possession  before  the  marriage  of  the 
appellant.  The  conveyance  itself  recites  that  the  land  had 
been  formerly  sold  and  is  now  conveyed.  • 

It  is  not  necessary  to  decide  whether  the  answer  and  petition 
was  or  not  filed— it  was  nothing  more  than  a  repetition  of  the 
original  pleadings  and  presented  no  new  issue. 

Judgment  affirmed. 

Riley,  Jolly  &  Walker  for  appellants. 

W.  N.  Sweeney  for  appellees. 


COOKSEY,  &c,  V.  CASSADY,  &c. 
(Filed  May  5,  1881.) 

1.  DppositioDS  of  iDcompetent  \YitDesses,  taken  prior  to  the  aot  niiiking- 
persoDS  interested  competent,  are  subject  to  exceptions  for  incompetency  on 
the  ground  of  interest  at  the  time  they  were  taken. 

2.  Oral  exceptions  to  depositions,  taken  during  the  progress  of  the  trials 
may  be  reduced  to  writing  and  filed  at  any  time  before  judgment  is  ren- 
dered. 

Appeal  from  Caldwell  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hines. 

On  the  hearing  counsel  for  appellees  orally  announced  that 
he  excepted  to  certain  depositions  taken  by  appellant,  on  ac- 
count of  interest  on  the  part  of  the  deponents,  and  after  all 
the  depositions  had  been  read  and  after  argument  of  counsel 
the  court  announced  from  the  l)ench  its  conclusion  in  conform- 
ity to  the  judgment  appealed  from;  whereupon  counsel  for 
appellees  filed  written  exceptions  to  the  depositions,  specifying 
the  grounds  of  interest,  which  exceptions  were  sustained  by 
the  court,  exceptions  taken  at  the  time  to  the  ruling  of  the 
court,  and  thereafter  the  judgment  appealed  from  was  entered 
of  record.  At  the  time  the  depositions  were  taken,  which  was^ 
prior  to  the  act  making  persons  interested  in  the  result  of  an 
action  competent,  the  persons  whose  depositions  were  excepted 
October,  1881—4 
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to  were  not  competent  witnesses,  and  the  ruling  of  the  court 
was,  therefore,  correct;  but  the  complaint  is  that  the  verbal 
exceptions  amounted  to  nothing,  and  that  the  written  excep- 
tions came  too  late.  Under  Myer's  Code,  which  must  apply 
here,  because  the  action  was  in  progress  when  the  Code  of  1877 
was  adopted,  exceptions  to  competency  might  be  filed  at  any 
time  during  the  progress  of  the  trial,  and  the  party  offering 
the  evidence  had  the  right  to  require  the  court  to  pass  upon 
the  exceptions  iDcfore  rendering  or  entering  final  judgment  on 
the  merits.  No  request  of  this  kind  was  made  of  the  court,  so 
far  as  the  record  sliows,  but  appellants  contented  themselves 
with  an  exception  to  the  ruling  sustaining  the  exceptions  as 
appears  from  the  judgment.  After  the  final  judgment  was  en- 
tered counsel  for  appellants  filed  grounds  and  moved  for  a  new 
trial,  complaining  that  the  written  exceptions  were  not  filed 
until  after  the  argument  of  counsel,  nor  until  after  the  court 
had  intimated  what  its  judgment  would  be,  and  that  he  was 
thereby  taken  by  surprise.  As  the  exceptions  might  at  any 
time  during  the  trial  be  filed,  and  the  court  has  full  control 
over  such  matters  until  the  judgment  is  entered,  and,  as  coun- 
sel might  have  required  the  court  to  pass  upon  the  exceptions 
at  the  time  they  were  filed  and  before  the  judgment  was  entered, 
as  well  as  he  could  have  done  if  they  had  been  filed  earlier,  we 
«ee  no  reason  why  the  court  should  have  granted  a  new  trial  on 
the  ground  of  surprise.  Counsel  must  have  known  of  the  right 
to  file  the  exceptions  at  any  time  during  the  trial,  and  of  his 
right  to  have  the  court  pass  upon  them  before  entering  judg- 
ment; but  even  if  it  be  conceded  that  the  exceptions  came  too 
late,  because  not  filed  before  the  depositions  were  read  and 
argument  heard,  appellants  can  not  complain  because  the  rec- 
ord does  not  show  that  counsel  objected  to  the  filing  of  the  ex- 
ceptions or  to  their  consideration  by  the  court.  There  is 
nothing  but  an  exception  to  the  ruling  of  the  court  on  the  ex- 
ceptions. 

Judgment  affirmed.  # 

Geo.  W.  Duvall  for  appellant. 

Sumner  Marble  &  Son  for  appellee. 
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CHISHOLM  V.   GOOCH,  &c. 
(Filed  September  28,  1881.) 

1.  Claimant  of  property  sold  under  exeontion  may  commence  action  against 
obligors  in  indemnifying  bond  immediately  after  its  execution. 

8.  If  the  sheriff  fails  to  return  indemnifying  bond,  or  takes  insuiBcient 
surety,  an  action  against  him  is  not  barred;  but — 

8.  Obligors  in  indemnifying  bond  are  liable  and  may  be  sued  by  claimant 
or  execution  defendant,  although  the  sheriff  failed  to  return  the  indemnify- 
ing bond:  and — 

In  an  action  on  such  a  bond  it  is  not  necessary  to  allege  that  it  was  re- 
turned by  the  sheriff. 

Appeal  from  Lincoln  Chancery  Court. 

Opinion  of  the  court  by  Chief  Justice  Lewis. 

This  is  an  appeal  from  a  judgment  sustaining  a  general  de- 
murrer to  the  petition  in  an  action  upon  an  indemnifying 
bond  by  the  claimant  of  property  sold  under  execution. 

The  objection  to  the  petition  is  that  it  does  not  show  the  in- 
demnifying bond  was  returned  by  the  officer  who  took  it; 
that  in  consequence  of  his  failure  to  return  the  bond  the 
officer  is  himself  liable  to  the  claimant  of  the  property  sold, 
and,  being  so,  the  obligor  is  not. 

The  objection  of  sections  641  and  643  of  the  Civil  Code  is  to 
simplify  proceedings  under  executions  and  prevent  multi- 
plicity and  circuity  of  actions;  not  to  increase  the  responsibil- 
ity of  officers  or  lessen  the  liability  of  plaintiffs  in  executions. 

Before  the  adoption  of  the  Civil  Code  the  officer  might,  in 
certain  cases,  require  of  the  plaintiff  in  execution  an  indem- 
nifying bond;  but  was  still  liable  to  be  sued  by  the  defendant 
in  execution  or  claimant  of  property  sold,  having,  in  case  of 
recovery  against  himself  to  look  to  the  plaintiff  in  execution 
for  indemnity  upon  his  bond. 

Now  the  claimant  or  purchaser  of  any  property,  for  the  seiz- 
ure or  sale  of  which  an  indemnifying  bond  has  been  taken  and 
returned  by  the  officer,  shall  be  barred  of  any  action  against 
the  officer  levying  on  the  property  if  the  surety  in  the  bond 
was  good  when  it  was  taken;  and  such  claimant  or  purchaser 
may  maintain  an  action  upon  the  bond  and  recover  such  dam- 
ages as  he  may  be  entitled  to. 
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But  it  was  not  intended  that  the  claimant  or  purchaser  should 
not  have  the  right  of  action  upon  the  bond  in  case  the  officer 
made  himself  liable  by  failing  to  return  the  bond  or  take  good 
surety.  They  may  still  maintain  an  action  against  the  officer 
upon  his  official  bond  when  he  has  become  liable,  or  against 
the  obligor  of  the  indemnifying  bond.  There  is  no  reason  why 
the  claimant  or  purchaser  may  not  immediately  have  an  action 
against  the  obligor  in  the  indemnifying  bond,  who  directed 
and  caused  the  levy  and  sale  of  the  property,  nor  is  it  inhib- 
ited by  the  Civil  Code. 

Wherefore,  the  judgment  of  the  court  below  sustaining  the 
demurrer  to  the  petition  is  reversed  and  this  cause  is  remanded, 
with  directions  to  overrule  the  demurrer  and  for  other  ])roceed- 
ings  consistent  with  this  opinion. 

J.  S.  &  R.  W.  Hocker  for  appellant. 

Welch  &  Saufiey  for  appellees. 


ABSTRACTS  OF  KENTUCKY  DECISIONS. 

STUCKY  V.  BELL. 

Filed  September  10,  1881— Not  to  be  reported. 

Appeal  from  Louisville  Chancery  Court. 

OpiDion  of  the  court  by  Jud^e  Pryor,  affirming. 

Separate  estate  of  the  wife  can  not  be  charged  with  the  payment  of  a 
debt  incurred  by  her  unless  it  is  shown  that  the  parties  intended  to  charge 
the  separate  estate  at  the  time  the  debt  was  created. 

A.  Cary  for  apxiellant. 

Samuel  McKee  for  appellee. 

SMITH  V.  COMMONWEALTH. 

Filed  September  15,  1881— Not  to  be  reported. 

Appeal  from  Warren  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hargis,  reversing. 

Pool  selling  neither  wager  nor  game— The  indictment  for  permitting 
gaming,  in  this  case,  charged  the  defendants  with  permitting  a  game  of 
chance  on  premises  occupied  by  them  and  under  their  control,  by  knowingly 
allowing  pools  to  be  sold  on  fair  grounds  of  which  they  were  the  managers. 

Judgment  of  conviction  is,  therefore,  reversed. 

Nat.. A.  Porter  and  Rodes  &  Little  for  appellant. 

John  M.  Porter  for  appellee. 
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GOODIN,  &o.  V.  GOODIN,  &c. 

Filed  September  14,  1881— Not  to  be  reported. 

Appeal  from  Larue  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor,  afiSrminff. 

The  mere  fact  that  a  conveyance  is  made  by  a  father  to  his  daughter 
and  her  husband,  for  no  other  consideration  than  that  of  love  and  affection, 
will  not  deprive  the  husband  of  his  joint  interest  in  the  estate. 

The  conrt  say:  "Cases  frequently  occur  where  commissioners  in  dividing 
lands,  to  which  feme  coverts  are  entitled  by  inheritance,  have  conveyed  the 
lands  to  both  husband  and  wife,  and  in  which  it  has  been  held  the  commis- 
sioner has  no  right  to  deprive  the  feme  of  her  inheritance  without  her  con- 
sent; but  wliere  the  father  or  donor  undertakes  to  make  the  conveyance  in 
that  way,  in  the  absence  of  some  fraud  or  mi.«itake  in  its  execution,  the  aid 
of  the  chancellor  can  not  be  invoked  to  cancel  the  deed  or  declare  the  exist- 
ence of   a    trust." 

W.  H.  Chelf,  Wm.  Lindsay  and  J.  W.  Twyman  for  appellants. 

T.  A.  Robertson  for  appellees. 

SMITH  V.  COMMONWEALTH. 

Filed  September  15,  1881— Not  to  he  reported. 

Appeal  from  Warren  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hargis,  affirming. 

Gaming  table— ** Wheel  of  fortune"— The  defendants  were  indicted,  in 
this  case,  for  knowingly  permitting  "a  machine  and  contrivance  used  in 
betting  and  other  games  of  chance"  to  be  set  up  and  exhibited  on  premises 
In  their  occupation  and  under  their  control. 

Held— That  the  words  *' gaming  table,"  as  used  in  section  7,  chapter  47  of 
the  General  Statute,  are  intended  to  include  any  sort  of  machine  or  con- 
trivance used  in  betting  or  other  game  of  chance. 

Nat.  A.  Porter  and  Uodes  &  Little  for  appellant. 

John  M.  Porter  for  app(»llee. 

DOHOXEY  V.  LYOX. 

Filed  September  15,  lS81~Not  to  be  reported. 

Appeal  from  Adair  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor,  affirming. 

Agent  must  act  within  his  authority— An  agent  to  collect  notes  has  no 
right  to  purchase  mules  with  the  notes,  or  to  .speculate  in  mules  so  pur- 
chased, and.  therefore,  his  principal,  who  held  the  notes  for  collection,  is 
properly  charged  with  the  amount  of  the  notes  in  this  case. 

T.  C.  &  F.  R.  Winfrey  for  appellant. 

Wm.  Stewart,  Hindman  &  Sampson  and  Rhorer  &  Jones  for  appellee. 

VAUGHAN  V.  OWSLEY. 
.    Filed  September  16,  1881— Not  to  be  reported. 

Appeal  from  Cumberland  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor,  affirming. 

Homestead  right  is  waived  by  absolute  deed  or  mortgage— Where  the 
husband  and  wife  convey  the  whole  estate,  whether  in  the  nature  of  a  mort- 
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gage  or  by  absolute  deed,  without  limitiition  as  to  the  rights  of  either,  the* 
homestead  passes.    (Wiug  t.  Hayden,  10  Bush,  276;  Bobbins  v.  Cookendoi- 
fer,  10  Bush,  629.) 
Soott.  Walker  for  appellant. 

LEE  V.  COMMONWEALTH. 
Filed  September  17,  1881— Not  to  be  reported. 
Appeal  from  Kenton  Circuit  Court. 
Opinion  of  the  court  by  Chief  Justice  Lewis,  affirming. 

House  breaking— The  defendant  in  this  case  was  convicted  of  house  break- 
ing under  section  4,  article  6,  chapter  20  of  the  General  Statutes. 

Held—That  the  indictment  substantially,  in  the  language  of  the  statute,  Is. 
good. 

Weden  O'Neal  for  appellant. 

P.  W.  Hardin  for  appellee. 

COMMONWEALTH  v.  WAMMOCK. 
Filed  September  17,  1881— Not  to  be  reported. 
Appeal  from  Carter  Circuit  Court. 
Opinion  of  the  court  by  Chief  Justice  Lewis,  affirming. 

The  indictment  against  the  county  judge  of  Carter  county  for  failing  Uy 
vacate  his  seat,  after  sworn  objection  by  written  affidavit,  was  insufficient 
in  this  case. 

The  county  judge  of  Carter  county  was  indicted  under  ''An  act  providing 
for  special  judges  of  county  courts  in  certain  cases  in  the  counties  of 
Carter  and  Elliott,"  approved  April  22,  1880. 

''As  the  legislature  has,  by  the  special  statute  under  which  appellant  was 
indicted,  imposed  the  same  penalties  for  the  refusal  of  county  Ijudges  of 
Carter  and  Elliott  counties  to  vacate  their  seats  that  are  prescribed  by  law 
against  circuit  judges  who  fail  to  give  way  to  special  judges,  it  is  proper  to 
assume  that  it  was  intended  that  the  same  reasons  for  the  vacation  of  his-  { 

seat  by  the  regular  judge  should  exist  and  be  presented  in  the  one  case  as  in  | 

the  other."  i 

The  indictment  failing  to  set  forth  these  reasons  is  fatally  defective. 

P.  W.  Hardin  for  appellant. 

W.  C.  L:«land  for  appellee. 

MAYS  V.  COMMONWEALTH. 
Filed  September  17,  1881— Not  to  be  reported. 
Appeal  from  Graves  Circuit  Court. 
Opinion  of  the  court  by  Chief  Justice  Lewis,  affirming. ' 

1.  The  indictment  stating  substantially  in  the  language  of  "An  act  to 
regulate  the  sale  and  giving  away  of  spirituous,  vinous  or  malt  liquors  in  the 
city  of  Mayfleld,  Graves  county,  or  within  one  mile  of  said  city,"  approved 
February  9,  1878,  was  held,  in  this  case,  to  be  good. 

2.  Instruction  to  the  jury  that  they  must  find  the  defendant  guilty,  if 
they  believed  he.  within  one  year  before  the  finding  of  the  indictment,  sold 
to  H.  any  whisky,  brandy,  wine,  gin,  alcohol  or  mixture  thereof,  without  a. 
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written  prescription  given  by  a  regular,  praotioing:  physician,  so  far  fron» 
being  prejudicial  to  the  defendant  was  more  fayorable  than  the  statute  au- 
thorized. 

8.  The  statute  is  violated  when  a  sale  is  made  without  the  prescription  of 
a  regular,  praotioing  physician  whether  the  purchaser  be  sick  or  well. 

Samuel  H.  Grossland  for  appellant. 

P.  W.  Hardin  for  appellee. 

FANNIN,  &c.  V.  MURRAY,  &c. 

Filed  September  17,  1881— Not  to  be  reported. 

Appeal  from  Lawrence  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor,  affirming. 

Amended  petition,  corresponding  to  the  proof  and  curing  defect  in  the* 
original  petition,  was  properly  allowed  to  be  filed  by  the  lower  court. 

The  original  petition  failed  to  allege  that  the  contract  for  the  sale  of  the- 
land  in  controversy  was  in  writing.  The  amended  petition  curing  that  de- 
fect was  properly  permitted  to  be  filed  by  the  lower  court  after  proof  of  the- 
ezeontion  of  the  bond  for  the  land. 

George  N.  Brown  and  James  £.  Stewart  for  appellants. 

W.  C.  Ireland  for  appellees. 

PATTERSON,  &c.  v.  GRAY. 
Filed  September  17,  1881— Not  to  be  reported. 
Appeal  from  Daviess  Circuit  Court. 
Opinion  of  the  court  by  Judge  Pryor,  reversing.. 

1.  Presumption  against  the  advantageous  divisibility  of  town  lots— The- 
Court  of  Appeals  will  presume  that  a  lot  in  a  town  or  city  is  not  susceptible- 
of  an  advantageous  division.    (Faught  v.  Henry,  IS  Bush,  471.) 

2.  This  presumption  may  be  rebutted  by  proof  showing  that  it  is  to  thein- 
terest  of  all  parties  that  the  division  be  made. 

R.  W.  Slack  for  appellants. 
MoHenry  &  Haynes  for  appellee. 

JAMES'  ADM'R  v.  CITY  OF  PADUCAH. 

Filed  September  20,  1881— Not  to  be  reported. 

Appeal  from  McCracken  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hargis,  affirming. 

For  excess  of  cost  of  street  improvement,  over  the  amount  to  be  realized 
by  sale  of  adjacent  property  chargeable  with  the  cost  of  the  improvement, 
the  city  of  Paducah  is  held  to  be  liable. 

In  this  case  the  city  caused  the  street  to  be  built  across  private  grounds 
not  dedicated  or  legally  appropriated  to  street  uses. 

P.  D.  Yeiser  for  appellant. 

ELLIS  V.  COMMONWEALTH. 
Filed  September  20,  1881— Not  to  be  reported. 
Appeal  from  Shelby  Circuit  Court. 
Opinion  of  the  court  by  Judge  Hargis,  affirming. 
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1.  OffeDses  imppoperlj  joined  In  indictment— An  election  by  the  Common- 
wealth as  to  which  uf  two  offenses,  improperly  joined  in  an  indictment,  it 
will  prosecute  in  legal  effect  obliterates  from  the  indictment  the  charge 
not  selected. 

2.  An  indictment  is  sufficient  which  states  the  acts  constituting  the 
offense  in  such  a  manner  as  to  enable  a  person  of  common  understanding  to 
know  what  is  intended. 

3.  The  absence  of  a  lawful  fence  does  not  furnish  an  excuse  to  one  who 
commits  an  intentional  trespass  by  driving  his  cattle  into  a  field  not  en- 
closed as  reqiiired  by  law. 

4.  Injury  to  growing  grass  is  injury  to  real  estate. 

5.  In  the  absence  of  what  was  detailed  by  the  wituest^es  the  law  presumes 
that  it  was  sufficient  to  authorize  and  sustain  the  verdict.  - 

Bullock  &  Beckham  and  "Wm.  Lindsay  for  api^ellant. 

Carroll  &  Barbo.ur,  J.  H.  Morris  and  P.  W.  Hardin  for  appellee. 


LINDSAY  V.  SMITH. 
Piled  September  20,  1881— Not  to  be  reported. 
Appeal  from  Montgomery'Circuit  Court. 
Opinion  of  the  court  by  Judge  Hargis,  reversing. 

1,  Part  payment  of  a  partnership  debt  by  one  partner  paying  40  per  cent, 
in  full  satisfaction  thereof,  does  not  entitle  him  to  recover  of  his  co-partner 
one-half  of  the  full  amount  of  the  debt. 

After  dissolution  of  partnership,  in  this  case,  one  iwrtner  executed  his  in- 
dividual note  for  partnership  debts,  amounting  to  ^-154.95,  and  afterwards 
discharged  the  note  by  paying  forty  cents  on  the  dollar. 

The  court  say:  This  was  a  partnership  debt  which  appellee  paid,  and  be 
had  no  right,  by  executing  his  own  note  and  paying  it  off  at  forty  cents  on 
the  dollar,  to  recover  from  his  partner,  for  whom  he  was  acting  as  agent, 
the  sixty  per  cent,  he  had  made  by  the  transaction. 

After,  as  well  as  before,  dissolution  partners  are  required  to  act  with  the 
utmost  good  faith  with  one  another,  and  whatever  either  may  make  in  the 
adjustment  of  a  partnership  debt  inures  to  the  benefit  of  the  other  unless 
the  contract  of  dissolution  provides  otherwise. 

2.  Different  causes  of  action  which  may  be  joined  are  not  by  law  com- 
pelled to  be  united,  unless  there  be  such  a  multiplicity  as  would,  by  separate 
prosecution,  result  in  vexation  and  oppression. 

W.  H.  Holt  for  apix?llant. 
J.  J.  Cornelison  for  appellee. 

MCNDAY  V.  (500DL0E. 

Filed  September  22,  1881— Not  to  be  reported. 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor,  affirming. 

No  qiiestion  of  law  involved  in  this  case. 
T.  N.  Allen  for  appellant. 
D.  G.  Falconer  for  appellee. 
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BROWN  V.  BROWN. 
Filed  September  29,  1881— Not  to  be  reported. 
Appeal  from  Franklin  Court  of  Common  Pleas. 
Opinion  of  the  court  by  Judf^e  Pry  or,  affirming. 

Construction  of  Orlando  Brown's  will— The  support  of  the  testator's 
-daughter,  Eupbemia,  and  the  maintenance  of  his  family  are  made  by  his 
will  a  charge  upon  his  entire  estate,  and  the  surviving  executor  is  em- 
powered to  sell  so  much  thereof  as  is  necessary  for  that  purpose. 

Hugh  Rodman  for  appellant. 

1).  W.  Lindsey  for  appellee. 

BROOKS  V.  BROOKS. 
Filed  September  22,  1881— Not  to  be  reported. 
Appeal  from  Webster  Circuit  Court. 
Opinion  of  the  court  by  Judge  Hargls,  reversing. 

Dismissal  of  appeal,  without  prejudice  by  a  quarterly  court  is  not  a 
bar  to  a  subsequent  appeal  taken  within  sixty  days  after  judgment  was  ren- 
dered by  the  justice. 

Towery  &  Hill  for  appellant. 

CAVANAUGH  v.   FRIKD. 
Filed  September  22,  1881— Not  to  be  reported. 
Api)eal  from  Louisville  Chancery  Court. 
Opinion  of  the  court  by  Judge  Pryor,  reversing. 

1.  A  garnishee  should  be  required  by  rule  to  bring  the  money  into  court 
or  to  produce  the  property,  that  it  may  Ije  sold. 

2.  A  T'er.sonal  judgment  should  not  ho  rendered  when  none  is  aslved,  nor 
•where  there  is  no  cause  of  action  alleged  upon  which  to  base  it. 

I^ane  &  Harrison  for  appellant. 
D.  M.  Rodman  for  appellee. 

BARNKS,  &c.  v.  GREEN.  &c. 
Filed  September  22,  1881— Not  to  be  reported. 
Appeal  from  Madison  Circuit  Court. 
Opinion  of  the  court  by  Judge  Pryor,  reversing. 

An  order  of  court  Enjoining  creditors  from  proceeding  at  law  to  coerce 
payment  of  their  claims  made  in  a  proceeding  by  an  administrator  for  the 
settlement  of  an  estate  as  an  insolvent  estate,  does  not  prevent  the  statute 
of  limitation  from  running  against  claims  filed  in  t\\e  action,  but  not  prop- 
erly verWled. 

In  this  case  the  administrator  filed  his  petition  in  1864  for  the  settlement 
of  the  estate,  and  obtained  injunction  against  creditors.  Sundry  creditors 
filed  their  claims  without  sufficient  verification,  and  in  1860  or  1867  the  peti- 
tion and  proceedings  under  it  were  filed  away.  In  1877  the  widow  and  chil- 
dren of  decedent  filed  a  petition  against  the  administrator  for  a  settlement 
of  bis  accounts  and  for  judgment  against  him.    On  motion  of  the  defendant 
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creditors  who  had  filed  their  claims  the  old  suit  was  redocketed  and  con- 
solidated with  the  action  of  the  widow  and  children,  and  they  asked  the 
court  to  render  judgment  for  their  claims.  Held— -That  the  claims,  each 
and  all  of  them,  should  have  been  rejected,  first,  because  they  were  not  prop- 
erly verified ;  second,  because  the  statute  of  limitation  pleaded  by  the  widow 
and  children  barred  a  recovery  on  said  claims. 

Chenault  &  Beniiett  for  appellants. 

J.  W.  Caperton  for  appellees. 

RKESE  V.  BRAMMEL. 
Filed  September  24,  1881— Not  to  be  reported. 
Appeal  from  Manon  Circuit  Court. 
Opinion  of  the  court  by  Judge  Hargis,  afiSrming. 

The  rejection  of  a  competent  witness  whose  testimony,  as  avowed,  was 
insufiScient  to  establish  the  cause  of  action,  when  the  other  facts  not 
avowed  and  which  are  necessary  to  establish  the  cause  of  action  are  not  testi- 
fied to  by  others,  was  not  prejudicial  to  the  plaintiff  in  this  case,  and  fur- 
nished no  ground  for  reversal. 

L.  W.  Robertson,  £.  L.  Worthington  and  J.  H.  Bailee  for  appellant. 

Wadsworth  cSc  Sons  for  appellee. 

MIXES'  HEIRS,  &c.  v.  PURDOX,  &c. 

Filed  September  24,  1881— Xot  to  be  reported. 

Appeal  from  McCracken  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Hargis,  reversing. 

Xo  question  of  law  involved  in  this  case. 
J.  B.  Husbands  for  appellonts. 
Charles  S.  Marshall  for  appellees. 

HACKWORTH  v.  THOMPSON. 

Filed  September  24,  1881— Xot  to  be  reported. 

Appeal  from  Lewis  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pry  or,  afiSrming. 

On  a  second  appeal  the  Court  of  Appeals  will  not  go  behind  the  first  de- 
cision and  decide  a  question  which  was,  or  could  have  been,  raised  on  the 
first  appeal. 

On  the  first  appeal  in  this  case  the  court  reversed  the  judgment  of  the 
lower  court. discharging  an  attachment  levied  on  land,  and  remanded  tbe 
case  with  directions  to  sell  tbe  land. 

On  the  second  appeal  tbe  court  can  not  go  behind  the  first  decision,  and 
decide  that  the  levy  was  void  because  of  uncertainty  in  >  the  description  of 
the  land.  Whether  the  levy  was  void  or  not  was  necessarily  considered,  or 
could  have  been  considered,  on  the  first  appeal,  and,  therefore,  it  is  too  late 
to  raise  that  question  on  tbe  second  appeal. 

W.  H.  Cord  for  appellant. 

A.  Duvall  for  appellee. 
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HARGKTT  v.  BRACKEN  COUNTY. 
Filed  September  34,  1881— Not  to  be  reported. 
Appeal  from  Bracken  Circuit  Conrt. 
Opinion  of  the  court  by  Judge  Pry  or,  afDrming. 

1.  In  determining  the  value  of  services  rendered  great  latitude  must 
necessarily  be  given  to  the  jury,  and,  although  the  preponderance  of  the  evl- 
deooe  may  be  in  favor  of  the  appellant,  the  Court  of  Appeals  can  not  reverse* 
unless  the  verdict  appears  to  be  flagrantly  wrong. 

2.  "A  jury,  in  such  a  case,  may,  upon  the  admission  of  the  fact  that  tbe^ 
services  were  rendered  and  a  reasonable  compensation  to  be  made,  determine- 
the  value  of  the  services  without  proof,  and  are  not  compelled  to  place  a» 
high  an  estimate,  in  this  class  of  cases,  on  the  work  done  as  the  weight  of 
evidence  may  indicate." 

H.  C.  Weaver  for  appellant. 

CITY  OF  OWENSBORO  v.  ELDER. 
Filed  September  28,  1881— Not  to  be  reported. 
Appeal  from  Daviess- Circuit  Court. 
Opinion  of  the  court  by  Judge  Pryor,  affirming. 

1.  Money  received  by  a  city  in  consideration  of  a  license  to  sell  spirituoa» 
liquors  can  not  be  retained  if  the  city  fails  to  issue  a  valid  license. 

2.  **It  was  not  necessary  to  allege  that  he  (the  person  to  whom  the  license- 
was  issned)  received  no  benefit  from  the  license  issued.  This  is  not  like  a 
case  where  the  city  has  improved  the  property  of  a  party,  although  under  a 
void  ordinance.  The  party  paying  will  not  be  allowed  to  recover  the  money 
back  when  he  has  derived  such  beneflrs  as  would  have  resulted  from  the 
labor  expended,  if  the  ordinance  had  been  a  valid  one." 

George  W.  Jolly  for  appellant. 
Williams  &  Powers  for  appellee. 

TURNER  V.  HOGAN. 
Filed  September  23,  1881— Not  to  be  reported. 
Appeal  from  Grant  Circuit  Court. 
Opinion  of  the  court  by  Judge  Pryor,  affirming. 

1.  Erroneous  instructions  may  be  cured  by  other  instructions— "The  ob~ 
jection  to  the  instruction  given  for  the  plaintiff  should  have  been  sustained^ 
but  the  error  was  cured  by  the  instruction  given  for  the  defendant  in  sucl^ 
a  manner  as  the  jury  could  not  have  been  misled." 

A.  G.  DeJarnette  for  appellant. 

Collins  &  Fenley  for  appellee. 
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The  death  of  James  A.  Garfield,  President  of  the  United 
States,  at  10.35  jx  m.  Monday,  September  19,  1881,  from  the 
effects  of  a  wound  inflicted  by  Charles  J.  Guiteau,  a  disap- 
pointed officeseeker,  July  2,  1881,  is,  and  will  be  in  all  time 
to  come,  a  notable  event  in  the  history  of  the  United  States. 

The  lesson  derivable  from  this  mournful  event,  and  the  rem- 
edy for  the  evils  in  the  administration  of  the  affairs  of  govern- 
ment which  brought  it  about,  or  made  it  possible,  in  a  free 
government  like  ours,  where  the  loftiest  places  are  reached  by 
the  meritorious  without  regard  to  classes  in  society  or  any  dis- 
tinction dejiending  upon  birth  or  family  connection,  is  a  sub- 
ject which  should  engage  the  most  careful  study  of  our  al)lest 
philosophers  and  statesmen. 

It  seems  to  us  that  the  assassination  of  President  Garfield  is 
the  legitimate  fruit  of  the  times — the  legitimate  fruit  of  the 
sentiment  and  feelings  which  must  necessarily  spring  up  and 
be  fostered  in  the  minds  of  men  who  take  an  active  part  in 
j)olitics  in  order  that  they  may  claim  an  office  as  a  reward  for 
services  rendered  and  crimes  perpetrated  under  the  direction 
of  party  leaders  to  secure  party  success. 

When  bad  men,  in  desperate  social  or  financial  condition, 
capable  of  perpetrating  any  crime,  are  taken  up  during  hot 
political  canvasses  and  caressed  and  thrust  into  the  front  of 
the  canvass,  because  of  their  willingness  and  capability  in  per- 
petrating the  crimes  which  are  necessary  to  secure  success,  as 
has  been  notoriously  the  fact  in  the  recent  presidential  can- 
vasses, it  is  but  natural  that  such  bad  men  should  claim,  after 
the  canvass  has  terminated  successfully,  the  offices  that  had 
been  promised  them,  or  such  offices  as  they  believe  their  party 
crimes  and  party  services  merit.  Such  men  have  been  so  often 
rewarded  by  appointments  to  lucrative  public  offices  that  it  is 
but  natural  that  they  should  feel  that  gross  injustice  is  done 
them  if  they  are  not  thus  rewarrled.  When  the  offices  prom- 
ised to  them,  or  sought  by  them  in  consideration  of  the  crimes 
they  have  committed  to  secure  party  success,  are  refused  and 
no  satisfactory  rewards  for  their  party  services  or  crimes  are 
offered  them,  it  is  but  natural  they  should  harbor  a  spirit  of 
resentment   against    those   who,    in     their    estimation,    have 
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wronged  them  by  refusing  to  give  them  such  offices  as  they  feel 
they  have  earned  and  are  due  to  them. 

So  long  as  party  canvasses  and  party  rewards  are  conducted 
and  bestowed  in  such  manner  as  has  been  notoriously  the  case 
for  some  years  past,  it  may  be  expected  that  a  desperately  bad 
and  disappointed  officeseeker  will  now  and  then  turn  up  who 
will,  like  Guiteau,  seek  an  office  as  a  reward  for  his  party  ser- 
vices, and,  being  disappointed,  will  slay  the  high  functionary 
who  disappoints  him  in  what  he  believes  to  be  his  reasonable^ 
expectations  from  his  party,  in  order  that  another  may  be  in- 
stalled in  his  place  whom  he  regards  as  more  favorably  in- 
clined to  yield  to  his  importunities. 

We  have  too  much  partyism,  too  much  partisan  politics,  too- 
many  public  offices,  created  for  party  and  partisan  purposes, 
to  give  lucrative  positions  as  rewards  for  party  services  and 
party  crimes. 

What  the  country  needs,  as  a  guaranty  against  further  as- 
sassinations of  high  public  functionaries,  is  a  thorough  civil 
service  reform,  a  large  reduction  in  the  number  of  pul)lic 
offices,  and  the  appointing  powers  so  regulated  as  to  make  ap- 
pointments depend  upon  fitness  and  not  upon  partisan  or  polit- 
ical services,  and  not  subject  to  change  with  every  change  of^ 
administration. 


THE  CIRCUS  MOB  IN  FRANKFORT. 

The  unlawful  proceedings  in  Frankfort,  on  the  l(5th  of  Sep- 
tember, by  which  the  police  force  of  the  city  was  overpowered 
and  unlawfully  prevented  from  enforcing  the  ordinances  of  the 
city,  and  the  gross  misunderstanding  of  the  facts  by  the  jnib- 
lic  make  it  necessary  that  those  facts  should  be  correctly 
stated,  as  upon  them  some  important  legal  questions  may  be 
raised. 

FACTS. 

Ist.  Before  Adam  Forepaugh's  circus  train  arrived  in  the 
city  the  agents  of  the  railroad  company  were  notified  that  the- 
train  would  not  be  allowed  to  be  unloaded  in  the  streets  of  the 
city.  The  statement  in  the  ])apers  and  petition  filed  by  the 
agent  of  the  railroad  company  that  the  company  was  not  notified 
that  it  would  not  be  allowed  to  unload  in  the  city  is  not  true^ 

Digitized  by  VjOOQ IC 


258  CIBCUS  MOB  IN  FEANKFOET. 

as  the  agent  himself  admitted  iu  bis  evidence  and  card  pub- 
lished in  the  Yeoman.  There  was  no  objection  to  the  unload- 
ing at  any  place  except  in  the  public  streets  of  the  city,  and 
they  could  have,  without  much  inconvenience,  unloaded  at 
some  place  in  or  near  the  city  and  not  in  the  public  streets. 

2d.  The  agent  of  the  railroad  company  having  determined 
to  unload  in  the  streets  of  the  city,  filed  a  petition  in  the 
Franklin  Circuit  Court  against  the  board  of  couiicilmen  of  the 
city  and  obtained  an  order  for  an  injunction  as  follows: 

**W.  Franklin,  Clerk  Franklin  Circuit  Court,  will,  upon  ex- 
ecution of  bond,  as  required  by  law,  in  the  sum  of  $500,  issue 
an  order  enjoining  and  restraining  the  defendant,  its  agents, 
police  officers  and  employes  from  interfering  with  the  plaintiff 
in  unloading  and  reloading  the  circus  equipments,  troop  and 
appurtenances  of  Adam  Forepaugh  within  the  limits  of  the 

city  of  Frankfort. 

''R.  A.  THOMSON,  P.  J.  F.  C.  C." 

The  clerk  of  the  court  issued  a  summons  against  the  defend- 
ant, the  board  of  council  men,  and  indorsed  on  it  the  following 
injunction,  to  wit: 

**The  defendant,  the  board  of  councilmen  of  the  city  of 
Frankfort,  its  officers  and  agents,  are  enjoined  and  restrained 
from  interfering  with  the  unloading  and  reloading  of  Fore- 
paugh's  circus  from  the  cars  of  the  plaintiff  within  the  limits 
of  the  city  of  Frankfort  until  the  further  order  of  this  court. 

**W.  FRANKLIN,  C.  F.  C, 
**By  ROBERT  FRANKLIN,  D.  C." 

8d.  Having  been  informed  that  evil-disposed  persons  had 
threatened  to  resist  the  police  force  if  they  attempted  to  pre- 
vent the  unloading  of  the  circus  cars  in  the  public  streets. 
Mayor  Taylor  went  in  person  to  Market  street,  in  which  the 
circus  trains  stopped,  for  the  purpose  of  assisting  the  police  in 
preserving  the  peace  and  enforcing  the  ordinances  of  the  city. 
At  this  time  there  was  considerable  excitement  on  the  streets, 
and  threats  against  the  police  force  were  freely  and  openly  in- 
dulged in  and  encouraged  by  persons  who  were  known  to  be 
personally  hostile  to  the  mayor. 

Under  these  circumstances  Sheriff  Hawkins  delivered  a  copj^ 
of  the  summons  and  injunction  to  Mayor  Taylor,  who  imme- 
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diately  consulted  with  the  city  attorney,  Hugh  Rodman,  Esq., 
who  advised  him  that  if  he  disregarded  the  injunction  he 
would  be  in  contempt  of  court.  The  mayor,  believing  that 
the  injunction  had  been  granted  without  any  just  grounds  and 
to  aid  the  mob  that  was  threatening  to  resist  the  police,  be- 
lieved it  was  his  duty  to  see  that  the  peace  was  preserved  and 
the  ordinances  of  the  city  enforced  notwithstanding  the  injunc- 
tiou,  and  being  threatened  with  violence  and  resistance  by  the 
excited  crowd  of  bystanders,  for  the  purpose  of  deterring  them 
from  violating  the  law,  and  for  his  own  security,  he  threat- 
eued  to  shoot  the  first  man  who  attempted  to  unload  the  circus 
cars  in  the  public  streets  of  the  city,  and  preserved  the  peace, 
and  prevented  any  violation  of  the  ordinances  of  the  city  until 
the  sheriff  unlawfully  put  himself  Kat  the  head  of.  those  who 
were  threatening  to  resist  the  mayor  with  the  McCreary  Guards 
under  his  unlawful  command. 
4th.  What  next  occurred  the  Yeoman  describes  as  follows: 
**There  was  an  immense  crowd  at  the  depot  and  along  the 
whole  length  of  the  train,  which  extended  i)ast  several  blojcks. 
Several  thousand  persons  were  packed  into  the  street,  and  the 
whole  city  was  in  a  state  of  excitement.  It  was  announced 
that  the  mayor  had  openly  defied  the  law,  and  had  arrayed 
himself  and  his  police  force  against  the  authority  of  the  State. 
This  being  made  known  to  Judge  Thomson,  he  immediately 
ordered  the  sheriff  to  proceed  to  the  train  and  see  to  the  exe- 
cution of  his  order  of  injunction.  The  sheriff,  Mr.  E.  O. 
Hawkins,  believing  that  there  was  an  armed  resistance,  and 
that  he  was  without  sufficient  force  to  enable  him  to  carry  out 
the  order  of  the  court,  went  to  the  governor  and  asked  that 
the  McCreary  Guards  be  directed  to  report  to  him.  The  Gov- 
ernor having  a  personal  knowledge  of  the  trouble,  and  knowing 
that  great  excitement  prevailed  in  the  city,  promptly  complied 
with  the  request,  and  the  troops  were  ordered  out.  At  a  quar- 
ter past  4  o'clock  they  appeared  and  went  in  double  quick  to 
the  train  where  they,  under  the  direction  of  the  sheriff,  took 
the  mayor  from  the  crowd,  dispersed  the  police  force,  and  saw 
that  the  cars  were  unloaded  without  molestation." 
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WHO  DEFIED  THE  LAW  ? 

1st.  The  mayor  and  police  force  of  the  city  did  not  *'defy 
the  law"  by  attempting  to  preserve  the  peace  and  enforce  the 
ordinances  of  the  city,    nor  did  they  create  the  excitement. 

On  the  contrary,  the  excitement  was  created  by  those  lawless 
and  evil-minded  persons  who  threatened,  and  encouraged  others 
to  threaten,  to  resist  the  police  forces  of  the  city.  The  excite- 
ment w'as  much  increased  by  the  false  clamors  raised  by  the 
mob  and  by  men  who  were  personally  hostile  to  the  mayor, 
that  he  **had  openly  defied  the  law,  and  had  arrayed  himself 
and  his  police  force  against  the  authority  of  the  State,"  when 
in  matter  of  fact  he  and  the  police  force  were  preserving  the 
peace  and  enforcingthe  ordinances  of  the  city. 

2d.  When  County  Judge  Thomson  made  the  order  directing 
Jbhe  clerk  to  issue  the  injunction  he  had  no  further  power  or 
authority  whatever  in  the  case— he  had  no  authority  under  any 
circumstances  whatever,  either  verbally  or  in  writing,  to  order 
Sheriff  Hawkins  **to  proceed  to  the  train  and  see  to  the  execu- 
tion of  his  order  of  injunction."  Did  Judge  Thomson  defy  the 
law,  by  giving  the  order  to  the  sheriff  when  he  had  no  author- 
ity, power  or  jurisdiction  to  do  so? 

8d.  When  Sheriff  Hawkins  delivered  the  copy  of  the  sum- 
mons, with  the  injunction  endorsed  thereon,  his  i)ow^er  in  the 
case  was  exhausted.  He  derived  no  power  or  authority  what- 
ever from  the  unauthorized  order  of  Judge  Thomson,  and  had 
no  power  or  authority  whatever  ** to  i)roceed  to  the  train  and 
see  to  the  execution  of  his  (Judge  Thomson's)  order  of  injunc- 
tion." He  had  no  process  of  any  kind  in  his  hands  to  be  exe- 
cuted upon  Mayor  Taylor  or  the  police  force  of  the  city.  He 
had  no  authority  w^hatever  to  go  to  the  governor  and  ask  that 
the  "McCreary  Guards  be  directed  to  report  to  him,"  and  on 
the  application  as  made  to  him  the  governor  had  no  warrant  of 
law  for  complying  with  the  unauthorized  request  of  Sheriff 
Hawkins,  by  ordering  the  McCreary  Guards  to  report  to  him. 

Did  Sheriff  Hawkins  defy  the  law  when  he,  without  any  au- 
thority whatever,  undertook  to  execute  the  unauthorized  and 
illegal  order  of  Judge  Thomson,  by  unlawfully  calling  on  the 
governor  to  order  out  the  McCreary  Guards,  or  by  unlawfully 
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using  the  McCreary  Guards  when  he  "took  the  mayor  from  the 
crowd,  dispersed  the  police  force,  and  saw  that  the  care  were 
unloaded  without  molestation?"  And  also  saw  that  the  public 
streets  of  the  city  were  converted  for  about  two  hours  into  a 
circus  stock  yard  to  the  fijreat  inconvenience  of  many  citizens 
and  in  defiance  of  the  ordinances  of  the  city? 

It  may  be,  and  probably  ought  to  be,  conceded  that  all  the 
parties  acted  innocently  under  the  excitement  instigated  by 
evil-minded  persons;  but,  however  this  may  be,  by  the  unlaw- 
ful conduct  of  the  county  judge  and  sheriff,  and  the  unlawful 
use  of  the  McCreary  Guards,  the  mayor  and  police  force  of  the 
city  of  Frankfort  were  prevented  from  enforcing  the  ordinances 
of  the  city,  and  Forepaugh's  circus  cars  were  unloaded  in  the 
public  streets  of  the  city  of  Frankfort  in  open  defiance  of  the 
uia\'or,  police  and  ordinances  of  the  city. 

No  doubt  the  governor  supposed  that  Sheriff  Hawkins  had 
some  process  to  ex«cute  when  he  applied. to  him  for  the  Mc- 
Creary Guards;  otherwise  he  would  not  have  ordered  the  guards 
to  report  to  him.  That  it  is  possible  that  the  guards  could  be 
used  to  aid  a  mob,  or  to  aid  the  sheriff  unlawfully  at  the  head 
of  a  mob,  in  unlawfully  taking  the  mayor  and  dispersing  the 
police  force  of  the  city,  shows  conclusively  that  there  is  some 
defect  in  the  law  under  which  the  State  militia  may  be  ordered 
to  report  to  a  sheriff. 

A  sheriff  without  any  process  in  his  hands,  hooted  on  by  a 
mob  of  excited  persons  who  are  threatening  to  resist  the  mayor 
and  police  force  of  a  city  whilst  they  are  engaged  in  keeping 
the  peace  and  enforcing  the  ordinances  of  the  city,  should  not 
have  it  within  his  power,  by  any  unlawful  call  upon  the  gover- 
nor, however  sudden,  to  have  troops  placed  at  his  command  to 
enable  him  to  violate  the  law  by  unlawfully  arresting  the 
mayor  and  unlawfully  dispersing  the  police  force  of  the  city. 


NOTES, 


The  Court  of  Appeals  entered  upon  its  Septeml}er  term  the 
first  Monday  in  September,  having  about  five  hundred    cases 
already  submitted,  and  a  large  docket  for  the  ensuing  term. 
Ootobor.  1«81— 5 
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Chief  Justice  Joseph  H.  l^ewis,  elected  at  the  recent  August 
election  to  fill  out  the  remainder  of  Chief  Justice  Cofer'a  term, 
entered  upon  the  discharge  of  the  duties  of  his  high  office  at 
the  beginning  of  the  present  term.  He  brings  to  the  bench  a 
mind  well  disciplined  by  ripe  scholarship,  long  experience  at 
the  bar,  and  experience  upon  the  circuit  bench.  He  has  the 
highest  respect  for  the  law  as  it  is,  and  being  essentially  con- 
servative in  his  general  make  up  and  habits  of  life,  may  be 
confidently  relied  upon  as  standing  opposed  to  all  innovations 
which  may  be  calculated  to  disturb  or  unsettle  well-established 
precedents.  His  vigorous  constitution,  large  intellectual  en- 
dowments, regular  and  assiduous  habits  of  life,  devotion  to 
duty  and  high  appreciation  of  tlie  dignity  and  obligations  of 
his  position  give  assurance  that  he  will  well  and  faithfully  dis- 
charge the  duties  incumbent  upon  him. 


Judge  Hines  being  afflicted  with  a  catarrhal  affection  of  the 
throat,  under  the  advice  of  eminent  physicians,  has  gone  to 
Colorado,  expecting  to  be  relieved  in  a  few  weeks.  It  is  ear- 
nestly hoped  that  he  will  return,  at  an  early  date,  permanently 
restored.  His  necessary  absence  is  very  unfortunate  for  the 
court  as,  until  his  return,  the  great  number  of  submitted  cases 
already  in  the  hands  of  the  judges  will  be  increased,  as  it  is 
utterly  impossible  for  any  three,  or  even  any  four,  men  in  good 
health  to  dispose  of  all  the  business  of  the  court  and  dispense 
justice,  according  to  the  constitutional  requirement,  by  due 
course  of  law,  and  without  delay. 


The  amount  of  labor  required  by  the  Constitution,  laws  and 
exigencies  of  the  increased  population  and  business  of  the 
State  to  be  performed  by  four  judges  of  the  Court  of  Appeals 
is  now  so  great  as  to  make  it  absolutely  necessary  that  some 
means  should  be  devised  for  the  relief  of  the  court,  or  to  enable 
it  to  decide  the  cases  submitted  to  it  without  unreasonable 
delay. 

In  our  next  number  we  will  suggest  a  plan  for  the  relief  of 
the  court;  and  in  the  meantime  will  be  obliged  to  members 
of  the  bench  and  l)ar  of  the  State  for  suggestions  upon  this 
subject. 
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BIGGS,  &c.  V.  LEX.  &  BIG  SANDY  R.   R.  CO.,   E,   D.,  &c. 
(Filed  October  1,  1881.) 

1.  Limitation  against  action  to  correct  a  mistake— An  action  for  com- 
pensation for  a  material  deficit  in  lands  sold  under  a  mistalse  as  to  quan> 
tity  must  be  brought  within  five  years  from  the  discovery  of  the  mistake, 
if  payment  has  been  made  before  such  discovery. 

Payment  and  discovery  must  concur  before  a  recovery  can  be  had. 

2.  Injunction  did  not  prevent  statute  from  running— The  granting  of  an 
injunction  in  this  case  did  not  stay  the  appellee's  action ;  It  only  prescribed 
when  and  how  be  should  institute  it ;  and  appellee  will  not  be  allowed  to 
deduct  any  time  by  reason  of  the  granting  of  the  injunction,  and  thus  re- 
duce the  period  below  the  requisite  statutory  bar. 

Appeal  from   Boyd  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hargis. 

In  consideration  of  $00, 000,  payable  in  different  installments 
on  or  before  March  7,  180(5,  R.  M.  Biggs,  deceased,  by  written 
contract,  sold  and  agreed  to  convey  by  general  warranty  deed 
to  Hartman  &  Coleman  five  parcels  of  land,  which  were 
stated  as  **containing  three  thousand  and  seven  hundred 
acres." 

The  writing  embraced  this  stipulation:  *'The  lands  are  to  be 
surveyed,  and  if  they  run  short  the  said  Biggs  is  to  make  a  de- 
duction in  proportion,  and  if  they  overrun,  the  said  Hartman 
&  Coleman  are  to  pay  in  proportion." 

On  the  24th  of  Februar}',  1866,  Hartman  &  Coleman  solicited 
and  accepted  a  quit-claim  deed  from  Biggs  and  wife,  conveying 
to  them  four  instead  of  five  parcels  of  the  land  mentioned  in  the 
written  contract,  and  acknowledging  payment  of  the  considera- 
tion. 

By  a  similar  deed,  dated  April  11,  1866,  Hartman  &  Cole- 
man and  James  M.  Baily  conveyed  said  lands  and  some  other 


Digitized  by 


Google 


264  BIGGS,  &C.  V.  LEX.  &  B.  S.  E.  R.  CO.,  &C. 

small  parcels  to  the  Western  States  Coal  Oil  and  Mining  Co. 
in  consideration  of  $249,000  in  hand  paid. 

Thereafter,  on  the  15th  of  February,  1867,  Biggs  and  wife 
executed  a  second  deed  to  Hartman  &  Coleman,  with  covenant 
of  general  warranty,  for  the  four  parcels  of  land  described 
in  their  deed  of  February  24. 

The  Western  States  Coal  Oil  and  Mining  Co.,  by  quit-claim 
deed  dated  on  the  19th  of  February,  1869,  conveyed  the  lands 
purchased  by  Hartman  &  Coleman  from  Biggs  to  the  appellee, 
the  Lexington  &  Big  Sandy  Railroad  Co. 

On  the  80th  of  April,  1869,  Hartman  &  Coleman  and 
Baily,  in  writing,  assigned  and  transferred  to  the  appellee 
company  the  warranties  contained  in  the  deeds  from  Biggs  to 
them,  and  all  rights  or  causes  of  action  they  then  or  thereafter 
might  have  by  reason  of  the  breach  of  the  warranties  or  cove- 
nants contained  in  Biggs'  deeds  to  them. 

Biggs  having  been  killed  by  the  explosion  of  the  boilers  of 
the  steamboat  Harry  Dean,  James  L.  Warring  was,  at  the  June 
term,  1868,  of  the  county  court,  appointed  his  administrator. 

On  the  27th  of  October,  1868,  the  administrator  filed  his 
petition  in  equity  to  settle  his  intestate's  estate,  the  personalty 
of  which  he  alleged  was  insufficient  to  pay  his  debts. 

He  described  the  lands  of  the  estate,  prayed  to  have  enough 
of  them  sold  to  pay  the  debts,  and  **that  all  claimants  be  en- 
joined and  restrained  *  *  *  of  all  suits  and  proceedings  on  any 
of  their  demands  except  by  proceeding  herein." 

November  2,  1869,  the  appellee  company  filed  a  petition, 
setting  forth  a  claim  for  a  large  deficit  in  the  lands  deeded  by 
Biggs  to  Hartman  &  Coleman,  whom  it  joined  in  the  petition 
by  their  alleged  consent. 

It  based  its  claim  to  the  value  of  the  deficit  on  the  above- 
named  assignment  to  it  by  Hartman  &  Coleman.  The  suit 
progressed  until  November  18,  1871,  when  Hartman  &  Cole- 
man appeared,  and  on  their  motion  had  the  cross  petition  of  the 
appellee  company  discontinued  as  to  them,  and  they  were  dis- 
missed as  plaintiffs  in  said  cross  petition. 

On  the  28th  of  October,  1878,  they  joined  the  appellee  com- 
pany in  an  amended  petition,  alleging  that  they  were  dismissed 
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«8  plaintiffs  in  the  petition  seeking  to  recover  for  the  defi- 
<;iency,  ''upon  the  idea  that  said  cause  of  action  was  vested  in 
the  Lexington  &  Big  Sandy  Railroad,  Eastern  Division,"  and 
asked  '*to  be  reinstated  as  co-plaintiffs  in  the  petition,  setting 
up  the  claim." 

They  were  accordingly  reinstated  as  co-plaintiffs  with  the 
railroad  company. 

During  that  term  of  court  the  appellants,  the  administrator, 
widow  and  heirs  of  Biggs,  filed  an  amended  answer,  pleading 
in  apt  language  the  statute  of  five  years' limitation  to  the  cause 
of  action  for  the  alleged  deficit. 

Upon  hearing  the  cause  the  court  below  rendered  judgment 
in  favor  of  the  appellee  company  against  the  appellants  for 
the  sum  of  $19,400,  with  interest  from  the  24th  of  February, 
1866,  for  the  deficiency,  which  was  adjudged  to  be  1,197^  acres, 
and  they  have  appealed  to  this  court,  asking  a  reversal  of  that 
judgment. 

There  are  several  imposing  grounds  urged  by  appellants  for 
a  reversal  upon  the  merits  of  the  case,  but  none  of  them  will 
be  considered  in  this  opinion  as  the  plea  of  limitation,  in  our 
judgment,  presents  a  complete  bar  to  the  recovery  for  what  de- 
ficit soever  there  may  be. 

The  general  principle  of  law  authorizing  an  action  for  com- 
pensation for  a  material  deficit  in  lands  sold  under  a  mistake 
as  to  the  quantity  was  long  since  well  established,    but  the 
right  of  recovery  greatly  depends  upon  the  nature  of  the  pur- 
-cbaee,  the  circumstances,  knowledge  and  conduct  of  the  parties. 
This  right  of  action  is  based  upon  the  contract,  which  the 
law  implies  as  the  result  of  justice  and  reason  growing  out  of 
the  mutual  mistake  of  innocent  parties,  and  is  barred  by  the 
lapse  of  five  years  from  the  discovery  of  the  mistake,  if  pay- 
ment be  made  before  that  event.     (Dye  v.  Holland,  4  Bush, 
686. )     Payment  and  the  discovery  of  the  mistake  must  concur 
before  a  recovery  can  be  had. 

Under  the  rule  that  at  the  instant  the  cause  of  action  ac- 
crues limitation  begins  to  run,  it  starts  on  it6  course  from  the 
moment  of  payment  as  the  cause  of  action  then  accrues;  but 
our  statute  and  adjudications  restrain  its  operation  upon  the 
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cause   until  the  mistake   shall   be   discovered,  if  that   occursB 
within  ten  years  after  the  contract. 
Here  the  mistake  was  discovered  in  June,  1867. 
From  the  death  of  Biggs  to  the  appointment  of  his  adminis- 
trator, and  for  six  months  thereafter,  less  than  one  year  ex- 
pired. 

Deduct  that  period  from  the  time  which  elapsed  from  the 
discovery  of  the  mistake  to  the  reinstatement  of  Hartman  & 
Coleman  as  plaintiffs,  and  it  will  be  seen  that  more  than  five 
years  and  four  months  are  left,  which  sustains  the  plea  of  lim- 
itation, unless  the  cause  of  action  had  been  assigned  to  the 
appellee  company  by  Hartman  <fe  Coleman;  or,  if  not  assigned, 
they  were  obstructed  in  their  right  to  sue  by  the  injunction 
obtained  at  the  commencement  of  the  administrator's  suit  to 
settle  his  intestate's  estate. 

The  unambiguous  language  contained  in  the  paper  evidencing 
the  assignment  must  control  this  question,  as  neither  fraud 
nor  mistake  in  its  execution  is  sufficiently  shown  by  the  evi- 
dence, and  without  such  evidence  parol  testimony  is  incom- 
petent for  the  purpose  of  contradicting  or  explaining  it. 

The  assignment  specifically  transfers  the  benefit  of  the  war- 
ranties and  covenants  contained  in  Biggs'  deed,  and  any  cause 
of  action  that  had  or  might  accrue  by  reason  of  their  breach. 
Neither  of  the  deeds  contains  any  warranty  of  quantity. 
The  lands  are  described  in  them  by  metes  and  bounds,  and 
'^supposed  to  contain  in  the  whole  thirty-seven  hundred  acres, 
be  it  more  or  less." 

It  is  true  that  any  cause  of  action  arising  on  the  warranties 
would  run  with  the  land,  and  pass  by  similar  deeds;  but  the 
action  to  recover  compensation  for  the  deficit  could  not  arise 
from  the  breach  of  any  warranty  or  covenant  in  either  of  the 
deeds  named  for  the  simple  reason  that  there  is  no  undertaking, 
or  warranty  in  them  that  the  lands  contained  the  quantity 
mentioned. 

Besides,  this  court  has  held  too  often  that  the  remedy  for  a 
deficit,  where  such  deed$  as  these  exist,  is  based  on  an  implied 
assumpsit  to  refund  the  money  paid  by  mistake  that  resulta 
from  ignorance,  accident  or  confidence.     (Crane  v.  Pratber,  4 
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J.  J.  M.,  — ;  Dye  v.  Holland,  4  Bush,  — ;  Young  v.  Craig,  2 
Bibb,  — ;  Harrison  v.  Talbot,  2  Dana,  — ,  and  cases  therein 
<;ited. ) 

The  cause  of  action,  therefore,  on  the  imi)li<?d  promise  to 
render  compensation  for  the  deficit  remained  with  Hartman  & 
•Coleman,  as  no  assignment  thereof  to  the  appellee  company  is 
shown  to  have  been  made. 

Whether  they  can  be  allowed  to  deduct  any  time  by  reason 
of  the  grant  of  the  injunction  at  the  instance  of  the  adminis- 
trator, and  thus  reduce  the  period  below  the  requisite  of  the 
statutory  bar,  is  the  only  remaining  question  of  importance 
urged  by  counsel  that  need  be  touched. 

While  the  British  authorities  relied  on  to  sustain  appellee's 
view  go  far  to  support  it,  yet  the  English  chancery  practice, 
formed  under  the  influence  of  English  statutes  and  institu- 
tions, has  never  been  fully  adopted  in  this  State,  counsel 
contend  that  section  12,  article  4,  chapter  71,  General  Stat- 
utes, is  conclusive  of  this  point. 

';  A  part  of  that  section  reads :  *'When  *  *  *  thecommence- 
ment  of  an  action  is  stayed  by  injunction  the  time  of  the 
continuance  of  the  injunction  is  not  part  of  the  period  limited 
*     *     *  for  the  commencement  of  the  action." 

In  point  of  fact,  were  this  section  applicable  to  the  question 
before  us,  we  hardly  see  how  Hartman  &  Coleman  have 
placed  themselves  within  its  protection  against  the  lapse  of 
time  pleaded,  for  they  appeared  in  connection  with  the  rail- 
road company,  and  actually  asserted  the  claim  on  the  2d  of 
November,  1869,  and  afterwards  voluntarily  abandoned  its 
prosecution  until  October  28,  1873.  Certainly  the  commence- 
ment of  their  action  was  not  stayed  beyond  the  time  at  which 
they  presented  it,  and  this  did  not  result  from  the  injunction,  • 
because  it  is  alleged  in  their  first  pleading  that  **the  delay  in 
presenting  this  claim  arises  from  the  facts  that  the  company 
petitioning  only  within  a  few  months  past  became  entitled  to 
the  rights  herein  asserted,"  and  that  Hartman  &  Coleman 
resided  in  Pennsylvania. 

And  there  is  no  evidence  in  this  record  that  shows  they  were 
laboring  under  the  mistaken  belief  that  the  injunction  would 
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be  violated   by  their  instituting  a  suit  on   the  claim   in   the 
action  brought  by  the  administrator. 

The  prosecution  of  suit  upon  their  claim  in  this  action  wa» 
embraced  in  the  exception  stated  in  the  prayer  of  the  admin- 
istrator's petition,  which  in  effect  asked  that  all  claimants  be 
not  only  permitted  but  required  to  prosecute  their  claims  in 
the  proceedings  for  the  settlement  of  the  estate. 

The  injunction  granted  did  not  stay  appellee's  action;  it 
only  prescribed  where  and  how  he  should  institute  it. 

The  power  to  grant  such  an  injunction  is  given  by  the  486th 
section  of  the  Civil  Code,  and  its  provisions  are  founded  on 
principles  of  equality  and  justice,  and  is  intended  to  prevent  a 
multiplicity  of  suits  where  one  will  furnish  a  remedy  to  all 
parties  who  may  be  interested. 

In  the  case  of  Barnes,  &c.  v.  Green,  &c.,  MSS.  Op.,  Septem- 
ber, 1881  (by  Judge  Pryor),  this  court  sustained  the  plea  of 
limitation  where  an  injunction  had  been  granted  against  suits 
of  creditors  at  the  instance  of  the  administrator  on  his  filing 
a  petition  for  settlement  of  the  estate. 

With  these  views  of  the  law  of  this  case  the  exclusion  and 
admission  of  evidence  specified  in  the  assignment  of  errors  was 
prejudicial  to  the  appellants'  rights,  and  forms  a  reversible 
error,  as  the  court  might  and  ought,  with  the  illegal  evidence 
excluded  and  the  relevant  evidence  admitted,  to  have  rendered 
judgment  rejecting  the  claim  for  the  deficit  on  the  plea  of 
limitation. 

As  the  plea  of  limitation  is  fatal  we  are  constrained  so  to 
decide,  and  forego  an  adjudication  upon  the  merits  of  the  con- 
troversy. 

Wherefore,  the  judgment  is  reversed  and  cause  remanded, 
with  directions  to  sustain  the  plea  of  limitation  and  dismisa 
appellees'  cross  petition. 

E.  F.  Dulin  and  Wm.  Lindsay  for  appellants. 

L.  T.  Moore  and  W.  H.  Wadsworth  for  appellees. 
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PARROTT,  &c.  V.  KELLY,  &c. 
(Filed  October  4,  1881.) 

Wife  may  will  her  estate  to  her  husband,  when,  etc.— A  conveyance  by 
husband  and  wife  of  the  real  estate  of  the  wife  to  a  third  person,  who  re- 
conveys  it  to  the  separate  use  of  the  wife,  with  power  to  dispose  of  it  by 
will,  confers  upon  the  feme  covert  the  power  to  devise  the  real  estate  to  her 
husband,  if  the  conveyance  and  the  execution  of  the  will  are  made  without 
fraud  or  undue  influence. 

Appeal  from  Washington  Circuit  Hourt. 

Opinion  of  the  court  by  Judge  Pryor. 

The  will  of  Catherine  Ellery  was  admitted  to  probate  in  the 
Washington  County  Court  in  the  year  1877.  At  the  date  of 
the  will,  and  when  executed  in  September,  1857,  the  testatrix 
was  a  married  woman,  the  wife  of  John  Ellery,  and  to  whom 
she  devised  her  whole  estate.  An  appeal  was  prosecuted  to  the 
circuit  court  of  that  county  from  the  order  of  the  county  court, 
and  the  probate  sustained.  It  seems  from  the  facts  contained 
in  the  record  that  Mrs.  Ellery  had  no  children,  and  was  de- 
sirous of  securing  her  estate  to  her  husband,  and  in  order  to 
accomplish  her  purpose  she  and  her  husband  united  in  a  con- 
veyance to  her  sister,  Mrs.  Polin,  of  her  real  estate,  expressing; 
the  consideration  of  love  and  affection,  and  the  nominal  con- 
sideration of  $1  in  hand  paid.  Her  sister  then  reconveyed  the 
land  to  Mrs.  Ellery  for  her  separate  use,  to  be  held  free  from 
any  claim  of  the  husband,  and  also  empowered  her  to  dispose 
of  it  by  last  will  and  testament.  There  is  no  charge  of  fraud 
or  undue  influence  in  the  execution  of  either  the  deeds  or  the 
will  of  the  testatrix,  and  thfe  execution  of  each  originated  only 
from  the  desire  on  the  part  of  the  wife  that  her  husband  should 
have  the  estate,  and  the  only  question  is,  was  Mrs.  Ellery,  by 
the  execution  of  these  deeds,  invested  with  the  power  to 
execute  the  will,  and  the  absence  of  a  valuable  consideration 
in  the  conveyance  of  her  estate  to  her  sister  is  the  sole  reason 
for  invalidating  that  instrument. 

It  is  conceded  that  she  had  the  right  to  convey  this  estate  to 
her  sister,  and  that  a  reconveyance  to  the  husband  or  to  the 
two  jointly  would  have  passed  the  absolute  title,  but  that  the 
right  to  devise  the  property,  either  under  the  express  power 

Digitized  by  VjOOQ IC 


270  PAEEOTT,   &C.  V.  KELLY,  &C. 

given  by  the  deed  from  the  sister,  or  by  reason  of  its  being  her 
separate  estate,  could  not  be  conferred  in  that  way. 

In  Scarborough  v.  Watkins,  9  B.,  M.  — ,  and  Todd's  Heirs 
V.  Wickliffe,  18  B.  M.,  — ,  and  in  the  subsequent  case  of  Kennedy 
V.  Tenbroeck,  this  court  held  that  conveyances  made  by  the 
husband  and  wife  for  the  iDurpose  alone  of  having  a  reconvej'- 
ance,  so  as  to  vest  the  husband  with  the  estate  or  an  interest 
in  it,  was  valid,  and  we  see  no  reason  why  the  wife  may  not  be 
invested  with  the  power  to  make  a  will  in  the  same  manner. 
As  long  as  she  is  under  the  disability  of  coverture  she  has  no 
power  to  devise  her  general  estate  under  our  present  statute,  or 
to  convey  her  real  estate  except  in  the  manner  provided  by 
law;  and  as  was  said  in  the  case  of  Kennedy  v.  Tenbroeck,  she 
can  not  by  her  own  deed,  or  in  conjunction  with  her  husband, 
vest  herself  with  any  power  over  her  estate.  In  that  case  the 
wife  attempted  at  one  time  to  execute  a  power  of  attorney  to 
the  husband  to  sell  and  dispose  of  all  of  her  estate,  and  in  iis- 
cussing  that  branch  of  it  this  court  held  that  such  a  power 
could  not  be  created  by  the  joint  action  of  the  husband  and 
wife,  but  expressly  held  that  a  feme  covert  could  be  investod 
by  deed,  or  will  emanating  from  a  third  part}',  with  a  power 
of  appointment  in  land;  and  further,  that  the  conveyance  of 
Tenbroeck  and  wife  to  Barrett,  the  trustee,  to  enable  him  to 
reconvey  to  the  husband  and  wife  and  the  survivor,  with  no 
other  motive  than  to  vest  the  husband  with  an  interest  in  the 
wife's  land,  was  valid.  The  husband  and  wife  had  the  right 
to  convey  the  hind  of  the  wife  in  the  manner  provided  by  the 
statute,  and  whether  for  a  valuable  or  a  mere  nominal  consid- 
eration, the  title  passed.  There  may  be  equitable  grounds  for 
cancelling  the  deed  or  will,  but  none  exists  in  this  case,  nor 
could  the  question  arise  in  such  a  proceeding.  The  right  of  a 
feme  covert  to  sell  and  conve}^  or  mortgage  her  estate  for  the 
benefit  of  the  husband  is  not  questioned,  and  the  power  of  the 
husband  and  wife  to  sell  and  convey  to  a  third  party  the  land 
of  the  wife,  that  it  may  be  reconveyed  to  the  husband,  has 
been  repeatedly  recognized  by  this  court;  and  when  the  right 
to  convey  in  such  manner  is  conceded,  it  seems  to  us,  deter- 
mines the  question  before  us. 

The  husband  and  wife  in  this  case  united  in  a  conveyance  of 
the  wife's  land,  signed  and  acknowledged  as  required  by  law. 
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passing  to  the  sister  of  the  wife  the  absolute  title,  and  the  lat- 
ter being  invested  with  the  title,  had  the  power  to  reconvey  to 
the  wife  alone,  or  to  the  husband  and  wife  jointly,  with  such 
restrictions  and  limitations  on  the  title  as  the  parties  might 
desire.  If  the  title  passed  to  Mrs.  Nolin  she  had  the  right  to 
dispose  of  it  so  as  to  carry  into  effect  the  wishes  of  her  sister, 
and  that  the  title  did  pass  has  been  too  often  decided  by  this 
court  to  require  the  citation  of  authority  in  support  of  it.  Mrs. 
Ellery  had  no  children,  and  the  execution  of  the  conveyance 
having  been  prompted  by  the  iove  and  affection  for  her  hus- 
band, free  from  any  improper  influences,  it  was  proper  to  admit 
the  will  to  probate. 

Judgment  affirmed. 

John  W.  Lewis  for  appellants. 

R.  J.  Browne  for  appellees. 


PHILLIPS  V.   BRECK'8  EX'OR,  &c. 
(Filed  September  28,  188L  ) 

A  party  SFeking  to  enforce  a  vendor's  Hen  for  unpaid  purchase  money  for 
land  must  aUef^e  and  prove,  If  denied,  the  terms  of  the  contract,  the  char- 
acter of  the  title  to  be  made,  and  his  ability  and  willingness  to  convey  ac- 
cording to  the  terms  of  the  contract. 

When  the  title  is  in  the  vendor's  devisees  or  heirs,  and  the  action  ifi  brought 
by  a  personal  representative,  be  must  allege  their  ability  and  willingness  to 
convey,  etc. 

Appeal  from  Lee  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hargis. 

In  none  of  the  pleadings  filed  by  the  executor,  heirs  or  devi- 
sees is  it  alleged  that  the  title  to  the  **Yellow  Rock"  tract  of 
land  is  in  the  devisees  of  Daniel  Breck,  deceased. 

The  right  of  action  was  in  the  executor  for  whatever  sum 
the  appellant  may  be  indebted  to  his  testator  for  the  lands 
sold  by  the  latter  to  him,  and  for  which  the  appellant  holds 
the  bond  of  the  testator  for  title;  but  it  was  not  necessary  or 
proper  that  he  should  aver  he  was  able  and  willing  to  convey 
the  title  which  his  testator  had  covenanted  to  convey,  for  the 
manifest  reason  that  he  had  no  power  under  the  will  of  the 
testator  to  make  a  conveyance.     And  as  he  could  not,  there- 
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fore,  tender  a  sufficieut  title  because  the  devisees  held  it,  they 
were  properly  brought  before  the  court,  and  should  be  com- 
pelled to  convey  in  the  event  the  executor  makes  out  his  cause 
of  action. 

But  making  them  parties  and  their  appearance  did  not  dis- 
pense with  the  necessity  of  an  allegation  by  them  or  the  ex- 
ecutor that  they  had  a  good  title  to  the  land  described  in  the 
title  bond  of  the  devisor,  because  the  title  might  be  defective 
or  they  may  have  parted  with  it  since  it  came  to  them. 

It  is  essential  to  a  recovery  in  a  case  of  this  character  for 
the  vendor,  or,  if  he  be  dead,  for  his  heirs  or  devisees,  to  allege 
and  prove,  if  not  admitted,  the  terms  of  the  contract,  the  char- 
acter of  title  to  be  made,  and  their  ability  and  willingness  to 
convey,  except  the  heirs  or  devisees  be  infants,  or  refuse  to 
convey  asjto  such  an  allegation  by  the  executor  of  the  terms  of 
the  contract  the  character  of  title  his  testator  agreed  to  make, 
and  that  the  incapacitated  or  recalcitrant  heirs  or  devisees  had 
a  good  title  to  the  land,  or  such  a  title  to  it  as  the  testator 
had  agreed  to  convey,  and  that  they  either  lacked  capacity  or 
refused  to  convey,  as  the  case  may  be,  will  be  sufficient  to  au- 
thorize the  court,  when  they  are  properly  brought  before  it,  to 
compel  them  to  convey. 

In  all  such  cases  as  this  it  must  be  averred  by  either  the 
executor  or  devisees  in  whom  the  title  rests,  that  fact  being 
essential  to  the  formation  of  a  material  issue  in  the  case  should 
there  be  any  dispute  about  it.  (5  Littell,  8;  3  Busli,  187;  12 
Bush,  104.) 

The  pleadings  were  insufficient  to  authorize  a  recovery  on 
the  notes  executed  for  the  Yellow  Rock  tract  of  land. 

The  x)reponderance  of  the  evidence  is  that  the  appellant's 
true  signature  is  attached  to  the  paper  filed  by  the  executor  as 
evidence  of  a  settlement  and  the  amount  of  payments  made 
by  the  former  to  the  testator. 

The  court  below  having  so  decided,  we  do  not  see  how  we 
can  disturb  its  conclusions. 

The  alterations  in  the  paper  do  not  change  its  legal  sense, 
and  are,  therefore,  not  material.  We  do  not  think  that  the 
substantial  rights  of  the  appellant  have  been  affected  by  its 
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admission,  notwithstanding;  the  executor  did  not  testify  iipons 
that  question,  and  the  paper  was  produced  by  him. 

There  is  no  evidence  that  he  altered  it,  and  we  have  seen  the 
alterations  added  nothing  to  his  interest,  but  hazarded  the 
value  of  the  papers  as  evidence.  It  can  not  be  presumed  that 
he  would  have  committed  such  an  act  without  motive  and 
against  his  own  interest. 

Wherefore,  so  much  of  the  judgment  as  is  for  the  sale  of  the* 
Yellow  Rock  tract  of  land,  and  for  the  amount  of  the  notes- 
executed  for  it,  is  reversed  and  cause  remanded  for  further 
proper  proceedings. 

A.  Duvall,  VVm.  Lindsay  and  S.  F.  J.  Trabue  for  appellant. 

I.  N.  Cardwell  for  appellees. 


HUMPHREY  V.   HUGHES'  GUARDIAN,  <fec. 
I  (Filed  October  4,  1881.) 

|»  1.  Withdrawal  of  pleadiDf^s— A   party   to  an   action   oan   withdraw  any 

I  pleading,  or  at  least  it  is  within  the  discretion  of  the  court  to  permit  any* 

pleading  to  be  withdrawn,  unless  it  works  an  injury  to  his  adversary. 

3.  In  an  action  on  an  assignment  it  is  necessary  to  allege  the  considera- 
tion for  the  assignment,  and  the  recovery  is  limited  to  the  amount  actually 
paid  therefor.    (Section  7,  chapter  22,  General  Statutes.) 

8.  A  party  improperly  uniting  two  causes  of  action  should  be  compelled 
to  elect  which  he  will  prosecute. 

Appeal  from  Nelson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

Humphrey,  the  former  guardian  of  Sidney  Hughes,  had  a^ 
settlement  of  his  accounts  with  the  (then)  guardian,  I.  R. 
Miller,  and  was  indebted  to  his  ward  in  the  sum  of  about  $820. 
He  had  loaned  the  ward's  money  to  Smith  and  Lancaster,  and 
held  their  joint  note  for  the  amount,  and  as  a  payment  in  full 
of  all  the  demands  against  him  as  guardian  he  assigned  this^ 
note  to  Miller.  Miller  instituted  an  action  at  law  on  the  note, 
prosecuting  it  with  all  the  diligence  required  of  an  assignee, 
and  failed  to  make  the  debt,  as  is  evidenced  by  a  return  of  no^ 
property  found  made  by  the  sheriff  in  whose  hands  the  execu- 
tion was  placed.  He  then  filed  his  petition,  asking,  as  assignee, 
to  recover  of  the  appellant  by  reason  of  the  assignment  and  the? 
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insolvency  of  the  obligors  to    the    note.     No  other  claim   is 
asserted  or  any  other  cause  of  action  mentioned. 

The  appellant  filed  an  answer  in  which  various  defenses  are 
relied  on,  and  to  this  answer  a  demurrer  was  filed.  The  de- 
murrer was  subsequently  withdrawn  by  the  plaintiff  against 
the>  objection  of  the  appellant.  A  party  to  an  action  has  the 
right,  or  at  least  it  is  within  the  discretion  of  the  court,  to 
permit  any  pleading  to  be  withdrawn  unless  it  wo'rks  an  injury 
to  his  adversary.  The  demurrer  in  this  case  went  back  to  the 
petitioner,  and  as  there  was  no  allegation  in  that  pleading  of 
any  consideration  paid  for  the  note,  nor  any  damages  alleged 
to  have  been  sustained,  either  general  or  special,  there  was  no 
cause  of  action  presented,  and  in  construing  the  pleading  most 
favorable  to  the  party  making  it,  the  recovery  would  have  been 
merely  nominal. 

By  section  7  of  chapter  22,  General  Statutes,  it  is  made 
necessary  in  an  action  on  an  assignment  to  aver  the  considera- 
tion for  the  assignment,  and  the  recovery  is  limited  to  the 
amount  actually  paid.  During  the  progress  of  the  trial,  the 
appellee  filed  an  amended  petition  in  the  name  of  the  ward,  in 
\vhich  it  is  alleged  that  the  appellant,  as  his  former  guardian, 
had  failed  to  account  for  the  moneys  in  his  hands,  and  asked 
for  judgment.  This  amendment  ought  not  to  have  been 
alloNved;  it  was  a  departure  from  the  original  cause  of  action 
by  Miller,  and  the  two  counts  could  not  have  been  united:  but 
after  permitting  its  filing  the  court  should  have  sustained  the 
motion  of  the  appellant,  and  caused  the  appellee  to  elect  which 
■cause  of  action  he  would  prosecute. 

The  pleadings  in  the  action  on  the  assignment  show  that  the 
appellant  and  Miller  had  a  settlement  of  all  the  accounts  of 
the  former  as  guardian,  and  that  Miller  accepted  the  assigned 
note  in  full  discharge  of  the  demand,  and  executed  a  receipt  to 
that  effect.     This  is  binding  on  the  appellee,  Miller,  and  his 
remedy  is  against  the  appellant  on  the  assignment,  unless  the 
appellee  can  avoid  the  settlement  and  cancel  the  receipt  on 
some  equitable  ground.    The  appellee  must  prosecute  his  action 
on  the  assignment,  and  with  this  view  he  should  be  allowed  to 
amend  his  petition,  or  it  should  be  dismissed  without  prejudice. 
Jmdgment  reversed  and  cause  remanded  for  further  proceed- 
ings consistent  with  this  opinion. 
Muir  &  Wickliff'e  for  appellant. 
C.  A.  Wickliffe  for  appellees.  ^  , 
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TURNBULL  v.  COMMONWEALTH. 

(Filed  October  0,  1881.) 

1.  Husband  is  an  incompetent  witness  against  his  wife. 

2.  Judgment  in  a  criminal  case  reversed  for  an  error  not  specified  in  the 
grounds  for  new  trial— It  is  not  necessary  that  the  error  of  the  court  in  ad- 
mitting incompetent  evidence  be  relied  upon  in  a  motion  for  a  new  trial  in 
order  to  enable  the  accused  to  avail  himself  of  that  error  upon  appeal. 

Appeal  from  Grant  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Lewie. 

Appellant,  Sarah  J.  Turnbull,  and  William  Brown  being 
jointly  indicted  for  the  crime  of  willful  and  malicious  cutting 
and  wounding  her  husband,  Melvin  Turnbull,  she  was  by  the 
verdict  of  the  jury  found  guilty,  and  her  punishment  affixed  at 
confinement  in  the  penitentiary  for  the  term  of  one  year,  and 
judgment  against  her  was  accordingly  rendered. 

She  has  appealed  from  that  judgment,  and  complains  of  an 
error  of  the  court  below  in  permitting  her  husband  to  testify 
as  a  witness  upon  the  trial  against  her. 

It  is  not  necessary  that  the  error  of  the  court  in  admitting 
incompetent  testimony  be  relied  upon  in  a  motion  for  a  new 
trial  in  order  to  enable  the  accused  to  avail  herself  of  that  error 
upon  appeal.     (Johnson  v.  Commonwealth,  9  Bush,  228.) 

By  section  24,  chapter  87,  title  '^Evidence,"  General  Stat- 
iites,  it  is  enacted  **that  neither  husband  nor  wife  shall  be 
competent  for  a  witness  against  each  other,  or  concerning  any 
communication  made  by  one  to  the  other  during  marriage, 
whether  called  while  the  relation  subsists  or  afterwards,"  etc. 

There  is  nothing  to  indicate  that  chapter  87  was  intended  by 
the  legislature  to  apply  exclusively  to  civil  actions  and  pro- 
ceedings, nor  can  section  24  by  its  terms  be  so  confined  in  its 
application. 

The  court,  therefore,  in  permitting  her  husband  to  testify 
against  her  erred  to  the  prejudice  of  appellant,  and  the  judg- 
ment of  conviction  must  be  reversed  and  the  case  remanded^ 
with  directions  to  grant  her  a  new  trial  and  for  other  proceed- 
ings consistent  with  this  opinion. 

W.  Monfort  for  appellant. 

P.  W.  Hardin  for  appellee. 
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SOUTH  V.  COMMONWEALTH. 

(Filed  October  6,  1881.) 

1.  VlolatJon  of  local  option  law— A  person  may  in  the  same  indiotraeDt 
1)6  charged  with  more  than  one  violation  of  the  local  option  law,  but  each 
<>ffense  should  be  separately  charged,  and  the  statement  of  the  particular 
circumstances  of  each  should  be  direct  and  certain. 

The  stAtement  that  the  accused  sold  liquors  "upon  divers  other  days  and 
times"  describes  no  offense  for  which  he  may  be  tried. 

2.  A  person  is  not  guilty  of  violating  the  local  option  law  when  the  sale 
is  made  by  another,  though  done  in  his  presence  and  at  his  solicitation, 
unless  he  be  the  owner  of  the  liquor  sold. 

8.  It  is  not  necessary  to  allege  in  an  indictment  that  the  person  charged 
with  violating  the  local  option  law  in  a  town  where  it  is  in  force  had  no 
license  to  sell,  for  by  the  terms  of  the  law  no  license  to  sell  in  such  town 
•can  be  granted. 

Appeal  from  Grayson  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Lewis. 

Under  the  indictment  as  found  and  presented  the  defendant 
<;an  be  legally  convicted  of  only  one  offense.  The  statement 
that  he  sold  liquors  **upon  divers  other  days  and  times"  de- 
fioribes  no  offense  for  which  he  may  be  tried.  It  follows, 
therefore,  that  instruction  No.  1  is  erroneous  so  far  as  it  au- 
thorizes the  jury  to  find  the  accused  guilty  of  more  than  one 
offense. 

A  person  may  in  the  same  indictment  l)e  charged  with  more 
than  one  violation  of  the  local  option  law,  as  it  is  called;  but 
«ach  offense  should  be  separately  charged,  and  tlie  statement 
of  the  particular  circumstances  of  each  should  be  direct  and 
certain. 

Instruction  No.  2  should  not  have  been  given.  A  person 
may  be  guilty  of  violating  the  local  option  law  who  sells  for 
himself,  or  for  another,  or  authorizes  another  to  sell  for  him, 
but  he  is  not  guilty  when  the  sale  is  made  by  another,  though 
done  in  his  presence  and  at  his  solicitation,  unless  he  be  the 
owner  of  the  liquor  sold. 

It  is  not  necessary  to  allege  in  an  indictment  that  the  per- 
son charged  with  violating  the  local  option  law,  in  a  town 
where  it  is  in  force,  had  no  license  to  sell,  for  by  the  terms  of 
the  law  no  license  to  sell  in  such  town  can  be  granted.  The 
demurrer  to  the  indictment  was,  therefore,  properly  overruled. 
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But  for  the  errors  mentioned  the  judgment  of  the  court  be- 
low is  reversed  and  the  cause  remanded,  with  directions  to 
set  aside  the  verdict  of  the  jury,  grant  a  new  trial,  and  for 
further  proceedings  consistent  with  this  opinion. 

J.  P.  Hobson  for  appellant. 

P.  W.  Hardin  for  appellee. 


i  ANDERSON,  TRUSTEE,  &c.  v.  STERRITT,  &c. 

I  (Filed  Octobers,  1881.) 

1.  Ad  action  for  dower  is  an  action  for  the  reoovery  of  real  estate,  and  not 
a  mere  personal  right  or  chose  in  action. 

3.  Limitation  as  to  action  for  dower— The  widow's  right  of  action  accrues 
upon  the  death  of  her  husband,  and  where  the  husband's  vendee  claims  and 
holds  the  land  as  his  own,  her  right  of  action  will  be  barred  by  the  statute 
of  limitation,  in  fifteen  years.     , 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

i  .  The  appellee,  Mrs.  Sterritt,  and  her  present  husband  filed 

I  this  petition,  asking  to  have  dower  assigned  her  in  certain  lots 

'  of  ground   in   the  city  of  Louisville.     Her   former    husband, 

Thomas  Low,  was  seized  in  his  own  right  of  this  land  in  his 
lifetime  and  during  the  marriage,  and  conveyed  the  same  by 
deed  to  Garvin,  Bell  &  Co./  the  remote  vendors  of  the  appel- 
lants. 

Mrs.  Low,  now  Mrs.  Sterritt,  was  under  age  at  the  date  of 
the  conveyance  by  her  husband,  nor  was  the  deed,  although 
acknowledged  by  her,  recorded  within  the  time  prescribed  by 
law  so  as  to  pass  her  contingent  right  of  dower.  She  arrived 
at  age  in  the  year  1857,  and  became  discovert  by  the  death  of 
her  husband  in  the  year  1858. 

The  appellants  relied  as  a  defense  on  the -statute  of  limita- 
tion, barring  a  recovery  of  real  estate  after  the  lapse  of  fifteen 
years  from  the  accrual  of  cause  of  action.  The  statute  reads: 
**  An  action  for  the  recovery  of  real  property  can  only  be  brought 
within  fifteen  years  after  the  right  to  institute  it  first  accrued 
to  the  plaintiff,  or  to  the  person  through  whom  he  claims." 
The  chancellor  below  adjudged  that  this  statute  did  not  apply, 
jis  the  claim  asserted  for  dower  was  not  an  action  to  recover 
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real  property,  but  the  assertion  of  a  mere  right  in  the  nature 
of  a  chose  in  action. 

The  appellants  then  relied  on  the  statute  of  ten  years,  that 
provides:  "An  action  for  relief  not  provided  for  in  this  or 
some  other  chapter  can  only  be  commenced  within  ten  years 
next  after  the  cause  of  action  accrued."  It  was  considered 
below  that  this  statute  would  apply  if  the  appellants  or  these 
claiming  under  them  had  been  in  the  actual,  adverse  possession 
of  the  lots  of  ground  for  the  period  mentioned  in  the  statute, 
but  that  the  constructive  possession  following  the  legal  title 
could  not  be  regarded  as  adverse  to  the  claim  of  the  appellee. 

A  party  may  acquire  a  title  to  real  estate  by  adverse' posses- 
sion, but  under  either  of  the  statutes  relied  on  it  is  not  neces- 
sary for  the  party  holding  the  legal  title,  and  against  wiioin 
the  claim  is  sought  to  be  enforced,  to  show  that  he  has  had  an 
actual  possession  under  his  claim  of  title  for  the  period  men- 
tioned in  the  statute.  It  is  true  there  must  be  some  adverse 
claim  to  that  of  the  plaintiff,  for  if  not,  there  is  nothing  to 
])revent  an  entry  on  the  land  or  assignment  of  the  dower. 
The  appellants  and  their  vendors  have  been  claiming  to  hold 
this  land  under  the  conveyance  made  by  Garvin,  Bell  &  Co. 
since  the  3'ear  1856,  and  the  appellee's  disability  was  removed 
in  the  year  1858.  She  had  then  arrived  at  the  age  of  twenty- 
one  years,  and  was  a  feme  sole.  Her  right  to  prosecute  her 
claims,  and  to  enter  upon*  the  land  under  the  order  of  the 
chancellor,  accrued  at  that  time,  and  the  statute  expressly 
provides  **that  an  action  for  the  recovery  of  real  property 
can  only  be  brought  within  fifteen  years  after  the  right  to  in- 
stitute it  first  accrued  to  the  plaintiff." 

If  there  was  no  claimant  of  the  property,  and  the  possession 
was  with  the  widow  by  reason  of  her  marital  right,  although 
not  living  on  the  property,  an  action  would  not  be  necessary: 
but  here  these  parties  were  vested  ^vith  the  absolute  title 
twenty-three  or  twenty-four  years  before  the  beginning  of  this 
action,  and  within  the  last  five  or  six  years  made  valuable  im- 
provements upon  the  property.  Their  claim  was,  during  all 
this  time,  hostile  to  that  of  the  widow,  and  her  right  to  insti-* 
tute  this  character  of  action  first  accrued  in  the  year  1858. 
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If  one  is  invested  with  the  fee  simple  title  to  land  the  pos- 
session is  necessarily  with  the  title  unless  there  is  an  adverse 
holding,  and  no  cause  of  action  arises  in  favor  of  the  owner 
until  an  entry  is  made  under  a  claim  of  right,  and  then  he 
may  maintain  his  ejectment.  The  statute  commences  to  run 
when  the  entry  is  made,  and  no  right  of  action  exists  until 
then.  If  A  has  vacant  land,  and  there  is  no  hostile  possession, 
he  can  not  sue  to  recover  it,  because  there  is  no  one  to  sue  or 
wrong  to  complain  of;  but  the  moment  there  is  an  entry,  with 
a  claim  of  right  hostile  to  the  owner,  the  cause  of  action 
arises.  This  is  the  effect  of  the  statute  of  limitrftion  as  be- 
tween the  real  owner  and  one  who  acquires  an  actual,  adverse 
possession. 

This  rule  does  not  apply  to  the  case  at  bar.  The  wife,  at  tfie 
time  the  appellants  acquired  the  title,  had  neither  title,  pos- 
session, nor  the  right  of  entry,  but  a  mere  contingent  right  she 
might  eiiforce  in  the  event  she  survives  her  Inisband.  Her 
husband,  who  was  invested  with  the  legal  title,  and  had 
either  the  constructive  or  actual  possession,  conveyed  the  ab- 
solute estate  to  the  vendors  of  these  appellants.  Thny  have 
held  and  claimed  under  that  conveyance  for  twenty-three 
years  or  longer,  and  the  widow  is  now  asserting  a  claim  to 
this  land,  with  a  cause  of  action  that  originated  more  than 
twenty  years  before  it  was  instituted. 

She  is  certainly  barred  from  any  recovery,  not  by  reason  of 
the  ten  years'  statute,  but  by  reason  of  the  fifteen  years'  stat- 
ute applicable  to  the  recovery  of  real  estate.  It  is  true  that, 
at  common  law,  and  before  the  ado])tion  of  the  Revised  and 
General  Statutes,  there  was  no  limitation  to  the  assertion  of  a 
claim  for  dowser;  yet  courts  of  equity  fixed  the  period  at  twenty 
years,  and  barred  a  recovery  after  such  a  lapse  of  time.  By 
our  statute  **the  words  real  estate  or  land  shall  be  construed 
to  mean  lands,  tenements  or  hereditaments,  and  all  rights, 
titles  and  interests  therein,  more  than  a  chattel  interest,"  etc. 
(General  Statutes,  chapter  21,  section  18.) 

The  claim  to  dower  is  not  the  assertion  of  a  mere  personal 

right  or  a  chose  in  action;    it  is  a  right  to  real  estate.     (2 

Scribner  on  Dower,   page  38,  section  21.)     The  widow  claims 

that  she  is  entitled  to  have  assigned  her  oi^e-third  in  interest 
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of  this  real  estate  during  her  life.  When  assigned  to  her  she 
has  an  estate  of  freehold,  and  it  is  difficult  to  arrive  at  any 
other  conclusion  tlian  that  the  recovery,  if  successful,  is  of 
real  estate,  and  not  a  mere  chattel  interest.  In  the  case  of 
Kinsolving  V.  Pierce,  18  B.  Monroe,  — ,  this  court  said:  "A  pur- 
chaser from  the  husband  hy  express  contract  may  purchase 
subject  to  the  wife's  claim  for  dower,  and  that  in  such  a  case 
his  holding  would  be  presumed  to  be  consistent  with  his  pur- 
chase,''  etc.  But  when,  as  in  the  case  then  Ijeing  decided,  the 
purchaser. derives  the  right,  and  claims  and  holds  the  land  as 
his  own,  his  possession  is  not  only  adverse  to  the  vendor,  but 
to  all  claiming  under  him.  The  widow's  right  of  action  ac- 
•crues  upon  the  death  of  her  husband,  and  unless  the  possession 
be  expressly  held  subject  to  her  claim  by  the  vendee,  her  right 
of  action  will  be  barred  by  the  statute  of  limitation.  This 
case  shows  that  since  the  adoption  of  the  statutes  this  court 
has  regarded  the  statute  of  limitation  as  affecting  the  claim 
for  dower  like  other  actions  for  real  estate,  and  it  is  manifest 
that  with  the  absolute  title  acquired  from  the  husband,  no 
actual  r)09session  is  necessary  to  bar  the  wife's  claim  for  dower. 

The  j)urchaser  from  tiie  husband  held  and  acquired  the  same 
possession  that  tlie  husband  of  appellee  had,  and  for  a  wrong- 
ful entry  on  this  land  after  the  purchase  their  vendees  could 
have  maintained  their  ejectment,  and  when  the  widow  attempts 
to  enter  or  calls  on  thH  chancellor  to  disturb  their  title  by  as- 
signing her  dower,  they  may  interpose^the  fifteen  years' statute, 
if  that  time  has  elapsed  since  the  disability  of  the  appellee 
'was  removal,  for  then  -lier  cause  of  action  accrued. 

'  The  judgment  below    is  reversed   and    cause    rc^manded    for 
furthf^r  proceedings  consistent  with  this  opinion. 

Alex.  P.  Humphrey,  Bullock  &  Andert-ion  and  Byron  Bacon 
fur  appellants. 

C.  B.  Seymnur,  J.  H.  Seab(»ll   and   S.  S.  Kohn  for  appellees. 
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FRANKLIN,  &c.,  EX  PARTE  ON  PETITION. 

(Filed  Octobers,  1881.) 

Right  of  married  woman  to  act  as  feme  sole  should  have  been  granted,  in 
this  case,  where  she  has  shown  that  she  is  the  owner  of  certain  property ; 
that  she  has  capacity  to  manage  it;  that  the  husband  is  insolvent,  and  that 
the  husband's  creditors  will  not  be  injured. 

Appeal  from  Madison  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hargia. 

Elizabeth  Franklin  and   her  husband  Hied   a  joint  petition 
i  praying  the  circuit  court  to  pmi)ovver  her  to  use,  enjoy,  sell  and 

convey  her  property  for  her  own  benefit,  make  contracts,  trade 
in  her  own  name,  sue  and  be  sued  as  a  single  woman,  and  dis- 
close of  her  property  l)y  deed  or  will. 

It  is  alleged  and  proven  that  she  owns  seventy-two  acres  of 
I  land,  willed  to  her  by  her  grandfather,  and  twenty  other  acres 

which   she  purchased,  and  some  personal   property,  and   that 
I  her  husband  is  insolvent.     The  witnesses  state  that  she  is  well 

I  qualified  to  exercise  the  ])(iwer  which  she  seeks  to  have  con- 

ferred upon  her,  and  that  they  do  not  believe  his  creditors  will 
be  hindered  or  injured  by  the  grant  thereof. 

The  ajipellants'  petition  was  dismissed  and  they  have  ap- 
pealed. 

We  do  not  think  the  case  of  Moran  v.  Moran,  1:2  Bush,  802, 
sustains  the  judgment.  In  that  case  the  insolvency  of  the 
linsbaud  was  the  only  ground  upon  which  the  application  was 
made,  and  in  closing  the  opinion,  the  fact  that  the  feme  had 
no  property,  trade  or  calling  enabling  her  to  earn  money  was 
8(>  emphasized  as  to  indicate,  had  she  jiosspssed  either,  that 
would  have  been  sufticient. 

But  it  was  not  shown    how  the   grant  of  such    power  could 

benefit  or  protect  Mrs.  Moran,  and  she  was,  therefore,  proi)erly 

denied   the  power  which  was  idly  sought,  or  might,  if  granted, 

I  have  been  perverted   to  the  injury  of   her  husband's  creditors. 

The   purpose   of  the  statute  was  to   deny  such   applications 

and  avoid  such  results,  and    to  provide  a   mod(^  of  protecting 

I  the  property  or  acquisitions  of  the  wife  against  the  claim  or 

<lebts  of  her  husband. 
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But  before  she  can  siiccesfifiilly  (iemand  the  power  it  must 
appear  that  she  either  has  property,  or  a  trade,  calling,  em- 
ployment, or  business  liy  which  she  can  acquire  property  that 
calls  for  the  protection  under  which  she  may  enjoy  the  benefits 
of  the  one  and  the  fruits  of  the  other. 

The  ap[)ellant  has  furnished  satisfactory  evidence  of  her 
ownership  of  the  property  named,  and  of  her  capacity  to  man- 
age it.  And  there  is  no  evidence  whatever  that  the  applica- 
tion is  made  upon  the  part  of  either  to  cheat,  hinder,  delay 
or  injure  his  creditors. 

But  it  is  suggested  that  to  grant  her  the  power  will  have 
that  effect.  How  such  a  result  can  follow  we  are  unal)le  to 
comprehend,  for  no  creditor  of  his  can  either  legally  or  equitably 
reach  her  real  estate  or  its  rents,  and  appropriate  them  to  the 
payment  of  his  debts,  unless  the  rents  and  profits  of  her  lands 
were  so  increased  by  his  labor  or  means  as  to  exceed  the  neces- 
sities or  comfort  of  the  family:  and  in  that  case  the  excess 
which  is  traceable  to  his  labor  or  means  could  be  subjected  to 
his  debts  after  as  well  as  before  she  is  empowered  to  trade,  etc., 
as  an  unmarried  woman. 

And  we  do  not  agree  with  the  construction  that  the  statute 
was  enacted  only  for  the  benefit  of  certain  classes  of  married 
women,  and  not  for  the  wives  of  farmers.  The  law  is  applica- 
able  to  all  women  alike. 

Wherefore,  the  judgment  is  reversed  and  cause  remanded  for 
judgment  in  conformity  to  this  opinion. 

C.  F.  ife  A.  R.  Burnam  for  aj)pellant^. 


MAGRUDER'S  ADM'R  v.   SMITH. 

(Filed  October  11,  1881.) 

1.  Personal  representative  of  widow  can  recover  rents  arising  from  her 
dower  estate,  for  not  exceeding  five  years  before  action,  against  the  heirs  or 
devisee  or  his  alienee,  but  only  from  the  commencement  of  action  against  a 
purchaser  from  the  husband. 

2.  It  is  not  necessary  to  unite  the  action  for  rent  with  the  action  for  dower, 
and  although  suit  may  never  have  been  instituted  by  widow  entitled  ta 
dower  for  the  rents  due,  her  right  of  action  descends  to  her  personal  repre- 
sentative.  and  he  may  recover  the  rents. 
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Appeal  from  Jefferson  Circuit  Court. 

Opinfon  of  the  court  by  Judge  Pryor. 

The  husband  of  Mrs.  Magruder,  in  his  lifetime  and  during 
the  marriage,  conveyed  a  tract  of  land,  of  whicli  he  was  then 
seized,  to  one  Fetter,  and  by  subsequent  conveyances  the  ap- 
pellee Smith  became  the  owner. 

The  widow,  shortly  after  the  death  of  her  husband  in  Decem- 
ber, 18()7,  brought  this  action  against  the  appellee  Smith  in 
the  Louisville  Chancery  Court,  asking  that  her  dower  be  as- 
signed her,  but  made  no  claim  in  that  action  for  rent.  The 
claim  was  resisted  by  the  appellee,  and  in  October,  1868,  the 
chancellor  made  an  interlocutory  order  m  which  she  was  ad- 
judged entitled  to  dower,  and  appointing  commissioners  to 
allot  it. 

A  report  was  made  of  the  allotment  shortly  thereafter,  but 
was  never  confirmed,  and  in  1876  Mrs.  Magruder  died,  and  her 
death  terihinated  her  right  to  dower. 

The  present  ai)])eliant  having  qualified  as  her  administrator, 
instituted  the  j)resent  action,  in  which  the  facts  herein  stated 
were  specifically  alleged,  as  well  as  her  right  at  the  institution 
of  the  action  to  dower  in  the  land,  and  sought  to  recover  from 
the  vendee  in  personam,  the  appellee,  against  whom  the  action 
•was  instituted,  the  value  of  the  rents  of  her  dower  interest 
from  the  institution  of  the  action  in  1867  until  her  death  in 
1875. 

The  present  action  was  instituted  in  November,  1877.  The 
<J0urt  below  dismissed  the  petition,  and  the  sole  question  pre- 
sented here  is:  Is  the  personal  re])resentative  of  the  widow  en- 
titled to  recover  the  rents? 

Under  the  statute  of  1796  the  widow,  after  the  recovery  of 
dower,  was  entitled,  as  against  the  party  convicted  withhold- 
1  ing  it,  damages,  *'that  it  to  say,  the  value  of  the  whole  dower 

j  to  them  belonging  from   the  time  of  the  death   of  their  hus- 

;  bands."     This  statute  api)lies  alone  to  land  of  which  the  hus- 

I  band  was  seized,  and   not  to  land  sold  and  conveyed   by  the 

I  husband  prior  to  his  death.     In   such  cause  neither  a  court  of 

I  law  nor  equity  could  demand  damages  or  afford  the  widow  any 

i  relief  for  the  detention  of  her  dower.      (Kendall  v.  Honey,  5 

Monroe,  282. ) 

The  Revised  and  General  Statutes  have  changed  the  common 
law  rule  as  well  as  the  statute  of   1796  in  regard  to  the  claim 
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of  dower,  and  now  the  widow  is  entitled  ''to  one-third  of  the 
rents  of  her  husband's  dowable  real  estate  from  his  death  iintil 
dower  is  assigned."  (Chapter  51,  section  8,  General  Stat- 
utes.) This  section  applies  to  land  of  which  the  husband  died 
seized,  or  to  his  dowable  real  estate.  Section  9  of  the  same 
chapter  provides:  "Whether  the  recovery  is  against  the  heir 
or  devisee  or  purchaser  from  the  husband,  the  wife  shall  be 
endowed  according  to  the  value  of  the  estate  when  received  b}^ 
the  heir,  devisee  or  purchaser,  so  as  not  to  include  in  the  esti- 
mated value  any  permanent  improvements  he  has  made  on  the 
land.  Against  the  heir  or  devisee  or  his  alienee  her  claim  for 
rent  shall  not  exceed  five  years  before  action,  and  against  the 
purchaser  from  the  husband,  shall  only  be  from  commencement 
of  action.  In  either  case  it  shall  continue  up  to  the  final  re- 
covery. If  after  action  i)rought  the  widow  or  tenant  dies  be- 
fore recovery,  the  rent  may  l>e  recovered  by  her  representative, 
and  against  his  heirs,  devisees  and  representatives." 

The  heir  or  devisee,  or  the  alienee  of  either,  who  takes  pos- 
session of  the  dowable  real  estate  at  the  death  of  the  husband, 
are  made  liable  for  the  rent  five  years  prior  to  the  institution 
of  the  action  for  dower.  They  are  not  entitled  to  the  exclu- 
sive use  as  against  the  widow,  but  as  to  the  i)urchase  from  the 
husband  during  his  lifetime,  he  is  not  only  in  the  |)ossession 
rightfully,  but  is  entitled  to  the  exclusive  use  and  possession 
until  the  death  of  the  husl)and,  and  until  the  assertion  by  the 
wife,  by  action,  of  her  ch^im  for  dower.  Therefore,  the  dis- 
tinction made  as  to  the  liability  for  rent,  the  heir,  devisee,  or 
alienee  for  them  being  liable  for  the  rent  for  five  years  i)rior 
to  the  institution  of  the  action  for  dower,  and  the  purchaser 
from  the  husband  for  rent  only  from  the  time  the  action  was 
instituted.  The  recovery  alluded  to  is  the  recovery  of  her 
dower  interest,  for,  as  against  the  purchaser,  she  is  not  entitled 
to  rent  until  she  asks  that  dower  be  assigned,  and  this  must  be 
done  by  action  so  as  to  entitle  her  to  rent.  Such  an  action 
notifies  the  tenant  or  ])urchaser  in  possession  of  the  interest  of 
her  claim,  and  if  he  resists  the  recovery  he  is  liable  for  dam- 
ages in  the  way  of  rent.  It  is  not  necessary  there  should  be  a 
recovery  to  entitle  the  widow  to  rent,  but  there  must  be  an 
assertion  of  her  right  I)y  action  before  she  can  recover  it. 
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The  statute  expressly  provides:  *'If,  after  action  brought, 
the  widow  or  teuant  died  before  recovery,  the  rent  may  be  re- 
covered by  her  representative,  and  against  his  heirs,  devisee* 
and  representative."  This  recovery  is  her  dowaf)le  interest, 
and  the  plain  meaning  of  the  statute  is  that  if  she  has  instituted 
her  action  for  dower,  and  dies  before  recovery,  her  representa- 
tive may  recover  rent.  This  right  is  given  from  the  fact  that  if 
an  action  is  instituted  to  n»cover  dower,  and  the  right  of  recovery 
exists,  all  the  incidents  to  the  claim  follow  the  action.  It  i» 
not  required  by  the  statute  that  the  claim  for  rent  shall  be' 
embraced  in  the  action  for  dower.  The  widow's  right  to  rent 
arises  from  the  demand  by  an  action  for  the  recovery  of  her 
dower,  and  athough  incidental  to  dower,  the  rent  may  be  re- 
covered in  an  independent  proceeding. 

As  in  ejectment  after  recovery  an  action  for  mere  ])rofit» 
may  be  maintained  by  a  separate  suit,  and  under  our  system 
of  pleading  it  may  be  conferred  in  the  original  action  for  the 
land,  or  by  a  separate  action;  so  of  rent,  the  widow  may  claim 
it  in  her  original  petition,  or  by  an  indejiendent  action,  but. 
must  have  sued  to  recover  her  dower  before  she  is  entitled  to 
recover  rent,  and  the  fact  of  her  death  terminating  her  action 
for  dower  does  not  preclude  her  rejjresentative  from  recovering 
the  rent,  as  the  claim  for  rent  in  such  a  case  passes  by  reason 
of  the  statute  to  him.      (Burr,  McChew  tt  Co.  v.  Wood  row,  I 

Bush,  rm. ) 

The  widow  could  have  tiled  an  amended  petition  at  anytime- 
asserting  her  claim  for  rent,  or  if  she  had  prosecuted  the  action 
to  final  recovery  she  might  have  instituted  an  indepcMident 
action  in  order  to  recover  rent.  If  the  right  to  recover  rent 
was  with  the  widow  when  she  instituted  her  action  for  dower, 
this  right  has  never  been  lost,  and  passed  to  her  personal 
rppre^Mitative. 

The  cases  relied  on  by  counsel  for  the  appellee  (some  of 
them)  are  founded  on  statutes  similar  to  the  act  of  1790, 
making  the  right  of  the  widow  to  recover  damages  depend  on 
the  recovery  of  dower.  The  case  of  Hill  v.  Golden,  16  B.  M.,  — , 
gf^ems  to  have  been  considered  without  reference  to  the  Revised 
^Statutes,  as  it  is  there  adjudged  that  the  widow  is  not  entitled 
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to  recover  rents  against  a  purchaser  even  from  the  beginning 
of  her  action.  In  the  case  of  Yancy  v.  Smith,  2  Met.,  — ,  this 
court,  in  i)assing  on  the  question  under  the  Revised  Statutes, 
adjudged  that  the  widow  is  entitled  to  rents  against  the  pur- 
chaser from  her  husband  from  the  time  she  commences  her 
action,  and*  it  is  manifest  that  the  case  of  Hill  v.  Golden  was 
■determined  without  the  attention  of  the  court  having  been 
called  to  the  action  of  the  Revised  Statutes,  fixing  the  time  at 
Ti'hich  the  right  to  rent  Kegan.  The  sections  in  the  Revised 
and  General  Statutes  are  almost  identical,  the  word  suit  being 
used  in  the  Revised  Statutes  where  the  word  action  is  found  in 
the  General  Statutes.  Neither  statute  provides  the  manner  in 
,  which  the  action  for  rent  shall  be  brought,  and  it  seems  to  us 
the  principal  question  is,  was  the  widow  entitled  to  rent?  If 
80,  the  right  under  the  statute  passed  to  her  personal  repre- 
sentative. 

Her  right  to  rent  is  unquestioned,  and  she  has  not  waiv(Kl  that 
right  by  anything  appearing  in  the  record.  The  long  pend(»ncy 
of  the  action  is  attril»utable,  as  is  alleged  in  the  reply,  to  the 
•effort  on  the  part  of  the  parties  litigant  tn  compromise  the 
-claim,  and  this,  if  a  shorter  delay  than  the  period  of  limitati(«n 
could  be  regarded  as  an  abandonment  of  the  action,  is  a  suffi- 
cient cjiuse  for  not  prosecuting  it  with  proper  diligence.  Thp 
right  to  dower  in  the  widow  being  estai)lished,  and  she  having 
instituted  an  action  to  recover  it,  the  right  to  rent  can  not  be 
denied. 

Judgment  reversed  and  cause  remanded  for  further  proceed- 
ings consistent  with  this  opinion. 

J.  F.  Bullitt  and  15.  F.  Camp  for  api)ellants. 

Rodman  &  Brown  for  apjiellee. 


RUDD  v.  MATTHEWS. 
(Filed  October  18,  1881.) 

1.  Estoppel  by  admissions  or  represontations— Admissions  or  representa- 
tions made  with  the  intention,  or  reasonably  ralculated,  to  influence  the 
<3ondnct  of  another,  estop  the  person  making  them  from  denying  their  truth 
when  they  have  been  acted  upon. 

It  is  not  necessary  to  create  the  estoppel  that  the  admissions  or  representa- 
tions were  made  with  a  fraudulent  intent. 
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3.  Having  admitted  that  his  sic^nature  was  genuine,  and  tliat  he  was 
bound  thereby  as  surety,  the  party  making  such  admissions  in  this  case 
"Will  not  be  permitted  to  deny  his  liability,  although  the  jury  ft)und  that  he 
neither  signed  the  note  nor  autliorized  any  one  to  sign  it  for  him. 

Appeal  from  Union  Court  of  Common  Pleas. 

Opinion  of  the  court  hy  Judge  Pryor. 

This  appeal  is  from  a  judgment  rendered  in  thel.'ninn  Court 
of  Common  Pleas,  in  an  action  hy  the  ap])elle.e  against  thn  ap- 
pellant and  others  on  a  note  for  $?)!?0.  The  note  is  payal)le  to 
the  appellee,  and  was  executed  hy  A.  G.  Robinson  as  |)rincipnl, 
and  purports  to  have  been  executed  by  the  appellee,  Rudd,  and 
his  co-obligors  as  the  sureties.  Robinson,  the  principal,  died 
in  February',  1S79. 

The  note  was  dated  on  the  28th  of  May,  1878,  and  made 
payable  in  twelve  months  thereafter,  and  this  actron  was  in- 
stituted upon  it  in  about  twelve  months  after  its  maturity. 
The  defense  relied  on  by  the  sureties  was  the  iilea  of  mm  est 
factum,  and  the  a])])ellee,  to  avoid  that  defense,  pleaded  an  es- 
toppel as  to  the  defendant,  Rudd,  in  substance  as  follows:  He 
alleged  that  after  the  execution  of  the  note,  and  while  Robin- 
son, the  ])rincipal,  was  living,  and  with  ample  property  subject 
to  execution  to  have  satisfied  the  debt,  the  defendant,  Rudd, 
told  the  plaintiff  he  had  signed  the  note  and  would  remain 
l)onnd  until  it  was  discharged;  that,  relying  on  these  admis- 
sions and  the  promise  of  the  defendant,  he  failed  to  take  any 
legal  proceedings  in  order  to  make  his  debt  out  of  the  prin- 
cipal; that  other  creditors  in  the  meantime  coll(»cted,  by  -legal 
proceedings,  about  that  time  and  shortly  after,  several  thous- 
and dollars  on  their  claims  out  of  the  property  of  his  principal, 
and  that  his  debt  could,  or  would,  have  been  made  nr  secured 
hut  for  the  representations  and  statements  made  by  the  ani)el- 
lant  that  his  signature  to  the  note  was  genuine. 

There  is  no  direct  averment  that  in  the  admission  it  was  the 
purpose  or  intention  of  the  apjiellant  to  mislead  the  appellee, 
or  that  the  latter  should  act  on  the  statement  made,  still  the 
iippellant  in  his  rejoinder  avers  that  the  statement  was  not 
made  with  the  intention  or  purpose  of  inducing  the  plaintiff 
to  forbear  to  sue  or  to  treat  the  note  as  not  due;  that  he  in- 
tended no  wrong  or  fraud  on  ])laintiti. 
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To  that  rej')inder  the  appellee  says  that  the  defendant  ac- 
knowledged his  signature  to  be  genuine  and  promised  to  pay 
the  note,  anti  thereby  the  plaintiff  was  lulled  into  security, 
and  caused  him  to  forbear  to  resort  to  legal  remedies  for  the 
collection  of  his  debt,  etc. 

There  was  no  demurrer  to  any  of  these  pleadings,  and  we 
think  the  issue  was  properly  presented  when  considering  the 
entire  pleadings  filed  by  each  party. 

The  testimony  conduces  to  show  that  Robinson  had  been 
iisi^ig  the  names  of  his  friends  on  his  paper  without  any  au- 
thority, and  that  the  appellant  called  on  the  appellee  to  know 
what  had  become  of  a  $1,000  note  he  held  on  Robinson,  and 
for  which  he  was  bound  as  surety,  and  was  told  by  the  ai)pellee 
that  the  note  had  been  paid.  He  was  at  the  same  time  in- 
formed by  the  appellee  that  he  had  this  note  in  controversy 
on  Robinson  for  which  he  was  bound  as  surety,  and  appellant 
resj>onded  that  it  was  all  right,  and  it  seems,  in  a  short  time 
after  this,  at  his  instance,  the  note  was  handed  to  him  for  in- 
spection, and  he  said  it  was  his  signature,  and  proposed  to 
make  some  arrangement  to  pay  it.  His  recognition  of  his  lia- 
bility is  also  shown  to  have  l)een  admitted  l^y  him  in  various 
ways. 

It  seems  that  Robinson  had  signed  appellant's  name  as 
surety  to  certain  county  bonds  without  any  authority,  and 
when  examining  these  bonds  he  pronounced  them  forgeries, 
and  said  the  only  note  he  was  on  as  suret}'  was  a  note  to  the 
apj)ellee  for  $550  or  $5(50,  The  proof  of  the  admissions  and 
representations  made  by  the  appellant,  as  shown  by  the  testi- 
mony of  the  appellee*,  is  corroborated  by  appellant's  own  testi- 
mony. He  says  he  did  admit  he  signed  that  note,  but  that  he 
was  often  in  such  a  condition,  when  under  the  influence  of 
liquor,  as  to  prevent  him  from  comprehending  the  nature  of 
business  transactions,  and  when  he  made  the  admission  he  had 
reference  to  some  other  note  for  a  smaller  amount  for  which 
he  was  liable. 

The  appellant  is  an  illiterate  man,  and  can  only  write  h\» 
name.  His  clerk  in  a  drug  store  owned  by  appellant  testifies 
that  the  signature  of  appellant  is  not  genuine,  and  the  same 
statement  is  made  by  others  familiar  with  his  signature.     The 
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decided  weight  of  the  testimony  as  to  the  signature  is  that  it 
is  not  genuine. 

The  jury  made  various  special  findings  in  response  to  inter- 
rogatories propounded  by  the  court  at  the  instance  of  counsel, 
and  also  returned  into  court  a  general  verdict  for  the  appellee. 

The  special  finding  for  the  plaintiff  (appellee)  was:  **We,  of 
the  jury,  find  that  the  defendant,  in  interviews  with  the  plain- 
tiff hefore  the  maturit}'  of  the  note  sued  on,  was  informed  by 
plaintiff  of  the  amount  of  the  note,  and  about  the  time  of  its 
date,  and  that  his  (defendant's)  name  was  to  said  note  as  the 
surety  of  Robinson,  and  that  the  defendant  admitted  his  signa- 
ture thereto  was  genuine,  and  agreed  to  pay  it  or  see  it  paid^ 
and  the  defendant  relied  on  the  promise  and  admission  as  true, 
and  forbore  to  take  action  against  Robinson,  whereby  he  could 
h*ave  made  or  secured  said  note  had  defendant  disclaimed  his 
liability  thereon.''  The  special  findings  for  the  defendant 
were : 

1st.  That  he  did  not  sign  the  note  or  authorize  any  one  tt). 
sign  it  for  him. 

:^d.  That  defendant  made  said  admissions  and  promise  in 
ignorance  of  the  fact  that  his  name  on  tlie  paper  was  not  hij> 
genuine  signature. 

The  defendant  entered  his  motion  for  a  judgment  on  the 
special  findings,  and  the  motion  was  awarded. 

The  only  question   presented   in   this  record   necessary  to  be- 
considered  arises  in  the  special  finding,  to  the  eflect  that  when 
the  admissions  were  made  the  appellant  was  mistaken   as  t«> 
the  genuineness  of  the  signature  and  his  liability  for  the  debt. 
It  is  insisted  by  counsel  for  the  appellant  that  the  rule  is: 

"1st.  The  person  sought  to  be  estopped  has  made  an  admis- 
sion or  done  an  act  with  the  intention  of  influencing  the  con- 
duct of  another,  or  that  he  had  reason  to  believe  would  influence 
his  conduct  in  connection  with  the  title  he  proj)oses  to  set  U]). 

"?d.  That  the  other  party  has  acted  upon,  or  been  influenced 
i)y,  such  act  or  declaration  that  the  party  will  be  ])rejudiced 
by  allowing  the  truth  of  the  admission  to  be  disproved." 

These  rules  are  recognized  in  the  elementary  books,  and  we- 
se:^  no  reason  for  denying  their  application  in  a  case  like  this.. 
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That  the  appellant,  when  he  made  the  admissions  as  to  his 
signature,  had  reason  to  believe  that  it  would  influence  the 
conduct  of  the  appellant  is  evident,  and  that  he  made  the  ad- 
mission for  the  purpose  and  with  the  intention  of  quieting  his 
apprehensions  as  to  th-e  security  for  his  debt  is  equally. cer- 
tain, and  being  satisfied  with  his  security,  as  the  jury  find 
and  as  the  evidence  conduces  strongly  to  show,  made  no  effort 
to  collect  his  debt  of  Robinson,  whilst  other  creditors  were 
proceeding  to  realize  by  legal  process  the  payment  in  full  of 
their  demands. 

In  this  case  the  note  was  signed  when  delivered  by  the  prin- 
cipal obligor  to  the  appellee,  and,  relying  on  the  integrity  of 
the  former,  he  accepted  the  note  and  loaned  his  money.  When 
the  liability  of  the  surety  was  questioned,  his  only  mode  of 
as(;ertaining  the  fact  upon  which  he  could  rely  was  to  see  the 
surety,  and  when  informed  by  him  that  his  signature  was 
genuine  he  had  the  right  to  look  to  him  for  payment,  and 
when  uniting  as  to  the  truth  of  the  admissions  and  promises 
made  he  has  indulged  the  principal,  or  failed  to  take  coercive 
measures  to  collect  his  debt  when  it  could  have  l)een  made, 
the  surety  should  be  denied  the  right  to  disprove  the  truth  of 
his  own  statements  so  as  to  avoid  liability.  The  representa- 
tion was  made  that  it  might  be  acted  upon,  and  to  assure  the 
plaintiff  at  least  that  his  note  was  genuine. 

It  is  certain  from  the  proof  in  the  cause  and  the  finding  of 
the  jury  tiiat  the  api)ellee  acted  on  the  rej)resentations  and  ad- 
missions made  by  the  appellant,  and  that  this  action,  influ- 
enced by  the  conduct  of  the  appellant,  caused  him  to  lose  hiss 
debt.  In  the  case  of  Casco  Bank  v.  Keen,  58  Me.,  — ,  it  was  ad- 
judged that  one  who  adopts  a  signature  knowing  it  to  be  forged, 
is  estopped  from  denying  its  genuineness.  In  the  case  of 
Heffern  v.  Darnim,  63  Illinois,  — ,  the  proof  showed  that  the 
surety  by  his  admissions  and  declarations,  *'the  note  was  all 
right,  and  if  the  plaintiff  would  hold  still  he  would  pay  him," 
authorized  the  conclusion  that  the  surety  designedly  induced 
the  plaintiff  to  omit  to  take  measures  to  collect  the  same  from 
the  other  maker  when  he  was  solvent. 

In  the  case  of  Forsythe  v.  Banta,  5  Bush,  — ,  this  court  went 
/SO  far  as  to  say  that  a  mere  ratification  of  an  unauthorized  sign- 
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inft  of  a  party's  name  to  a  note  as  joint  obligor  works  an  es- 
toppel. WhiJe  the  mere  ratification  of  a  void  contract  may  be 
regarded  as  without  any  consideration,  and  the  soniidness  of 
the  rule  laid  down  in  Forsythe  v.  Bantu  properly  questioned, 
still  in  the  case  before  us  there  is  not  only  a  ratification  but 
an  express  admission  that  the  signature  to  the  note  was  that 
of  the  surety.  Under  our  present  statute  the  authority  to  sign 
the  name  of  one  to  a  note  as  surety  must  be  in  writing,  and  in 
Moxley  V.  Ragan  this  court  held  that  proof  of.  a  promise  to 
pay  b}' the  surety,  when  the  note  was  signed  without  authority, 
would  lead  to  the  same  evil  that  the  statute  was  intended  to 
remedy,  and,  therefore,  held  the  testimony  incompetent,  and 
the  promise  not  obligatory.  In  that  case,  if  the  party  had  ad- 
mitted his  signature  was  his  own,  the  question  would  have 
been  entirely  different. 

It  is  argued  here  that  the  proof  of  the  many  recognitions  by 
appellant  of  his  liability  and  the  genuineness  of  his  signature 
indicates  a  persistent  effort  to  entrap  appellant,  so  as  to  fix 
upon  him  a  liability  as  surety.  This  might  be  but  for  the- 
special  finding  and  the  testimony  of  the  appellant  himself. 
He  says:  **He  recollects  to  have  had  the  note  in  his  hands  and 
looked  at  it,  and  jierhaps  had  other  conversations  when  the* 
note  was  not  exhibited,  and  in  some  of  the  conversations  might, 
have  told  plaintiflf  his  name  was  on  the  note  and  the  signature 
was  his — that  he  had  signed  it  or  put  it  there — and  the  note 
was  as  good  as  the  bank." 

He  further  says  he  thinks  the  note  was  for  $250.  It  was 
proven  by  the  appellant  on  the  trial  and  a  number  of  witnesses, 
that  it  was  not  his  signature,  and  why  he  did  not  know  that 
fact  when  the  note  was  presented  to  him,  and  when  he  was  in- 
vestigating the  forgeries  committed  by  Robinson,  is  left  unex- 
plained, unless  he  was  too  much  intoxicated  at  each  conversation 
to  know  the  effect  of  his  conduct  and  admissions.  It  is  argued, 
however,  that  the  jury  by  their  special  finding  have  determined 
that  when  be  admitted  the  signing  of  the  note  he  did  so  under- 
a  mistake  as  to  his  own  signature,  and  if  acting  in  good  faith^ 
as  the  special  finding  establishes,  he  is  not  liable. 
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Ordinarily  there  must  be  a  purpose  or  intention  to  deceive 
or  mislead  so  as  to  work  an  esioppel.  "It  is  not  necessary,  in 
-order  to  create  an  equitable  estoppel,  that  the  party  should  de- 
sign to  mislead — it  is  sufficient  if  the  act  was  calculated  to 
mislead,  and  actually  has  misled,  a  person  acting  upon  it  in 
^ood  faith,  and  who  exercised  reasonable  care  and  diligence 
under  all  the  circumstances,  and  effectually  estops  the  party 
from  averring  a  state  of  facts  different  from  what  the  party 
noted  upon."  (Herman  on  Estoppel,  page  418.)  *'It  seems 
to  be  evident  that  a  party's  ignorance  of  the  truth  of  the  repre- 
sentation made  will  not  remove  the  estoppel  if  he  was  found 
to  know  the  fact,  or  if  his  ignorance  is  the  result  of  his  gross 
negligence."     (Bigelow  on  Estoppel,  470.) 

Now  the  appellant  is  presumed  to  know  his  own  signature, 
and  the  holder  of  that  note,  when  put  upon  inquiry  as  to  its 
validity,  and  in  the  exercise  of  the  utmost  diligence,  has  gone 
to  the  party,  and  the  only  party,  whom  he  had  the  right  to 
suppose  that  could  si)eak  the  truth  as  to  the  existence  of  the 
fact  he  was  endeavoring  to  ascertain:  he  saw  the  appellant  and 
was  informed  by  him  that  the  signature  was  genuine,  but,  as 
the  jury  have  found,  induced  him  to  forbear  to  sue  and  to  rest 
<^uietly  as  to  the  appellant's  liability.  Now,  after  such  acts 
nnd  admission,  is  not  the  appeUant  in  good  common  law  and 
morals  estopped  to  plead  non  est  factum  to  the  ])aj)er?  We 
think  he  is.  Parke,  B.,  says,  in  discussing  this  question,  '*ai]d 
if,  whatever  a  man's  real  intention  may  be,  he  so  conducts 
himself  that  a  reasonable  man  would  take  the  representation 
to  i)e  true,  and  believe  that  it  was  meant  he  should  act  upon 
it,  and  did  act  upon  it  as  here,  the  party  making  the  repre- 
sentation should  be  eciually  precluded  contesting  its  truth.'* 
(Higelow  on  Estoppel,  note  1,  page  4S7. ) 

The  party  must  mean  his  representation  to  be  actetl  upon, 
nnd  when  it  is  acted  upon,  as  in  this  case,  and  works  an  in- 
jury, the  party  making  the  admission  is  estopjied  to  deny  th«» 
truth  of  his  own  statement.  The  facts  of  this  case  show  that 
a|)pellee  was  intiuenced  to  rely  on  the  ability  of  the  ajipellant 
t(»  pay,  and  that  his  forbearance  to  sue  the  principal  was  caused 
by  the  admissions  made;   that  appellant  i)urpo«ely  caused  the 
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appellee  to  look  to  him  for  payment,  upon  promises  made  to 
pay  the  debt,  aiKl  his  acknowledgment  time  and  again  that  his 
signature  was  genuine. 

Judgment  affirmed. 

VVm.  Lindsay  and  Spalding  &  Spalding  for  appellunt. 

D.  H.  Hughes  and  S.  B.  Vance  for  appellee. 


FITZPATRICK  v.  TODD,  &c. 

(Filed  Octuher  15,  1881.) 

Supersedeas  bond,  exermted  by  personal  representative,  binds  him  ''to  pay 
the  damaf^RH  and  costs  of  the  appeal  and  the  judfrnient  in  case  of  afflrnianee 
out  of  the  assets  which  have  or  may  come  to  his  hands  in  due  course  of  ad- 
ministration." 

But  such  a  bond  does  not  hind  the  personal  representative  or  his  sureties 
personally,  except  as  against  assets  which  are  in  or  may  come  to  his  hands. 

Appeal  from  Floyd  Circuit  Court. 

Opinion  of  the  court  l»y  Judge  Hargis. 

The  appellant,  VV.  H.  Fitzpntrick,  as  executtir  of  Burwell 
Vaughan,  Jr.,  decensed,  appealed  from  a  judgment  against 
himself  in  his  fiduciary  capacity  to  the  Court  of  Appeals,  and 
executed  a  supersedeas  hoiul  with  his  co-appellant  as  surety. 

The  style  of  the  case  at  the  head  of  the  bond  describes  the 
principal  as  '^executor  of  the  estate  of  Burwell  Vaughan,  Jr., 
deceased,  appellant." 

He  is  mentioned  in  the  })ody  of  the  hond  as  "appellant" 
and  **\Vm.  H.  Fitzpatrick,  appellant,"  and  the  covenants  are 
that  the  '^appellant"  will  pay  all  costs,  <lamagf^s,  etc.,  and 
satisfy  and  perform  the  judgment  in  case  of  affirmance. 

He  signed  the  bond  with  these  words:  '^Ex'orof  B.  Vaughan, 
dec'd,"  attached  to  his  name. 

The  original  judgment  frt)m  which  he  prosecuted  the  ap})eal, 
in  the  first  jilace  directed  the  amount  of  it  to  ho  levied  of 
assets,  and  the  executions  tiiereon  and  for  the  10  per  cent, 
damages  awarded  on  the  affirmance  which  was  had  were  issued 
against  him  as  executor  to  be  levied  of  assets. 

The  aj)pellees  })rought  tiieir  suit  upon  the  supersedeas  bond 
named  against  the  appellants,  alleging  nonpayment  of  the 
judgment  and  damages,  but  failing  to  aver  that  the  executor 
had  in  iiis  hands  assets  of  his  intestate's  estate  in  any^nounti 
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at  the  time  the  sifpersedeas  bond  was  executed,  or  that  any 
assets  had  since  come  to  his  hands,  and  that  he  had  wasted 
them,  or  that  he  had  neglected  to  perform  his  duty  in  appro- 
priating the  assets  of  the  estate  to  the  payment, of  debts,  or  in 
collecting  assets  for  that  purpose,  or  that  any  assets  existed. 
In  short,  no  breach  is  assigned  except  nonpayment. 

The  appellants  moved  to  dismiss  the  suit  for  want  of  an  affi- 
davit and  demand  of  the  executor,  and  the  court  properly  over- 
ruled the  motion. 

No  answer  being  filed  on  the  call  of  the  cause  the  petition 
was  taken  for  confessed,  but  during  the  same  term  an  affidavit 
excusing  the  failure  to  answer,  accompanied  by  an  answer, 
were  offered  to  he  tiled.  The  court  rejected  them,  and  rendered 
judgment  against  appellants  individually. 

They  have  appealed. 

In  the  case  of  Mahan,  &c.  v.  Tydings,  &c.,  10  B.  M.,  7—,  this 
court  held  that  an  injunction  bond  ** should  be  adapted  to  the 
nature  of  the  case  and  bind  the  executor  and  his  surety,  in 
case  the  injunction  should  be  found  wrongful  and  be  dis- 
solved, etc.,  to  pay  "the  judgment,  etc.,  out  of  assets  in  the 
due  course  of  administration,  to  the  extent  that  the  same 
might  be  properly  applied  thereto.  *  *  *  Such  a  bond 
l)inding  the  executor  and  his  surety  personally,  so  far  as 
the  debt  enjoined  is  concerned,  for  the  due  administration  of 
the  assets  from  the  date  of  the  bond,  and  securing  the  creditor 
from  loss  by  subsequent  maladministration  to  his  prejudice  is 
all  the  security  can  justly  demand  from  the  law,  which  author- 
izes the  suspension  of  his  remedy,  and  is  all  *  *  *  that 
the  statute  *     *     *     intended  to  require  or  authorize." 

The  doctrine  of  that  case  was  recognized  in  Nelson  v.  Tyler 
11  B.  M.,  141,  in  which  it  was  held  that  although  the  oblif;a- 
tion  to  pay  the  penalty  of  an  appeal  bond  was  personal  on  the 
obligors,  who  were  an  administrator  and  his  surety,  they  were 
not  individually  bound  beyond  the  assets  in  the  hands  of  the 
administrator,  except  for  costs,  which  the  act  of  1812  author- 
ized, but  now,  by  section  17,  chapter  26,  General  Statutes,  the 
personal  representative  in  any  action  is  exempted  from  judg* 
raent  for  costs  except  against  the  assets  which  have,  or  may, 
come  to  his  hands. 
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The  bond  sued  on,  in  reciting  the  'appellant's  obligation,- 
literally  follows  the  language  of  section  748,  Civil  Code,  specify- 
ing the  terms  of  a  supersedeas  bond,  but  does  it  follow  that/ 
this  obligation  is  to  be  discharged  by  personal  representatives 
individually?  If  so,  no  personal  representative  could  rid  him- 
self of  an  erroneous  judgment,  to  be  alone  levied  of  assets, 
without  the  risk  of  personal  responsibility  as  the  penalty  of 
failure  to  succeed  upon  an  appeal. 

No  such  obstruction  or  danger  should  attend  the  honest 
effort  of  a  personal  representative  to  relieve  the  estate  from  a 
judgment  that  a  reasonable  man,  acting  under  such  advice  as 
personal  representatives  are  entitled  to,  would  consider  errone- 
ous and  unjust  to  the  estate  which  he  represents.  And  the 
obligation  of  a  supersedeas  bond,  when  executed  by  a  personal 
representative,  must  be  treated  as  binding  him  to  pay  the 
damages  and  costs  of  the  appeal  and  the  judgment,  in  case  of 
affirmance,  out  of  the  assets  which  have,  or  may,  come  to  his 
bands  in  due  course  of  administration. 

This  construction  of  the  bond  is  reasonable,  because  it  does 
not  deprive  or  suspend  the  rights  of  the  appellees  upon  the 
original  judgment  to  any  greater  extent  than  the  bond  fully 
secures,  nor  against  any  property  which  the  bond  thus  con- 
strues does  not  preserve  to  them. 

Wherefore,  the  judgment  is  reversed  and  cause  remanded 
for  further  proceedings  not  inconsistent  with  the  principles  of 
this  opinion. 

A.  Duvall  for  appellant. 

Hampton  &  Uagar  for  appellees. 


SANDERS,  &c.  V.  MILLER,  Ac. 
(Filed  October  15,  1881.) 

Antenuptial  ooDtraot  in  writing,  and  settlmi^nt  upon  the  wife  in  pursu- 
ance thereof,  is  sustained  in  this  case  against  the  claims  of  creditors.  T^eld 
— '*If  a  husband  voluntarily  enters  into  a  contract  to  make,  or  d**'  ran^e,  a 
s-^ttlement  apoo  his  wife  in  discbarge  of  an  obligation  arising  out  ot  the  rr>- 
ceptioD  of  her  property,  under  an  agreement  made  before  its  receipt  or  re- 
daction to  possession,  such  as  the  chancellor  would  on  her  application 
make  on  her,  neither  the  contract  nor  the  settlement  would  be  regarded  a^ 
fraudulent  against  creditors." 

November,  1881—3 
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Appeal  from  Shelby  Circuit  Court. 
Opinion  of  the  court  by  Judge  Hargis. 

This  case  involves  the  validity  of  a  settlement  made  in  pur- 
suance of  a  written  antenuptial  contract  execute^!  by  the  ap- 
pellants on  the  8th  of  February,  1878,  in  this  language: 

**  An  article  of  agreement  entered  into  between  J.  B.  Sanders, 
of  the  first  part,  and  OYra  A.  Davis,  of  the  second  part.  The 
said  James  B.  Sanders  agrees  to  give  Orra  A.  Davis  (provided 
she  marries  him)  as  good  a  house,  to  have  and  to  hold  forever, 
as  her  sister  Helen  M.  Stout  had,  or  a  sum  of  money  equivalent 
to  the  same,  $5,000." 

Not  long  after  this  writing  was  made  they  intermarried. 

At  that  time  he  owned  a  farm  and  one  horse  and  buggy,  and 
'was  indebted  in  the  sum  of  about  $750  as  principal,  and  near 
$6,000  as  surety,  and  she  owned  forty-two  acres  of  land  worth 
$1,000,  a  horse,  and  had  $600  loaned  out." 

He  sold  his  land  on  the  15th  of  July,  1878,  for  the  sum  of 
$8,556.55,  but  before  doing  so  he  obtained  his  wife's  relin- 
quishment of  her  contingent  right  of  dower  by  executing  and 
delivering  to  her  a  paper  reciting  the  substance  and  purpose 
of  the  antenuptial  contract,  and  agreeing  to  pay  to  her  $5,000 
as  soon  as  he  should  collect  **the  money"  for  which  he  sold 
his  farm. 

This  paper  would  be  of  little  weight  in  the  absence  of  the 
antenuptial  contract  because  of  the  ease  and  security  with 
which  it  might  have  been  fabricated;  but  in  view  of  all  the 
facts  of  this  case  it  is  freed  from  suspicion  and  based  upon  a 
valuable  consideration. 

She  was  not  bound  or  compelled  to  relinquish  her  dower 
right,  and  would  doubtless  have  refused  to  do  so  had  her  hus- 
band declined  to  give  her  a  written  assurance  of  his  good  faith 
and  purpose  to  execute  the  marriage  settlement  which  he  had 
agreed  to  make  upon  her  as  a  part  of  the  marriage  contract, 
but  had  not  done  so. 

Her  relinquishment  was  a  valuable  consideration  (Hall  v. 
Plumnier,  6  Ind.,  121),  and  that  fact  should  be  given  its  full 
weight  in  view  of  the  antenuptial  agreement. 
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While  contracts  made  between  husband  and  wife  as  a  ^^n- 
«ral  rule  are  void,  still  if  a  husband  voluntarily  enter  into  a 
contract  to  make,  or  does  make,  a  settlement  upon  his  wife  in 
discharge  of  an  obligation  arising  out  of  the  reception  of  her 
property,  under  an  agreement  made  before  its  receipt  or  reduc- 
tion to  possession,  such  as  the  chancellor  would,  on  her  appli- 
cation, make  upon  her,  neither  the  contract  nor  the  settlement 
would  be  regarded  as  fraudulent  against  creditors.  And  with 
much  greater  reason  it  can  be  said  that  such  a  contract  is  pos- 
sessed of  vital  force  when  preceded  by  a  bona  fide  antenuptial 
contract,  and  supported  by  a  valuable  consideration  (relin- 
quishment of  dower),  moving  from  her  to  him  at  the  instant 
of  its  execution.  (Latimer  v.  Glenn,  2  Bush,  — ;  Campbell  v. 
Campbell's  Trustee,  MSS.  Op.,  1881;  Miller  v.  Edwards,  7 
Bush,  897;   Lyne,  Ac.  v.  Bank  of  Kentucky,  5  J.   J.  M.,  550.) 

But  passing  from  the  meritorious  character  of  the  second 
writing  and  adverting  to  the  antenuptial  contract,  we  find 
rupon  both  law  and  fact  ample  authority  in  its  support. 

The  case  of  Magniac,  &c.  v.  Thompson,  7  Peters,  898,  cited 
by  appellants'  counsel,  contains  the  doctrine  of  the  text-books 
and  decided  cases  in  this  country  and  England  upon  the  issue 
involveed  in  this  case.  We  cite  the  following  extracts  from 
it  with  hearty  approval  as  stating  with  perspicuity  the  rule 
and  its  reasons: 

**Nothing  can  be  clearer,  both  upon  principle  and  authority, 
than  the  doctrine  that  to  make  an  antenuptial  settlement  void 
as  a  fraud  upon  creditors  it  is  necessary  that  both  parties 
should  concur  in,  or  have  cognizance  of,  the  intended  fraud. 

"If  the  settler  alone  intended  a  fraud,  and  the  other  party 
have  no  notice  of  it,  but  is  innocent  of  it,  she  is  not  and  can 
not  be  affected  by  it. 

"Marriage,  in  contemplation  of  law,  is  not  only  a  valuable 
consideration  to  support  such  a  settlement,  but  is  a  considera- 
tion of  the  highest  value;  and  from  motives  of  the  soundest 
policy  is  upheld  with  a  steady  resolution.  The  husband  and 
-wife,  parties  to  such  a  contract,  are,  therefore,  deemed  in  the 
iiif^hest  sense  purchasers  for  a  valuable  consideration." 
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As   that  case  grew  out  of  a   marriage  settlement  actualJy 
made  before  marriage,  and  in  the  case  before  us  the  settlement 
was  not  consummated  until  after  marriage,  it  is  not  in  that 
particular  a  complete   authority    here.     But   in    the   case    of 
Browning's  Adm'rsv.  Coppage,  8  Bibb,  — ,  this  court  held  that, 
a  contract  between  husband  and  wife  made  before  marriage,  Init- 
not  to  be  operative  until  after  coverture  ceased,  was  not  extin- 
guished by  the  intermarriage  under  the  rule  that  in  general 
the  contracts  made  between    husband   and  wife,  when   single^ 
became  void   by  their  marriage.     And    this  exception   to    the- 
general  rule  is  based  upon  the  valuable  consideration  furnished 
by  her  to  uphold  the  contract;  and  in  that  case  the  considera- 
tion was  her  agreement  that  he  should  enjoy  all  of  her  estate 
during  his  life,  although  she  might  die  without  issue.     (2  Bibb, 
408.) 

And  in  a  more  recent  case  (Kinnard,  &c.  v.  Daniel,  *fec.,  15- 
B.  M.,  500),  valuable  and  meritorious  considerations  moving 
from  the  wife  were  given  their  full  force  in  support  of  settle- 
ments made  after  marriage  in  pursuance  of  an  antenuptial 
agreement. 

Roper  on  Property,  volume  1,  page  303,  cited  in  the  case 
above,  says  that  '^settlements  made  after,  but  in  pursuance  of 
written  articles  entered  into  or  letters  written  before  the  mar- 
riage," are  ''unimpeachable  by  any  persons,  whether  they  be 
creditors  or  subsequent  purchasers,  for  the  contract  of  mar- 
riage is  a  valuable  consideration,  and  establishes  the  settle- 
ment against  every  one." 

Having  mentioned  the  law  upon  antenuptial  contracts  to 
make  settlements  executed  both  before  and  after  the  marriage 
for  the  purpose  of  giving  each  of  the  writings  executed  by  San- 
ders to  his  wife  its  due  force,  and  to  point  with  cprtainty  to 
the  issue  of  fact  in  this  case,  we  find  that  an  action  was  brought 
by  each  of  the  appellees,  after  procuring  a  roturn  of  no  proi>« 
erty  upon  executions  which  emanated  from  ji.-^ments  at  law 
rendered  in  their  behalf,  against  the  appellant  husband  for- 
debts  that  he  had  created  as  surety,  in  whicii  tiiey  substan- 
tially allege  that  he  had  fraudulently  caused  a  deed  lo  be  made 
to  his  wife  to  a  tract  of  land  he  had  purchased  subsequent  to 
the  sale  of  the  land  owned  by  him  at  the  time  of  the  marriage^ 
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for  the  purpose  of  cheating  and   delaying  his  creditors,   and   • 
that  she  participated  in  his  fraudulent  intent. 

The  answer  of  the  appellants  denies  the  material  allegations 
•of  fraud,  and  they  rely  on  a  settlement  upon  the  wife  made  in 
execution  of  the  antenuptial  contract. 

Was  the  settlement  fraudulent  in  fact? 

It  appears  that  out  of  the  sum  for  which  he  sold  his  land  he 
paid  to  her  in  part  performance  of  the  marriage  contract  $3,- 
^^55,  and  disposed  of  the  residue  of  the  $8,250.55  by  paying 
^5,000  of  it  to  his  creditors,  and  retaining  or  consuming  the 
balance  in  support  of  himself  and  wife. 

On  the  Slst  of  December,  1878,  he,  as  her  agent,  bought  the 
land  sought  to  be  subjected  by  appellees  to  their  debts,  and 
had  it  deeded  to  her. 

The  ])rice  agreed  to  be  paid  for  the  land  was  $4,459.90,  all  of 
which  she  paid  with  the  money  obtained  from  him,  and  a  por- 
tion of  her  property  that  she  owned  when  they  married. 

Her  deed  was  duly  acknowledged  and  recorded,  and  before 
iippellees  instituted  this  action  to  set  aside  the  conveyance 
•she  had  expended  the  remainder  of  her  property  and  money, 
and  a  part  of  $1,500  she  had  borrowed,  in  erecting  houses  and 
ether  improvements  upon  what  she  had  the  right  to  suppose 
•was  her  own  land. 

At  the  time,  the  marriage  agreement  and  deed  to  her  were 
-executed  the  evidence  tends  strongly  to  prove  that  she  knew 
nothing  of  the  amount  or  character  of  his  indebtedness,  except* 
the  information  given  to  her  by  him  to  the  effect  that  he  owed 
a  small  amount  for  his  sons  and  sons-in-law,  which  he  did  not 
expect  to  have  to  pay,  and  about  $750  for  debts  created  by 
himself. 

The  evidence,  if  to  be  believed,  and  it  is  not  impeached  or 
attempted  to  be  discredited  in  any  way  except  by  their  condi- 
tion and  the  character  of  the  transaction,  and  we  see  nothing 
in  the  first  to  justify  such  a  violent  inference,  and  the  last  is 
upheld  by  sound  policy  and  a  highly  meritorious  and  very  val- 
uable consideration,  shows  that  she  stands  as  fair  as  any  other 
purchaser  for  value.  And  it  never  has  been  held  that  the  mere 
fact  that  an  assignment,  sale  of  property,  or  payment  of. money 
in  discharge  of  an  obligation  to  a  bona  fide  purchaser  or  cred 
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itor  operates  as  a  preference  of  one  creditor  over  another,  is 
sufficient  at  common  law  to  invalidate  it,  unless  it  be  for  a 
consideration  so  inadequate  as  to  prove  the  perpetration  of  an 
actual  fraud  upon  creditors,  which  is  x)articipated  in  by  both 
or  all  the  parties  to  the  transaction. 

It  is  true  if  one  were  guilty  of  fraud,  in  so  far  as  it  could  be 
reached  without  injury  to  another  who  was  innocent,  it  would 
be  the  duty  of  the  court  to  render  relief,  but  as  we  have  seen, 
in  a  case  like  this,  the  wife  must  also  participate  in  or  have 
knowledge  of  its  perpetration. 

She  maintains  her  innocence  by  her  sworn  evidence,  and 
having  invested  nearly  all  she  possessed  in  the  land  for  which 
she  relinquished  her  dower  in  a  much  more  valuable  tract,  and 
performed  with  fidelity  the  antenuptial  contract,  we  are  un- 
willing to  disturb  her  in  the  enjoyment  of  a  home  prepared  by 
her  industry,  and  lawfully  anticipated  by  her  marriage  agree- 
ment. 

Wherefore,  the  judgment  is  reversed  and  cause  remanded  for- 
judgment  in  conformity  to  this  opinion. 

L.  A.  Weakley  and  Wm.  Lindsay  for  appellants. 

Caldwell  &  Harwood  for  appellees. 


GRAVES  V.   McGUIRE,  HELM  &  CO. 

(Filed  October  20,  1881.) 

1.  The  promise  of  a  bankrupt,  after  fllioff  his  petition  but  before  obtAining 
a  diRcharge  in  bankruptcy,  to  pay  a  note,  being  without  consideration,  can 
not  be  made  the  foundation  of  an  ac'ion. 

2.  A  new  promise  to  pay  a  debt  already  existing  can  not  be  made  the 
foundation  of  an  action. 

Appeal  from  Jetferson  Common  Pleas  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

There  is  no  distinction  in  the  case  before  us  and  that  of  Og- 
den  V.  Redd,  18  Bush,  — .  The  appellant  in  this  case,  after 
filing  his  petition  and  before  he  obtained  his  discharge  iiK 
bankruptcy,  promised  to  pay  the  debt  due  the  appellees. 
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After  his  discharge  the  appellant,  by  reason  of  certain  trans- 
actions between  himself  and  the  appellees,  asserted  a  claim  for 
a  balance  due  him  on  settlement. 

Appellees  admit  the  balance,  but  say  they  have  applied  it  to 
the  debt  the  appellant  owed  them  prior  to  his  discharge  in 
bankruptcy,  alleging  that  the  appellant,  after  filing  his  peti- 
tion, promised  to  pay  the  debt;  that  tliis  promise  was  accepted 
by  them  in  lieu  of  the  original  understanding,  and  relying  upoa 
it  they  did  not  file  their  claim  before  the  assignee  in  bank- 
ruptcy. They  pleaded  the  same  as  a  set-off,  and  obtained 
judgment  for  over  $464.  An  issue  was  properly  found,  and 
the  jury  returned  into  court  special  findings  to  the  effect: 

1st.  That  plaintiff  did  promise  in  March,  1878,  to  pay  the 
defendants  the  balance  he  owed  them. 

2d.  That  the  defendants  accepted  said  promise. 

8d.  That  plaintiff  had  notice  or  knowledge  of  such  accept- 
ance. 

On  these  findings  the  judgment  was  rendered  for  the  defend- 
ants.    The  inquiry  at  once  arises,  in  what  manner  did  these 
appellees  adopt  the  promise  made,  and   how  did  the  appellant 
j  have  notice  of  their  acceptance? 

j  The  testimony  of  one  of  the  appellees  is  that  he  accepted 

that  proposition  or  promise  in  his  own  mind,  but  at  no  time- 
communicated  that  fact  to  the  appellant,  and  the  only  evidence 
the  jury  had  as  to  the  knowledge  of  the  a|)pellant  in  regard  to 
this  acceptance  of  the  new  promise  was  the  promise  itself, 
and  if  such  knowledge  had  even  been  established,  we  are  of  the- 
opinion  that  it  did  not  create  a  new  obligation. 

It  is  nothing   more  than   a  promise   to  pay  a  debt  already 
I  owing  and  collectible  by  law,  and  a  renewal  addressed  to  the 

j  creditor,  without  any  additional  conditions,  that  the  debt  will 

j  be  paid.     The  original  conditions  remained  in  full  force   and 

I  had  never  been  discharged,  and  as  long  as  the  creditors  can 

maintain  an  action  on  the  original  promise  a  new  promise, 
without  some  additional  condition,  will  not  affect  an  action. 

That  is  the  rule  laid  down  in  Ogden  v.  Redd,, as  well  as  by 
all  the  elementary  authorities. 

Suppose  the  appellees  had  sued  the  appellant  on  the  original 
undertaking,  and  the  latter,  instead  of  relying  on  his  discharge 
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in  bankruptcy,  had  pleaded,  by  way  of  accord  and  satisfaction, 
that  he  had  subsequently  to  the  original  promise,  say  on  the 
—  day  of  March,  1878,  made  an  additional  promise  to  pay  the 
debt  and  it  was  accepted  by  the  defendants,  and,  therefore,  the 
last  promise,  and  not  the  original  undertaking,  created  the  lia- 
bility, can  it  be  successfully  mG:nt!\inc]  thiit  r^ch  tx  p!cii  woi^.ld 
be  good?     We  think  not^. 

There  must  be  some  distinct  agreement,  based  upon  a  consid- 
eration in  which  the  original  contract  is  merged  or  discharged, 
before  even  a  promise  can  be  made  available,  except  for  the 
purpose  of  defeating  a  plea  of  limitation.  Where  the  debt  is 
barred  by  time  or  by  the  bankrupt's  discharge,  and  is  no  longer 
collectible  by  law,  a  new  promise,  based  on  the  moral  ol)liga- 
tion  to  pay,  creates  a  liability,  but  so  long  as  the  original  con- 
tract can  be  enforced  a  mere  promise  or  acceptance  of  the 
liability  will  not  support  the  action. 

In  the  case  of  Ogden  v.  Redd  it  is  stated  *'it  is  not  alleged 
or  claimed  that  the  promise  on  the  latter  was  accepted  in  sat- 
isfaction of  the  note,  and  consequently  it  does  not  discharge 
the  appellee  from  the  obligation  created  by  it,"  This  counsel 
seem  to  have  relied  on  in  the  court  below,  but  when  following 
the  opinion,  and  in  the  next  sentence,  it  is  said  **that  the  new 
promise,  without  an  additional  consideration,  will  not  support 
an  action,  otherwise  the  debtor  would  be  exposed  to  two 
actions." 

In  the  case  of  Trueman  v.  Fenton  the  question  was  whether 
a  bankrupt  may  not,  in  consideration  of  a  debt  due  before 
bankruptcy,  and  after  a  commission  in  bankruptcy  sued  out, 
and  for  which  the  creditor  agrees  to  accept  no  dividend  or  ben- 
efit under  the  commission,  make  new  promise  in  whole  or  part 
satisfaction  for  the  debt  by  a  new  undertaking.  In  that  case 
the  creditor  gave  up  the  execution  he  had  for  his  debt,  and 
accepted  the  note  of  the  bankrupt  for  a  little  more  than  half 
the  amount  due  in  full  satisfaction  of  his  whole  demand.  The 
creditor  waived  his  right  to  present  his  claim  in  bankruptcy, 
and  in  part  had  delivered  to  the  debtor  the  evidences  of  his 
demand,  and  had  no  claim  to  present  except  the  debtor's  note 
for  one-half  the  amount  originally  due  him.  That  was  a  fraud 
on  the  creditor,  but  here  there  was  only  a  promise  to  pay  some- 
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thing  more,  and  such  has  never  been  held  to  create  a  new  obli- 
gation or  to  work  an  estoppel  so  as  to  prevent  the  bankrupt 
from  relying  on  his  discharge  as  a  bar  to  the  recovery. 

There  was  no  agreement  to  forbear,  and  it  will  not  do  to  say 
that  the  mere  forbearance  to  present  the  claim  before  the  as- 
signee in  bankruptcy  gives  vitality  to  the  promise  and  creates 
an  obligation  upon  which  the  action  can  be  maintained. 

The  mere  assurance  in  the  mind  of  the  creditor  that  he  will 
accept  or  forbear  to  act  with  reference  to  his  claim  will  not 
amount  to  a  contract  with  his  debtor.  He  must  forbear  to 
present  his  claim  by  reason  of  some  contract,  made  by  both 
parties,  based  upon  a  consideration,  or  been  so  defrauded  by 
the  debtor  as  to  estop  the  latter  from  relying  on  his  defense 
in  bankruptcy.  A  mere  promise  to  pay  is  not  sufficient.  A 
mere  promise  to  pay  a  debt  already  existing  can  not  be  made 
the  foundation  of  an  action.      (Gilmore  v.  Green,  4  Bush,  — . ) 

In  Stetpen  v.  Sherman,  1  Sanford  Superior  Court,  e510,  it  is 
Baid:  ''Although  it  is  alleged  that  the  new  promise  was  made 
after  the  bankrupt's  petition,  it  does  not  aver  that  it  was  made 
after  his  discharge.  If  before  the  discharge,  it  can  not  be  set 
forth  as  an  independent  cause  of  action." 

The  letter  written  to  the  appellees  prior  to  the  discharge  in 
bankruptcy  sheds  no  light  on  the  question.  The  appellant 
wanted  the  appellees  to  make  advances  to  enable  him  to  pay 
what  he  owed  them,  and  this  they  declined  to  do. 

The  appellees  were  not  entitled  to  the  judgment. 

The  judgment  is  reversed  and  cause  remanded  for  further 
proceedings  not  inconsistent  with  this  opinion. 

S.  VV.  Bailey  for  appellant. 

W.  O.  &  J.  L.  Dodd  for  appellees. 


SANSBERY,  &c.  v.  SIMMS'  ADM'X. 
(Filed  October  18,  1881.) 

1.  Widow  is  Dot  entitled  to  both  dower  aod  liomestead  right  when  the 
value  of  the  homestead  exceeds  the  value  of  her  dower  in  her  deceased 
hosbaud's  estate. 

A  widow  does  not  forfeit  her  rifzht  to  the  homestead  of  her  deceased  hus- 
band by  remoYiug  therefrom  and  leasing  the  same  to  her  tenants. 
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3.  The  fact  that  her  husband  purchased  and  had  conveyed  to  her  a  house 
and  lot,  to  which  she  removed  from  the  homestead  after  his  death,  did  do^ 
present  any  obstacle  to  her  right  to  the  homestead. 

4.  The  law  gives  to  the  widow  the.  homestead  for  her  use  so  long  as  she 
occupies  it  by  herself,  her  tenant  or  agent,  without  reference  to  the  kind  or 
value  of  other  property  she  may  have  in  her  own  right,  or  the  source  whence 
she  derives  it. 

Property  given  to  the  widow  by  the  husband  before  his  death  should  not 
be  estimated  in  finding  the  value  of  thn  homestead. 

6.  There  is  no  express  provision  in  the  law  for  the  sale  of  the  homestead 
right  of  a  widow. 

But  when  the  adverse  claimants  consent  in  the  lower  court  to  the  sale 
thereof  they  can  not  be  heard  in  the  Court  of  Appeals  to  object  to  the  pay- 
ment  to  her  of  the  value  of  the  homestead  out  of  the  money  arising  from 
the  sale. 

6.  When  the  widow's  homestead  right  is  sold  by  decree  of  a  court  of  equity 
on  her  application, without  objection  of  the  owner  of  the  remainder,  the  one 
thousand  dollars  in  lieu  of  the  homestead  right  does  not  belong  to  her  ab- 
solutely. 

In  such  case  the  court  should  provide  in  the  judgment,  either  for  the  safe 
investment  of  the  |1,0(X)  for  her  use  and  benefit  during  life,  or  -ptiy  it 
over  to  her,  requiring  bond  witi  good  security  for  the  return  of  it  to  the 
parties  entitled  thereto  at  her  death,  or  give  to  her  absolutely  what  her  life 
estate  in  it  is  worth,  rated  by  American  Annuity  and  Life  Tables,  as  she 
may  elect. 

Appeal  from  Washington  Circuit  Court. 
Opinion  of  the  court  by  Chief  Justice  Lewis. 

In  September,  1878,  J.  R.  Simms  died  intestate  and  without 
children,  but  left  a  widow  and  a  brother,  sister  and  infant 
children  of  a  deceased  sister  his  heirs  at  law. 

January  81,  1879,  the  widow  brought  this  action,  making 
the  heirs  at  law  defendants.  In  her  petition  she  claimed  a 
homestead  exemption  in  a  house  and  lot  and  dower  in  another 
lot,  and  alleging  the  property  was  not  susceptible  of  division: 
asked  for  judgment  directing  the  sale  of  botli  lots  and  the 
payment  to  her  of  the  value  of  the  homestead  in  money  arising; 
from  the  sale,  and  the  residue  to  those  entitled  to  it. 

The  court  adjudged  she  was  entitled  to  a  homestead  exemp- 
tion in  the  property  of  the  value  of  $1,000,  and  ordered  the 
sale,  and  the  payment  of  that  sum  to  her  out  of  the  proceeds* 
and  the  balance  to  the  heirs.  No  order  was  made  for  allot- 
ment of  dower  to  the  widow,  nor  is  she  entitled  to  it,  having 
claimed  her  homestead  exemption,  which  exceeds  it  in  value. 

From  that  judgment  the  defendants  have  appealed,  and  the 
errors  assigned  by  them  will  be  considered  in  their  order: 
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Ist.  They  contend  the  court  erred  in  adjudging  she  was  en- 
titled to  a  homestead  exemption,  because  having,  after  the- 
deatb  of  her  husband,  ceased  to  occupy  the  premises  she  for- 
feited her  right  to  it. 

She  admits  that  about  five  weeks  after  her  husband  died  she* 
did  leave  the  homestead,  and  removed  to  a  house  conveyed  to- 
her  by  him  previous  to  his  death,  but  denies  the  removal  was 
permanent,  and  it  is  not  shown  it  was.  She  states  that  the- 
duration  of  her  occupancy  of  the  house  to  which  she  removed 
was  intended  to  be  only  until  she  could  sell  it,  which  she  de- 
sired to  do.  It  appears  that  she  leased  the  homestead  and' 
took  notes  for  the  rent  payable  to  herself,  and  that,  except  a 
few  weeks  when  she  was  absent  on  account  of  ill-health,  it  was^ 
continuously  occupied  by  her  tenants. 

Construing  section  14,  article  18,  chapter  88,  General  Statutes,, 
this  court,  in  the  case  of  Phipps  v.  Acton,  12  Bush,  877,  not 
essentially  different  from  this,  used  the  following  language: 
*'But  we  are  of  opinion  that  the  widow's  temporary  absence 
from  the  premises,  after  having  rented  them  out  and  placed 
her  tenant  in  possession  thereof,  is  not  such  an  abandonment 
as  will  forfeit  her  claim  to  the  homestead  under  the  statute, 
for  she  may  be  said  to  be  in  possession  by  her  tenant,  and  so- 
long  as  she  is  in  the  occupancy  or  control  of  the  premises,  by 
herself,  her  agent  or  tenant,  her  right  to  the  homestead  will 
continue." 

We  consider  that  case  a  decision  of  the  question  of  appellee's 
right  to  a  homestead  exemption  in  the  property. 

2d.  It  is  contended  that  her  husband  having  before  his  death, 
provided  her  a  house  and  lot  in  which  to  reside,  and  to  which 
she  removed  after  his  death,  the  object  and  purpose  of  the  law 
was  complied  with,  and  she  ought  not  to  have  a  homestead  in 
the  property  owned  by  him  when  he  died. 

The  record  does  not  show  either  the  consideration  or  purpose 
of  the  conve3'ance  to  her  by  her  husband,  nor  is  there  any  evi- 
dence she  accepted  the  property  so  conveyed  in  lieu  of  her 
homestead  exemption.  It  must,  therefore,  be  regarded  like 
any  other  property  she  may  have  owned,  as  being  no  obstacle 
to  her  claim  of  homestead  exemption.  The  law  gives  to  the 
widow  the  homestead  for  her  use  as  long  as  she  occupies  it,  by 
herself,  her  tenant,  or  agent,  without  reference  to  the  kind  or 
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value  of  other  property  she  may  have  in  her  own  right,  or  the 
source  whence  she  derived  it,  and  she  can  not  be  divested  of 
her  homestead  right,  except  by  her  own  act.  Nor  should  the 
property  given  to  her  by  her  husband  before  he  died  be  estimated 
in  fixing  the  value  of  her  homestead  exemption. 

It  is  true  this  court,  in  the  case  of  Miles  v.  Hall,  12  Bush, 
109,  when  the  widow  owned  an  undivided  interest  in  her  own 
right  in  the  homestead  itself,  held  such  interest  should  be  es- 
timated as  part  of  the  exemption.  But  here  the  property 
owned  by  appellee  is  disconnected  from,  and  constitutes  no 
part  of,  the  homestead.  If  a  part  of  the  widow's  own  real 
property  may  be  estimated  in  fixing  the  value  of  the  home- 
stead exemption,  all,  or  enough,  if  she  have  it,  to  equal  the 
•entire  amount  may  be;  thus  in  many  cases  depriving  them  of 
what  the  law  in  express  terms  gives  them. 

Hd.  It  is  contended  that,  though  she  may  be  entitled  to  the 
homestead  while  occupied  by  her,  appellee  is  not  entitled  to 
any  part  of  the  money  for  which  it  was  sold  or  to  the  use  of  it. 

It  is  true  the  homestead  is  only  for  the  use  of  the  widow  so 
long  as  she  occupies  it,  and  no  express  provision  is  made  for 
the  sale  of  it  for  her  benefit.  And,  on  the  other  hand,  if  it  is 
not  divisible,  however  valuable,  the  law  makes  no  provision 
for  the  sale  of  it,  except  subject  to  her  right  of  occupancy,  even 
for  the  payment  of  debts  against  the  estate  of  her  deceased 
husband.  If,  therefore,  the  strict  letter  of  the  law  is  adhered 
to,  cases  of  extreme  hardship  to  creditors  and  heirs,  as  well  as 
to  the  widow,  may  arise,  requiring  relief  by  courts  of  equity. 
But  as  justice  may  be  done  her  without  violating  the  letter  or 
spirit  of  the  law,  it  is  not  necessary  to  inquire  how  far  a  court 
of  equity  might  go  in  such  cases. 

No  objection  was  made  by  appellants  in  the  court  below  to  a 
sale  of  the  property,  nor  do  they  ask  a  reversal  of  the  judg- 
ment on  that  ground.  Having  consented  to  a  judgment  for 
the  sale,  which  the  court  had  no  autliority  to  render  without, 
appellants  can  not  be  heard  in  this  court  to  object  to  the  pay- 
ment to  appellee  the  value  of  her  homestead  exemption  out 
of  the  money  arising  from  the  sale. 

4th.  But  the  court  below  erred  in  adjudging  she  was  entitled 
to  $1,000  absolutely.      She  is  not   entitled    to   a   homestead 
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exeniptiou  of  the  value  of  $1,000,  but  to  such  exemption  iii 
land,  including  the  dwelling  house  and  appurtenances,  not  ex- 
ceeding in  value  that  sum,  and  she  did  not  acquire  by  the  s^le^ 
a  greater  interest  or  estate  in  the  money  for  which  it  was  held 
than  she  had  in  the  land. 

The  court  should  have  provided  in  the  judgment  either  for 
the  safe  investment  of  $1,000  for  her  use  and  benefit  during 
life,  and  paid  it  over  to  her,  requiring  bond  with  good  security 
for  the  return  of  it  to  the  heirs  at  her  death,  or  given  to  her 
absolutely  what  her  life  estate  in  that  amount  is  worth,  rated 
by  the  American  Annuity  and  Life  Tables,  taking  into  consid- 
eration her  age,  health  and  probable  duration  of  life,  as  she. 
might  elect. 

For  that  error  the  judgment  is  reversed  and  cause  remanded 
for  farther  proceedings  consistent  with  this  opinion. 

R.  J.  Browne  and  J.  VV.  S.  Clements  for  appellants. 

John  W.  Lewis  for  appellee. 


TABOR,  &c.  V.  McINTIRE,  &c. 

(Filed  Octobers,  1881.) 

Heir  at  law.  may  be  excluded  by  will  from  taking  under  the  statute  of  de- 
scents any  part  of  the  undevised  estate  of  the  testator,  or  be  limited  in  the 
use  of  suob  part  as  he  would  be  entitled  to  take  under  said  statute. 

"For  sundry  reasons  and  bad  treatment  it  is  my  will  and  wish  that  Boone 
Tabor  shan't  have  any  of  my  property,  and  Thomas  Mclntire  only  through  a 
responsible  trustee  in  the  way  of  olothes  and  something  to  keep  him  from 
suffering." 

Held— That  Boone  Tabor  is  excluded  from  receiving  any  part  of  the  estate 
by  descent. 

That  Thomas  Mclntire  does  not  take  abso7*Jte]y,  but  that  his  interest 
should  be  put  in  the  hands  of  a  trustee. 

That  Boone  Tabor  being  excluded  his  only  brother  is  entitled  to  the  full 
share  of  his  mother,  who  was  a  sister  of  testator. 

Appeal  from  Montgomery  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hargis. 

MalvinaCongleton,  having  a  brother  and  sister  and  nephews. 
and  nieces  of  three  deceased  brothers  and  one  deceased  sister, 
but  without  children,  died  leaving  a  holographic  will,  in  the- 
following  language: 
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"For  sundry  reaeons  and  bad  treatment,  it  is  my  will  and 
wieh  that  Boone  Tabor  shan't  have  any  of  my  property,  and 
Thomas  Mclntire  only  through  a  responsible  trustee,  in  the 
•way  of  clothes  and  something  to  keep  him  from  sutfering. " 

It  was  probated  by  the  county  court  of  Montgomery,  and  an 
administrator  with  the  will  annexed  appointee}. 

He  and  the  brother,  sister  and  nephews  and  nieces  filed  a 
joint  petition,  making  the  two  infant  children  of  one  of  the 
nieces  who  had  died  defendants,  and  asking  a  construction  of 
the  payjer. 

The  court  adjudged  that  she  died  testate  as  to  part  and  in- 
testate as  to  the  remainder  of  her  estate,  and  that  the  heirs 
and  devisees  take  it  as  follows: 

''First,  Boone  Tabor  does  not  take  or  inherit  any  part  of 
the  estate  of  the  deceased;  second,  Richard  Tabor  takes  one- 
eleventh  part  of  the  wiiole  estate;  third,  Thomas  Mclntire 
takes  two-elevenths  of  the  whole  estate,  to  be  paid  over  to  a 
trustee,  to  be  used  by  such  trustee  in  such  a  way  as  to  provide 
said  Thomas  Mclntire  with  clothes,  and  to  keep  him  from 
suffering." 

To  each  of  the  stocks  of  those  who  were  dead  and  to  the 
Jiving  sister  two-elevenths  of  the  estate  was  adjudged. 

From  the  judgment  Boone  and  Richard  Tabor  appeal.  They 
are  the  only  children  of  one  of  the  dead  sisters. 

For  the  appellant,  Boone  Tabor,  it  is  insisted  that  the  holo- 
graph quoted  is  not  a  will,  because  it  simply  changes  the  law 
of  descent.  While  the  testatrix  had  no  right  to  alter  the  laws 
of  descent,  yet  she  had  the  right  to  dispose  of  her  property  as 
she  wished,  and  might  designate  and  exclude  from  participa- 
tion in  her  estate  persons  who  would  otherwise  inherit.  The 
exercise  of  this  right  is  the  dispdsition  of  the  share  such  ex- 
cluded person  would  have  received,  and  it  results  in  giving  it 
to  another  who  she  is  presumed  to  have  known  would  take  it 
by  descent.  All  she  has  done  is  to  increase  the  interest  in  her 
estate  of  some  of  the  inheritors,  and  destroyed  and  limited 
that  of  others.  Had  she  given  the  whole  of  her  estate  to  one 
and  excluded  all  the  others,  no  doubt  could  have  arisen  in  any 
mind  that  she  had  made  a  will  recognized  by  law,  and  as  she 
•excluded  one,  and  limited  another,  and  left  her  estate  to  be 
divided  according  to  the  law  of  descent  among  the  others  of 
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her  next  of  kin,  there  can  be  no  doubt  that  the  totally  excluded 
nephew  can  take  nothing  under  the  laws  of  descent. 

She  declares  that  the  disposition  contained  in  the  holograph 
is  her  will  and  wish.  And  without  indulging  in  a  critical 
analysis  of  the  facts  of  the  authority  cited,  which  show  that 
the  paper  in  that  case  was  no  will  in  truth,  and  not  intended 
to  be,  so  far  as  the  omitted  or  objectionable  persons  were  con- 
cerned, we  are  led  to  the  conclusion  that  the  paper  wholly 
written  and  signed  by  Mrs.  Congleton  is  a  valid  will. 

But  the  court  erred  in  not  adjudging  to  the  appellant,  Rich- 
ard Tabor,  one-sixth  instead  of  one-eleventh  of  the  estate,  for, 
as  his  only  brother  was  excluded  from  participation  in  any 
part  of  the  estate  and  no  one  pointed  out  to  take  the  share  of 
their  mother,  Richard  inherits  the  whole  of  her  share,  because 
in  no  event  can  brothers  and  sisters  jointly  inherit  with  chil- 
dren. 

Under  the  laws  of  descent  the  chidren,  if  any  be  living,  take 
the  estate  of  the  deceased,  and  the  brothers  and  sisters  of  the 
deceased  never  take  by  descent  until  it  is  shown  that  there  are 
neither  children  nor  their  descendants,  nor  a  father  of  the  de- 
ceased living. 

There  can  be  no  claim  that  the  testatrix  devised  what  Boone 
Tabor  would  otherwise  have  received  by  descent,  but  for  his 
exclusion,  to  her  brothers  and  sisters.  She  cut  him  off,  and 
left  her  estate  to  be  divided  according  to  the  laws  of  descent, 
except  as  to  the  appellee,  Thomas ^Mclntire,  who  does  not  take 
a  vested  right  absolutely  either  to  two-elevenths  or  one-sixth 
of  the  estate. 

The  language  of  the  testatrix  clearly  indicates  the  purpose 
to  reduce  his  portion  below  what  he  would  have  inherited 
from  her. 

She,  in  legal  effect,  says  he  shall  not  have  any  of  her  prop- 
erty except  enough  to  clothe  and  keep  him  from  suffering,  and 
that  she  directs  to  be  dispensed  to  him  through  a  trustee. 

This  provision  for  him  is  a  charge  upon  one-sixth  of  her  es- 
tate, and  as  her  will  in  regard  to  him  may  be  carried  out  before 
one-sixth  of  her  estate  shall  be  consumed  in  the  performance 
of  the  trust,  it  is  evident  he  does  not  take  a  share  absolutely. 
The  trustee  should  be  put  in  possession  of  one-sixth  of  the 
estate,  and  he  should,  in  view  of  the  amount,  and  the  habits 
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of  his  cestui  que  trust,  prudently  invest  it,  and  expend  i\  sum, 
first  using  the  interest,  sufficient  to  furnish  him  annually  with 
clothing,  food,  and  shelter;  and  should  the  interest  be  insuffi- 
cient, the  whole  of  the  principal,  if  necessary,  may  be  taken, 
not  invading  it,  however,  except  as  his  annual  necessities  de- 
mand it. 

Wherefore,  the  judgment  is  affirmed  as  to  Boone  Tabor,  and 
reversed  as  to  Richard  Tabor,  with  directions  to  render  judg- 
ment in  conformity  to  the  principles  of  this  opinion. 

Reid  &  Stone  and  0.  S.  Tenney  for  appellants. 

W.  H.  Winn  for  appellees. 


BRIGHTWELL  v.  COMMONWEALTH,  FOR,  &c. 
(Filed  October  27,  1881.) 

1.  The  circuit  court  has  jurisdiptioD  to  enforce  the  payment  of  bonds  eze> 
cuted  in  the  county  court  in  bastardy  cases. 

In  this  case  proceedings  in  equity  were  commenced  in  the  circuit  court 
to  subject  estate  in  which  the  defendant  had  an  interest,  after  he  had  been 
released  from  the  county  jail  upon  taking?  the  insolvent  oath. 

2.  Owner  of  life  estate  in  money  was  properly  required  in  this  case,  to 
give  bond  for  the  forthcoming  of  the  principal  sum  at  the  termination  of 
his  life  estate. 

Appeal  from  Franklin  Circuit  Court. 
Opinion  of  the  court  by  Judge  Pryor. 

The  appellant,  William  Brightwell,  by  a  proceeding  under 
the  statute  in  relation  to  bastardy,  was  adjudged  to  be  the 
father  of  two  infant  children,  and  required  to  pay  their  mother 
a  certain  annual  sum  for  each  child  during  a  fixed  period.  The 
appellant,  failing  to  pay  the  money  or  to  execute  a  bond  as 
required  by  the  statute  for  its  payment,  was  lodged  in  jail,  and 
afterwards  released  from  custody  upon  taking  the  insolvent 
debtor's  oath. 

Subsequent  to  that  an  execution  issued  on  the  judgment  in 
favor  of  the  mother,  and  was  placed  in  the  hands  of  the  sheriff 
of  Franklin  county,  and  by  him  returned  no  property  found. 

ih  .January,  1878,  the  mother,  in  her  own  right  and  for  the 
use  of  her  infant  children,  filed  this  petition  in  equit}'  in  the 
Franklin  Circuit  Court  against  William  Brightwell  and  others, 
in  which  it  is  alleged  that  the  appellant  (Brightwell)  had  con- 
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veyed  all  bis  property  to  his  wife  to  avoid  the  payment  of  this- 
ilebt;  that  the  wife  was  dead,  and  her  administrator  had  iD« 
his  hands  moneys,  that  of  right  belonged  to  the  appellant^ 
sufficient  to  pay  the  debt. 

The  conveyance  sought  to  be  set  aside  passed  to  the  wife  the 
title  to  certain  land,  described  in  the  petition,  that  belonged 
to  the  husband.  The  appellant  denied  the  fraud,  and  pleaded 
the  proceedings  in  the  county  court  on  the  charge  of  bastardy 
in  bar  of  appellee's  action,  averring  that  the  county  court  alone 
had  jurisdiction  to  enforce  the  judgment.  There  was  money 
enough  in  the  hands  of  Mrs.  Brightwell's  administrators  to 
pay  the  debt,  and  by  virtue  of  the  judgment  the  amount  was 
paid  over  and  tS<?  judgment  satisfied. 

It  seems  to  us  the  only  question  in  the  case  is  as  to  the  juris- 
diction of  the  circuit  court.  The  insolvent  del)tor'8  oath,  in- 
dependent of  the  return  no  property  found  on  the  execution 
issued  from  the  county  court,  gave  to  the  chancellor  jurisdiction 
unless  the  remedy  is. exclusively  with  the  county  court.  If 
the  remedy  is  confined  to  the  execution  on  the  judgment  to  be 
issued  from  the  county  court  or  a  rule  against  the  party  in  de- 
fault, it  would  result  that  the  appellee  had  no  means  of  en- 
forcing the  judgment  in  this  case,  although  the  appellant  is 
the  owner  of  an  estate  ample  to  satisfy  the  demand.  We  do 
not  understand  that  the  remedy  for  enforcing  such  a  judgment 
is  to  be  found  alone  in  the  statute  under  which  the  proceeding 
was  had. 

Other  remedies  must  necessarily  attach  when  that  afforded 
by  the  statute  is  incomplete,  and  not  restricted  by  its  express 
provisions. 

The  county  court  had  no  jurisdiction  to  pass  upon  the  ques- 
tion of  title  to  the  land  sought  to  be  subjected,  and  with  even 
a  jurisdiction  belonging  alone  to  the  chancellor,  there  is  no 
reason  why  the  appellee  should  not  be  permitted  to  invoke  its 
exercise.  Bonds  executed  by  the  father  of  the  bastard  child 
for  its  support  have  been  enforced  in  the  circuit  courts  of  the 
State.  The  right  to  make  the  debt  out  of  the  estate  of  the  ap- 
pellant is  not  questioned,  and  as  there  is  no  remedy  provided 
by  the  statute  under  which  the  proceedings  were  had  so  as  to 
enable  the  creditor  to  reach  the  property  covered  up  by  the 
November,  1881—4 
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fraudulent  act  of  the  debtor,  the  remedy  must  be  sought  in 
that  tribunal  authorized  to  apply  it  where  it  has  jurisdiction 
of  the  amount  in  controversy.  (Thompson  v.  Buckhannon,  2 
J.  J.  Marshall,  — ;  Hamilton  v.  Caudle,  3  Monroe,  — . ) 

During  the  progress  of  this  case  the  children  of  Brightwell 
were  before  the  court  and  claimed  an  interest  in  remainder  in 
the  monej^s  held  by  the  administrator  of  their  mother,  alleg- 
ing that  the  appellant  was  entitled  to  the  use  for  life  only. 

The  extent  of  the  interest  of  the  appellant  in  the  property 
had  been  previously  determined  by  this  court  in  another  pro- 
ceeding, and  the  remaining  question  in  the  case  is,  did  the 
chancellor  err  in  requiring  of  the  appellant  bond  with  surety 
for  the  forthcoming  of  the  principal  sum  at  the  tenmination  of 
his  life  estate?  The  record  of  the  former  proceedings  with 
reference  to  this  property  shows  the  appellant  to  be  a  man  of 
rather  intemperate  habits,  and  hostile  to  his  children,  whether 
with  or  without  cause  it  is  not  necessary  to  inquire,  and  under 
the  circumstances  the  chancellor  acted  ]5roperly  in  protecting 
the  interest  of  those  in  remainder. 

There  is  no  error  in  the  record  prejudicial  to  the  rights  of 
appellant. 

Judgment  affirmed. 

A.  J.  James  for  appellant. 

J.  &  J.  W.  Rodman  for  aj)pellee. 


LEAR,  &c.  V.  LANCASTER  &  BUCKEYE  TURNPIKE 

ROAD  CO. 

(Filed  October  27,  1881.) 

1.  Subscription  for  f5, 000  stock  in  turnpike  road  company  was  invalid  in 
this  onse. 

Act  of  March  20,  ISiiO,  authorizing  such  subscription  by  the  county  court 
in  the  name  of  Precinct  No.  2,  is  unconstitutional  for  reasons  stated  in  the 
opinion  of  the  court. 

Said  act  provides  that  the  c  ividends  upon  the  stock  shall  be  received  ty 
the  school  commissioner  of  the  county, [and  by  him  divided  pro  rata  amorg 
the  common  schools  of  said  precinct. 

8.  The  principle  upon  which  local  taxation  may  be  imposed  for  purposes 
of  building  turnpikes,  etc..  by  private  corporations  Is  that  they  become  the 
property  of  the  stockholders,  and  the  profits  arising  from  them  are  to  be 
divided  amongst  those  who  contribute,  or  are  taxed,  to  build  them. 
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8.  Petitioners  to  county  court  requesting  it  to  subscribe  for  stock  in  turn- 
pike road  oomiMiny  have  a  right  to  withdraw  their  names  and  sign  a  remon- 
ftranoe  before  the  petition  is  presented  to  the  county  court. 

Appeal  from  Garrard  Circuit  C(3urt. 

Opinion  of  the  court  by  Chief  Justice  Lewis. 

By  an  act  of  the  general  assembly,  approved  March  20,  1880, 
the  judge  of  the  Garrard  County  Court  was  empowered  to  sub- 
scribe $5,000  to  the  capital  stock  of  the  Lancaster  and  Buckeye 
Turnpike  Road  Co.,  a  corporation  previously  created,  in  the 
name  of  Precinct  No.  2  of  that  county,  whenever  a  majority  of 
the  qualified  voters  of  that  ])recinct  should  so  request  in 
writing.  And  to  provide  for  raising  that  sum  the  county  judge 
was  authorized  to  issue,  in  the  name  of  the  ])reciuct,  bonds 
bearing  8  per  cent,  interest,  and  to  assess  and  cause  to  be  col- 
lected an  ad  valorem  tax  upon  the  taxable  property  in  the  pre- 
cinct sufficient  to  meet  the  interest  and  principaf  of  the  bonds 
as  they  respectively  fell  due. 

It  is  further  provided  in  the  7th  section  of  the  act  that  the 
dividend  upon  the  stock  shall  be  received  by  the  stock  com- 
missioner of  Garrard  county,  and  by  him  divided  pro  rata 
among  the  common  schools  of  that  precinct. 

The  county  judge  having,  by  an  order  of  court,  made  a  sub- 
8crii)tion  of  $5,000  to  the  capital  stock  of  the  company,  and 
issued  bonds  of  that  amount  in  the  name  of  the  precinct,  and 
placed  them  in  the  hands  of  Sandifor,  troanurer  of  the  county, 
to  be  negotiated  and  sold,  and  also  caused  the  taxable  property 
of  the  precinct  to  be  assessed,  and  ordered  the  sheriff  of  the 
county  to  proceed  to  collect  the  taxes  from  the  taxpayers  of 
the  precinct  to  pay  the  principal  and  interest  of  the  bonds. 
Appellants,  who  are  residents  and  taxpayers  of  the  precinct, 
brought  this  action  against  the  turnpike  company,  the  county 
treasurer,  the  sheriff,  and  common  school  commissioner  of 
Garrard  county,  and  obtained  an  injunction  restraining  the 
negotiation,  and  sale  of  the  bonds  and  the  collection  of  taxes 
to  meet  the  principal  and  interest. 

Upon  the  trial  the  court  below  rendered  judgment  dissolving 
■the  injunction  so  far  as  it  enjoins  and  restrains  the  sale  of  the 
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bonds  and  permits  the  defendant,  Sandifer,  the  count}'  treas- 
urer, to  proceed  to  make  sale  of  them.  But  the  injunction  so- 
far  as  it  restrains  the  collection  of  the  tax  by  the  sheriff  ta 
pay  the  principal  and  interest  of  the  bonds  is  perpetuated. 

The  injunction  as  to  both  the  sheriff  and  county  treasurer 
should  have  f)een  dissolved  or  perpetuated. 

But  there  are  more  serious  errors  in  the  judgment  than  that. 

It  appears  from  the  petition,  the  allegations  of  which  are 
upon  demurrer  to  be  taken  as  true,  that  the  county  judge  re- 
fused to  receive  or  consider  the  written  protests  of  qualified 
voters  of  the  precinct  against  the  subscription  of  stock,  and 
that  an  actual  majority  of  those  who  gave  written  expressions 
of  their  will  upon  the  subject  were  opposed  to  and  protested 
against  the  subscription.  The  act  of  the  legislature  requires 
the  subscription  to  be  made  only  when  a  majority  of  the  qual- 
ified voters  of  the  precinct  shall  so  request  in  writing.  A  por- 
tion  of  them  who  had  signed  the  petition  before  it  was  presented 
to  the  county  court  withdrew  their  names  and  signed  a  remon- 
strance, which  they  had  a  right  to  do,  and  on  the  day  the  order 
was  made  by  the  county  judge  a  majority  of  the  qualified 
voters  of  the  precinct  were  before  him  protesting  in  writing, 
against  it. 

His  order  is,  therefore,  a  violation  of  the  act  conferring  the 
authority  upon  him  to  make  the  subscription,  and  is  void. 

But   even  if  the    susbcription   had  been    made   and    bonds  | 

issued  in  pursuance  of  the  act  the  injunction  should  have  been  \ 

perpetuated.     The  principle  upon  which   local  taxation  may  i 

be  imposed  for  purposes  of  building  turnpike  roads  by  private 
corporations  is  that  they  become  the  property  of  the  stock- 
holders, and  the  profits  arising  from  them  are  to  be  divided 
amongst  those  who  contribute  or  are  taxed  to  build  them. 

By  the  provisions  of  the  act  in  question  the  citizens  of  Pre- 
cinct No.  2  are  not  only  to  be  taxed  upon  a  mere  petition  to 
the  county  judge  of  a  majority  of  the  qualified  voters,  but  the- 
profits  arising  from  the  road  after  it  is  built  are  to  be  taken 
from  them  without  their  consent  and  appropriated  to  com- 
mon schools. 

The  legislature  goes  as  far  as  the  Constitution  authorizes  m 
providing  by  statute  that  taxpayers  may  be  compelled  to  pay 
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♦for  building  turnpike  roads  that  belong  to  private  corpora- 
tions, but  possesses  no  power  under  the  Constitution  to  enact 
a  law  by  which  they  may  be  deprived  of  the  dividends  upon 
such  enforced  investments  after  they  are  made. 

The  act  being  void,  all  the  proceedings  in  pursuance  of  it 
are  so. 

Wherefore,  the  judgment  is  reversed  and  cause  remanded, 
with  directions  to  perpetuate  the  injunction  against  the  sale 
of  the  bonds  placed  in  the  hands  of  the  county  treasurer, 
•and  for  further  proceedings  consistent  with  this  opinion. 

Burdett  &  Walton  for  appellants. 

R.  P.  Jacobs  and  M.  J.  Durham  for  appellees. 


DAVIS,  MOODY  &  CO.  v.  WILEY. 

(Filed  October  25,  1881.) 

1.  Objection  to  suffi  -ienoy  of  pleadings,  when  first  made  in  Court  of 
Appeals,  must  be  confined  to  the  objections  that  the  petition  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  and  the  reply  does  not  state 
facts  sufficient  to  constitute  a  defense  to  the  answer  and  set-off. 

2.  Defects  in  petition  not  demurred  to  in  lower  court  must  be  disregarded 
by  Court  of  Appeals,  if  the  issue  was  either  made  by  the  answer  or  sub- 
mitted to  and  tried  by  the  jury. 

8.  A  third  person  may  maintain  an  action  in  his  own  name  upon  a  con- 
tract supported  by  a  consideration  made  in  his  favor,  though  not  made  to 
biro.  And  he  may  sue  upon  such  contract  without  a  consideration  passing 
from  him  to  the  promisor. 

4.  One  partner  may  bind  the  firm,  whether  the  co-partnership  be  com- 
mercial or  noncommercinl,  in  all  business  relating  to  the  partnership,  and  in 
the  regular  and  necessary  course  of  the  business. 

Api)eal  from  .Jefferson  Circniifc  Court. 
Opinion  of  the  court  by  Chiff  Justice  Lewis. 

On  the  lOtb  of  Marcli.  ISTi),  the  firm  of  Davis,  Storts  &  Co. 
executed  a  promibsory  note  for  $400  to  ajijjt^lh'p,  and  on  thn 
1st  of  January,  1870,  th('*lirm  of  Davis,  Moody  (t  Co.,  coni- 
y)osed  of  W.  Diivis,  (Jeor^e  K.  Moody,  John  Mini<.;old  nnd  — 
Gamj)bell  executed  to  liim  a  note  for  th(»  same  anitjunt. 

This  is  an  action  l)y  appr!ll(M^  against  tlie  ])r(;s('nt  firm  of 
Davis,  M(H)dy  <fe  Co.,  composed  of  (Icon^p  E.  Moody,  John 
Mangold  and  John  Mitchell,  to  r<'('ov(^r  the  amounts  of  the  two 
notes,  less  credits  sj)fH'ifi''d,  upon   tin*  all(\ir«'d  promise  and  un- 
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derfcakiog  of  the  latter  firm  to  pay,  as  the  successors,  the  debt&' 
of  the  two  preceding  firms. 

Upon  the  trial  the  jury  returned  a  general  verdict  in  favor 
of  appellee  for  the  amounts  of  the  two  notes,  subject  to  credits 
allowed,  and  also  thirteen  special  verdicts. 

Appellants  moved  the  court  for  judgment  in  their  favor  upon 
the  special  verdicts  notwithstanding  the  general  verdict,  and 
also  upon  grounds  filed  moved  the  court  to  set  aside  the  gen- 
eral verdict  and  grant  them  a  new  trial.  But  both  motions 
being  overruled  and  judgment  rendered  in  accordance  with  the 
general  verdict  they  have  appealed  to  this  court,  and  assigned 
the  following  errors: 

1st.  That  the  court  erred  in  overruling  their  motion  for 
judgment  upon  the  special  verdicts,  Jiotwithstanding  the  gen- 
eral verdict,  and  in  giving  judgment  for  appellee. 

2d.  In  refusing  to  render  judgment  for  them,  or  to  dismiss 
the  petition  as  to  either  of  the  notes. 

8d.  In  overruling  their  motion  for  a  new  trial. 

The  grounds  of  the  motion  for  a  new  trial  are,  first,  that 
the  court  erred  in  giving  the  instructions  not  asked  by  the- 
plaintiff;  second,  that  the  general  verdict  is  not  sustained  by 
sufficient  evidence;  third,  that  the  general  verdict  is  contrary 
to  law.  But  as  the  record  does  not  show  at  whose  instance- 
any  of  the  instructions  were  given,  and  there  is  no  bill  of  ex- 
ceptions containing  the  evidence,  this  court  can  not  consider 
the  two  first  grounds.  The  third  ground  will  be  considered  in 
connection  with  other  question,s. 

Various  questions  arising  from  both  the  pleadings  and  pro- 
ceedings had  at  the  trial  are  presented.  But  as  no  demurrer 
was  filed  in  the  court  below  the  inquiry  as  to  the  sufficiency 
of  the  pleadings  must  be  confined  to  the  objections*  that  the- 
petition  d()es  not  state  facts  sufficient  to  constitute  a  cauj^e  of 
action,  and  the  reply  does  not  stat(^  facts  sufficient  to  consti- 
tute a  d(?fense  to  tlie  answer  and  set-off. 

The  first  question  to  be  determined  is  whether  apjM^llee  can 
maintain  this  action  at  all,  founded,  as  it  is,  upon  the  alleged 
promise  of  appellants  made,  not  to  him,  but  to  the  firms  of 
Davis,  Storts  &  Co.,  and  the  first  firm  of  Daris,  Moody  <fe  Go.,, 
to  pay  their  debts,  including  the  notes  given  to  him? 
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There  is  a  conflict  of  the  authorities  in  this  country  upon 
the  subject,  and  the  right  was  not  recognized  in  the  earlier  de- 
cisions of  this  court,  but  it  is  now  settled  in  this  State  that  a 
third  person  may  maintain  an  action  in  his  own  name  upon  a 
contract,  supported  by  a  consideration,  made  in  his  favor, 
though  not  made  with  him.  (Smith  v.  Lewis,  8  B.  M.,  229; 
Lucas  V.  Chamberlain,  8  B.  M.,  276;  Allen  v.  Thomas,  8  Met- 
calfe, 198;  Story  on  Bailments,  section  108;  1  Chitty  on  Plead- 
i"S?  page  4. )  And  he  may  sue  upon  such  contract  without  a 
consideration  passing  from  him  to  the  promissor. 

2d.  Appellants  contend  that  this  action  being  founded  not 
upon  the  note,  but  upon  their  alleged  parol  promise  made  to 
the  preceding  firms  to  pay  the  notes,  the  petition  is  fatally 
defective  because  it  is  not  alleged  there  wns  a  consideration  for 
such  promise.  It  is  true  no  consideration  is  alleged  in  express 
ternis,  but  it  is  attempted  to  be,  and  is  imperfectly  pleaded. 
It  is  stated  in  the  petition  substantially  that  the  appellants 
are  the  successors  of  Davis,  S torts  &  Co.,  and  the  first  firm  of 
Davis,  Moody  &  Co.,  and  as  such  successors  agreed  to  pay  their 
debts,  including  the  two  notes  givpn  to  appellee. 

Appellants  might  have  demurred  in  the  court  below,  but  hav- 
ing failed  to  do  so  and  filed  their  answer  and  gone  to  trial,  the 
defect  of  the  petition  on  that  account  must  be  disregarded  by 
this  court  if  the  issue  was  either  made  by  the  answer,  or  sub- 
mitted to  and  tried  by  the  jury. 

"When  there  is  any  defect,  imperfection  or  omission,  even 
of  substance  in  pleading  which  would  have  been  fatal  on  de- 
murrer, yet  if  the  issue  joined  is  such  as  necRssarily  required 
on  the  trial  proof  of  the  facts  so  imperfectly  stated  or  omitted, 
and  without  which  it  is  not  to  b(»  |)resumed  the  judge  would 
direct  the  jury  to  give,  or  that  the  jury  would  have  given,  the 
verdict,  such  defect  or  omission  is  cured  by  the  verdict,  *  *  * 
and  it  would  be  more  than  useless  to  send  the  case  back  from 
this  court  in  order  that  the  declaration  siiould  be  amended  by 
introducing  that  fact  to  l)0  again  presented  for  the  considera- 
tion of  the  jury."  (Wilson  v.  Hunt's  Adm'r,  ()  B.  M.,  8S0; 
Louisville  &  Portland  C.  C.  v.  Murphy,  9  Bush,  fu^JO;  I  Chitty 
on  Pleading,  (578. 
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In  their  answer,  though  denying  they  agreed  to  pay  either 
of  the  notes,  appellants  do  not  deny  they  are  the  successors  of 
the  two  firms  by  vMiom  they  were  executed.  And,  besides,  they 
file  with  their  answer,  and  plead  as  an  offset  to  the  note  given 
March  3,  1870,  an  account  beginning  about  that  date,  and 
which  manifestly  belonged  to  the  uvo  preceding  firms,  for  the 
firm  sued  in  this  case  did  not  then  exist.  But  even  if  the 
issue  of  consideration  or  no  consideration  be  not  expressly 
made  by  the  pleadings,  it  must  be  presumed  it  was  submitted 
to,  and  tried  by,  the  jury,  and,  therefore,  that  objection  to  the 
petition  is  not  available  here. 

8d.  It  is  contended  that  the  action,  being  upon  a  promise  to 
answer  for  thft  debt  of  another,  is  inhibited  by  section  1,  chaj)- 
ter  22,  General  Statutes. 

**It  is  only  where  the  promise  is  distinctly  collateral  that  it 
is  within  the  statute,  *  *  and  the  party  for  whom  the  prom- 
ise has  been  made  must  be  liable  tio  the  party  to  whom  it  is 
made.  *  *  *  The  statute  applies  only  to  promises  made  t(^ 
the  person  to  whom  another  is  amenable."  (Parsons  on 
Contracts,  volume  B,  sections  20-2(5,  and  notes.) 

**That  the  statute  of  frauds  applies  only  to  promises  made 
to  the  person  to  whom  another  is  already,  or  is  to  become,  re- 
sponsible, and  not  to  promises  made  to  the  debtor,  on  a  suffi- 
ciient  consideration,  may  be  regarded  as  conclusively  settled 
both  in  England  and  in  this  country."  (North  v.  Robinson, 
1  Duvall,  7^1;  Lucas  v.  Cliamberljiiu,  supra;  Huyden  v.  Chris- 
topher, 1  .J.  .7.  M.,  n^n.) 

In  this  cas(^  the  promise  is  made  to  the  delitor  and  not  to 
the  creditor,  and  is  not  a  })romiso  to  an^jwer  for  the  (lel)t  of 
anoth(»r  in  the  meaninij;  of  t!ie  statute. 

4th.  Api)(^llants  s;iy  that  the  reply  contains  no  si)ec:i[ic  denial 
of  the  a(!(;ount  pleudfMl  by  them  as  a  set-ofl,  and,  therefore, 
judgment  should  have  been  rend(M"H(l  in  their  favor  for  the 
amount  of  it. 

ThouEjh  the  allegation  of  the  answer  in  res[)(M?t  to  the  account 
is  not  traversed  in  the  rei)ly,  a  settlement  of  th(^  account  on 
the  1st  of  .January,  1S7(),  is  alleged,  and  one  of  the  questions 
sul)mitted  to  the  jury,  to  which  thi^y  rej^j)onded  atiirnnitively 
in  a  s[)e('ial    verdict,  was   w^hether  there  was  such  settlement. 
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5th.  As  defenses  to  the  note  dated  January  1,  1876,  it  is 
alleged  in  the  answer,  first,  that  it  is  not  the  act  and  deed  of 
the  first  firm  of  Davis,  Moody  &  Co. ;  second,  that  it  was  exe- 
t3uted  by  \Vm.  Davis,  a  member  of  that  firm,  without  the 
knowledge  or  consent  of  the  other  members  of  the  firm,  and  in 
pursuance  of  a  fraudulent  agreement  between  him  and  appel- 
lee; third,  that  it  is  without  consideration. 

In  the  absence  of  the  evidence  heard  upon  the  trial,  the  facts 
can  be  but  imperfectly  understood,  and  only  such  conclusions 
can  be  arrived  at  as  may  be  deduced  from  the  pleadings  and 
special  findings  of  the  jury. 

The  jury,  in  the  special  verdicts,  find  and  say  in  substance 
that  the  salary  the  first  firm  of  Davis,  Moody  &  Go.  paid  to 
appellee  during  the  year  1875  was  $80  per  week,  and  none  of 
the  members  of  that  firm  but  Davis  agreed  to  pay  him  for 
that  year  more  than  that;  that  the  note  was  executed  by  Davis 
without  the  consent  of  the  other  members  of  the  firm,  and 
they  did  not  know  of  its  execution  at  the  time,  and  first 
learned  of  its  existence  from  appellee  in  July,  1878.  The  jury 
farther  find  that  the  note  was  given  for  balance  of  unpaid  sal- 
ary, and  that  appelleo  did  not  purposely  conceal  the  fact  ho 
held  the  note. 

It  then  appears  the  note  was  executed  by  a  member  of  the 
firm,  and  the  consideration  of  it  \vaaun[)aid  salary.  The  other 
facts  that  it  was  given  witlrout  the  knosvled^p  or  consent  of 
the  other  members,  and  that  the  salary  paid  for  the  year  1875 
was  $80,  aiid  no  other  memhor  of  the  firm  but  Davis  agreed  to 
pay  more,  do  not  invalidate  the  note,  b(!i;au?e  they  stand  isolated 
and  appear  to  have  no  firarinc;  U[Jon  the  simple  question 
whetlier  the  firm  was  indehtfMl  to  ai)[)ell('e  the  amount  for 
which  the  note  was  givjMi.  Crrtainly  they  can  not,  unex- 
plained and  unaidpd,  nei^ativc^  tlif^  other  fact  foinid  hy  tli^  j^^r}' 
that  the  note  was  given  for  balance'  (jf  un[)tiid  Falary,  nor 
countervail  the  logical  d('duc(it)n  from  that  faot  that  Huch  bal- 
ance was  a  just  den>and.  Neither  in  the  court  authoriz(>d,  as 
the  record  stands,  to  say,  notwithstandini^  thn  vcM'dict  of  the 
jury  and  judgment  of  the  court  htdow,  th(^  execution  of  the 
note  was  frauduh^nt. 
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But  counsel  for  appellants  contend  that,  it  being  fairly  in- 
ferable that  the  partnership  was  noncommercial,  it  is  a  ques- 
tion of  fact  and  not  of  law  whether  one  of  the  partners  had 
the  power  to  bind  the  firm,  and  that,  according  to  the  doctrine 
announced  by  this  court  in  the  case  of  Judge  v.  Brasnell,  IB 
Bush,  67,  it  rested  upon  appellee  to  show  either  express  author- 
ity in  Davis  to  execute  the  note,  or  that  such  was  the  custom 
and  usage  of  that  particular  branch  of  business  in  which  the 
firm  was  engaged,  or  such  facts  as  will  warrant  the  conclusion 
the  requisite  authority  had  been  given.  One  partner  may 
bind  the  firm  in  all  business  relating  to  the  partnership  and  in 
the  regular  and  necessary  course  of  the  business,  whether  the 
co-partnership  be  commercial  or  noncommercial.  There  is  no 
question  of  appellee  being  in  the  service  of  the  firm  with  the 
knowledge  and  consent  of  all  the  members  of  the  firm.  The 
jury  say  the  note  was  given  for  a  balance  of  salary  due  to  ap- 
pellant for  his  services  to  thp  firm.  It  would  be  a  perversion 
of  the  law  to  say  that  a  firm  thus  partly  indebted  for  services 
rendered  by  its  servant  or  agent  is  not  bound  upon  a  note  given 
in  consideration  of  such  indebtedness,  merely  because  no  ex- 
press authority  is  shown  in  any  one  member  to  execute  it. 

The  general  verdict  does  not  appear  to  be  inconsistent  with 
the  special  verdicts,  and  we  perceive  no  error  in  the  refusal  of 
the  court  to  disturb  it. 

Wherefore,  the  judgment  is  affirmed. 

Russell  &  Helm  for  appellants, 

Rodman  &  Brown  for  appellees. 


WHITTAKER  v.   MILLIEN. 
(Filed  October  15,  18S1— Not  to  be  reported.) 

Vendor  is  not  entitled  to  judgment  for  purchase  money  for  land  -when 
the  leg.'il  title  to  the  land  is  held  by  a  nonresident,  although  such  nonresi- 
dent is  made  a  defendant  and  consM'iictively  summoned. 

A])peal  from  Madison  C«nirt  of  Common  Pleas. 

Opinion  of  the  court  liy  Chief  Justice  Lewi;?. 

In  this  casp   the  app<^'llant«,  th()uc;h   put  upon   the   proof  of 
title,  did   not  show  eitli(M'  a  h.'gal   or  e(piitul)le  title   in  tbem- 
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selves.  They  allege  their  ancestor  many  years  ago  purchased 
the  land  from  one  Silas  Barnes  who  gave  him  a  title  bond,  but 
do  not  exhibit  or  prove  the  bond  ever  existed. 

Barnes  is  a  nonresident  of  the  State,  and  even  if  he  had  been 
constructively  summoned  in  the  manner  required  by  the  Civil 
Code,  would  have  one  year  after  the  actual  service  of  a  certified 
copy  of  the  judgment  upon  him,  and  five  years  without  such 
service,  in  which  to  appear  and  have  the  action  retried. 

Appellee  is  not  required  to  accept  any  but  a  good  title  to  the- 
land  before  judgment  against  him  for  the  purchase  price,  and 
as  the  court  had  no  authority,  as  the  case  stood,  to  direct  a 
conveyance  by  commissioner  which  might  not  hereafter  be 
cancelled  by  Barnes,  and  he  did  not  appear  in  person  to  make 
the  conveyance,  appellants  were  not  entitled  to  judgment  for 
any  more  than  it  was  rendered  for. 

Wherefore,  the  judgment  is  affirmed. 

C.  F.  &  A.  R.  Burnam  for  appellant. 

T.  J.  Scott  for  appellee. 


[The  following  is  republished  because  of  errors  in  the  copy 
from  which  it  was  published  in  our  October  numlier:] 

MINTON  V.  COMMONWEALTH. 

(Filed  June  20,  1881.) 

Self  defense— Rule,  as  to,  ntated  by  the  court— "Whenever  a  man  is  in 
imminent  danger  of  great  bodily  harm,  or  it  is  being  inflicted  on  him, 
whether  it  endangers  his  life  or  not,  he  has  the  right  to  use  such  force  as 
appears  to  him  in  the  exercise  of  a  reasonable  judgment,  to  be  necessary  to 
repel  or  deliver  himself  from  it,  unless  by  his  own  wrongful  act  be  makes 
the  harm  or  danger  to  himself  neceswiry  or  excusable  in  the  person  who 
is  inflicting  or  about  to  inflict  it  upon  him." 

Ste  in  opinion  erroneous  instructions  as  to  self  defense. 

Recijlessly  using  or  discharging  pistol,  without  intending  to  injure  any 
one  thereby. 

See  in  opinion  erroneous  instructions  as  to  this  offense. 

Appeal  from  Breckinridge  Circuit  Court. 

Opinion  of  the  court  by  Jucl*^e  Hart^is. 

The  appellant,  Minton,  as  the  evii](MU'e  tenuis  to  show,  wan 
at  his  voting  precinct,  partially  intoxicated,  on  the  day  of  the 

Digitized  by  VjOOQ IC 


322  MINTON  V.  COMMONWEALTH. 

election  for  representative  to  the  legislature,  and  that  Willis 
T.  Frank,  who  was  a  candidate  for  that  office,  and  the  favorite 
of  Minton,  was  also  there,  when  one  Speak  rode  up  in  haste 
huzzaing  for  Frank's  opponent.  He  alighted  from  his  horse, 
began  dancing,  and  continuing  to  shout  for  his  candidate,  and 
Minton  answered  him  with  a  shout  for  his  candidate.  This 
•occurred  several  times,  when  Minton  struck  him  once  or  twice 
in  the  })ack  of  the  head  or  neck,  and  Speak  turned  and  seized 
him  by  the  throat,  backing  him  to  a  corner  of  the  fence,  and 
choked  him  until  he  was  black  in  the  face.  The  father  of 
Minton  attempted  to  separate  them,  and  while  he  was  so  en- 
gaged, or  just  afterwards,  the  appellant.  Minton,  drew  his  pistol, 
and,  either  intentionally  or  accidentally,  fired  it  and  killed  said 
Willis  T.  Frank.  Immediatley  after  the  shot  the  crowd, 
which  had  pressed  close  to  Speak  and  Minton  during  their 
struggle,  manifesting  favor  to  the  former,  loudly  exclaimed, 
*'kill  him,"  and  pursued  Minton  with  rocks  and  clubs. 

He  was  indicted,  tried  and  convicted  of  the  offense  of  man- 
slaughter, and  sentenced  to  the  ])enitentiary  for  twenty-one 
years,  and  he  prosecutes  this  appeal,  seeking  a  reversal  mainly 
on  the  ground  that  tlie  court  erroneously  instructed  the  jury. 

This  is  the  only  question  necessary  to  be  considered. 

The  fifth  instruction  is  as  follows: 

**But  if  defendant  assaulted  Speak,  and  Speak  repelled  the 
assault  with  more  violence  and  more  force  than  was  necessary 
to  defend  and  protect  himst^lf  from  the  force  offered  by  defend- 
ant, and  was  inflicting,  or  about  to  infiict,  great  bodily  harm 
u|)on  defendant,  such  as  would  endanj^cr  his  life,  or  if  defend- 
ant believed,  and  had  reasonable  grounds  to  lielievo,  that  Speak 
was  then  about  to  inili(!t  great  bodily  harm  upon  him,  such  as 
would  endanger  his  life,  and  he  had  no  other  apparently  nafe 
means  of  esc^jiping  therefrom,  then  he  hud  tin*  right  to  Uj-e 
such  for(!e  and  sucli  means,  nid  no  more,  as  was  necessarv  to 
sMve  himself  from  such  inijieiidiii^  d answer;  and  if  Frank  was 
kiibnl  by  the  us(?  of  such  means  the  defendant  is  excusable, 
and  should  hv  aeciuitted/' 

By  this  instruction  the  jury  were  in  effect  told  that  the  de- 
fendant had   no  ri'^ht  to  shoot   in   his  p(df-defen«e  unless  the 

Digitized  by  VjOOQ IC 


MINTON  V.  COMMONWEALTH.  323 

bodily  harm  which  was  being,  or  about  to  be,  inflicted  upor^ 
him  endangered  his  life.  This  is  not  the  Jaw  of  self-defense. 
Whenever  a  man  is  in  imminent  danger  of  great  bodily  harm, 
or  it  ife  being  inflicted  on  him,  whether  it  endangers  his  life  or 
not,  he  has  the  right  to  use  such  force,  as  appears  to  him,  in 
the  exercise  of  a  reasonable  judgment,  to  be  necessary  to  repel 
or  deliver  himself  from  it,  unless  by  his  own  wrongful  act  he- 
makes  the  harm  or  danger  to  himself  necessary  or  excusable 
in  the  person  who  is  inflicting  or  about  to  inflict  it  upon  him. 

While  putting  out  an  eye,  cutting  off  an  ear,  slitting  the 
nose,  bruising  the  body,  or  choking  a  man  with  great  violence 
may  not  endanger  his  life,  still  he  has  the  right  to  use  such 
force,  even  to  the  taking  of  life,  as  may  be  reasonably  neces«- 
sary  to  prevent  or  rid  himself  of  imminent  danger  of  the  un- 
lawful infliction  of  such  injuries  upon  him. 

The  court  erred  in  limiting  the  degree  of  bodily  harm  to 
such  as  endangered  the  defendant's  life.  And  to  that  extent 
only  the  instruction  quoted  was  erroneous. 

We  quote  the  6th  instruction,  which  is:  **rf  the  jury  shall 
believe  from  the  evidence  that  at  the  time  the  pistol  was  fired 
by  the  defendant  the  fight  between  defendant  and  Speak  had 
ended,  and  that  defendant  hud  no  intention  of  using  it  in  the 
fight,  or  of  renewing  the  fight  with  Speak,  but  was  holding  it 
merely  as  a  weapon  of  defense,  and  it  was  discharged  by  acci- 
dent, and  not  designedly  or  recklessly  on  the  part  of  defend- 
ant, and  by  such  discharge  Frank  was  killed,  the  defendant  is 
excusable,  and  should  be  acquitted. 

Instruction  No.  8,  taken  in  connection  with  the  one  quoted, 
excludes  the  defendant  from  the  benefit  of  the  law  applicable 
to  the  reckless  use  or  discharge  of  the  pistol  without  intending 
to  injure  any  one  thereby.  For  if  after  the  conflict  had  ended 
bewteen  defendant  and  Speak  the  pistol  was  accidentally  fired, 
resulting  from  the  recklessly  careless  use  of  it  by  the  defend- 
ant, in  view  of  the  facts  of  this  case,  he  was  guilty  of  man- 
slaughter, but  not  of  murder,  and  the  jury  should  have  been 
80  instructed.  (Chrystal  v.  Commonwealth,  9  Bush,  671.) 
There  was  no  instruction  given  presenting  this  view  of  the  case- 
to  the  jury.  We  see  no  other  error  in  any  of  the  instructions, 
given. 
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Wherefore,  the  judgment  is  reversed  aud  cause  remanded  the 
for  a  new  trial. 

Mercer  &  Kinchloe  for  appellant. 
P.  \V.  Hardin  for  appellee. 


ABSTRACTS  OF  KERTUCKY  DECISIONS. 

MANSS,  AULT  &  CO.  v.  JONES'  ADM'R. 
Fileil  October  1,  1881— not  to  be  reported. 
Appeal  from  Owen  Circuit  Court. 
Opinion  of  the  court  by  Judge  Pryor,  reversing. 

Appellants,  under  the  facts  of  the  record,  had  a  right  to  show  that  they 
held  the  notes  as  mere  collaterals. 
Lillard  &  Hallam  for  appellants. 
Sbrofcher  &  Orr  for  appellee. 

FREEMAN  v.  LANDER. 
Filed  October  1,  1881— Not  to  be  reported. 
Appeal  from  Marshall  Circuit  Court. 
Opinion  of  the  court  by  Chief  Justice  Lewis,  affirming. 

1.  Failure  to  give  bond  is  a  sufficient  cause  to  discharge  attachment. 

2.  Error  cured  by  verdict— "It  is  true  the  claimant  of  the  property  does 
not  allege  in  his  petition  that  he  was  the  owner  of  the  property  when  the 
attachment  was  issued,  nor  deny  the  allegation  of  appellant  that  the  prop- 
erty, at  that  time,  belonged  to  S.  E.  Lander.  But:  he  does  allege  he  was  the 
owner  when  the  mare  and  colt  were  levied  on.  This  belongs  to  that  class  of 
cases  where  the  defect  or  omission  in  pleading  is  aided  by  intendment  after 
verdict.'' 

3.  The  law  and  the  facts  having  been  submitted  to  the  judge  by  agree- 
ment of  parties,  his  finding  of  the  facts  must  be  received  by  the  Court  of 
Appeals  as  would  be  the  verdict  of  h  jury. 

Gilbert  &  Reid  and  C.  Bennett  for  appellant. 

DAWSON,  &c.  v.  BABCOCK,  &c.,  ASS'EE. 

Filed  October  4,  1881— Not  to  be  reported. 

Appeal  from  DavieFs  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor,  afTirming. 

Defense  of  no  consideration  is  not  available  in  this  case  in  an  action  to 
recover  the  price  agreed  to  be  paid  for  a  patent  washing  machine.  Defend- 
ant alleged  that  the  plaintiff  had  i)arted  with  the  territory  sold  him  l^efore 
malting  sale  to  him.  Proof  f»howed  that  if  this  was  fo  the  plaintiff  reacquired 
such  territory  before  the  defendant  sustained  any  damage  by  such  defect  of 
title,  if  any  such  defect  existed. 

George  W.  Jolly  for  appellants. 

Sweeney  &  Son  for  appellees. 

WESTERLAND  v.  MORELAND. 
Filed  October  1,  1881— Not  to  be  reported. 
Appeal  from  Ohio  Circuit  Court. 
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Opinion  of  the  court  by  Judge  Pryor,  affirming. 

Right  of  election  waived— Under  the  law  exempting  certain  property  from 
sale  under  execution  a  debtor  has  the  right  to  elect  which  of  several  pieces 
of  property,  each  sufficient  to  satisfy  the  debt,  shall  be  sold ;  but  if  he  be 
present  at  the  sale  and  makes  no  objection  his  right  of  election  is  waived, 
«nd  the  sheriflf  may  sell  whichever  piece  he  may  deem  proper. 

Townsend  &  Massie  for  appellant. 

Walker  &  Hubbard  for  appellee. 

GLASS  V.  TEVIS,  &c. 

Filed  October  1,  1881— Not  to  be  reported. 

Appeal  from  Shelby  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Lewi-s  reversing. 

The  separate  estate  of  a  ninrried  woman  con  not  be  subjected  to  the  pay- 
ment of  her  debts  by  an  ordinary  action.  If  done  at  all.  it  must  be  by  pro- 
oeediug  in  equity,  the  chancellor  onlj'  having  the  power  to  subject  it. 

The  action  in  this  case  was  to  recover  a  personal  judgment  against  a 
married  woman  upon  nn  account  for  the  tuition  of  her  daughter. 

Bullock  &  Beckham  for  appellant. 

Caldwell  &  Harwood  for  appellees. 

YOT'NG  V.  BEXGE'S  ADM'X.  &c. 

Filed  October  1,  1881— Not  to  be  reported. 

Appeal  from  Clny  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Lewis,  affirming. 

Petition  improperly  dismissed— Creditor  of  decedent  filed  his  petition 
against  his  administratrix  and  others,  alleging  that  decedent  was  the 
owner  of  a  tract  of  land  at  the  time  of  his  death,  to  which  he  alleged  one 
of  the  defendants  held  the  title  for  his  benefit.  Defendant's  answer  contro- 
verting material  allegations  of  the  petition,  not  being  replied  to,  action 
being  submitted  for  trial  on  the  pleadings  the  petition  was  properly  dis- 
missed. 

A.  R.  Cook  for  appellant. 

WARE  V.  CLARK'S  RUN  AND  SALT  RIVKR  TURNPIKE  CO. 

Filed  October  4,  1881— Not  to  be  reported. 

Appeal  from  Boyle  Circuit  Court. 

Opinion  « f  the  court  by  Chief  Justice  Lewis,  affirming. 

1.  It  is  the  duty  of  turnpike  companies  to  keep  their  roads  free  from  ob- 
structions and  safe  for  the  passage  of  persons  and  property. 

3.  Rights  of  the  public  in  chartered  turnpikes— "Though  a  chartered  turn- 
pike is  the  private  property  of  the  company,  it  is  al«i  a  public  thoroughfare, 
upon  which  any  person  may  lawfully  travel,  whether  he  be  required  by  the 
t<erms  of  the  charter  to  pay  toll  or  not. ' ' 

3.  The  petition  was  defective  in  this  case  btn^ause  it  failed  "to  allege 
either  that  the  particular  wagon  by  which  he  was  injured  was  placed  in  the 
road  with  the  knowledge  or  permission  of  the  company,  or  that  the  obstruc- 
tions alleged  by  him  to  have  been  constantly  placed  in  the  road  with  the 
knowledge  and  permission  of  the  company  were  at  the  same  place  he  re- 
-ceived  the  lnjui*y  cr  where  he  was  in  the  habit  of  passing." 
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ALLISON  V.  MOORE.  &o. 
Filed  October  «,  1881— Not  to  be  reported. 
Appeal  from  Louisville  Chancery  Court. 
OpinioD  of  the  court  by  Judge  Pryor,  afDrming. 

1.  A  devise  of  her  general  estiite  by  a  married  woman  passes  no  title. 

2.  No  person  can  testify  for  himself  in  chief,  in  either  an  ordinary  or 
equitable  action,  after  taking  other  testimony  for  himself  in  chief.  (Civil 
Code,  section  600.  subsection  4). 

Where  such  previous  testimony  in  chief  has  been  withdrawn,  and  the 
tastimony  of  the  person  desiring  to  testify  for  himseJf  in  chief  is  then 
oflfered,  in  the  absence  of  any  provision  in  the  Cod©  governing  such  cases 
the  Court  of  Appeals  will  be  compelled  to  consider  the  case  without  regard 
to  the  testimony  of  either. 

A  conveyance  assailed  in  this  case  was  made  in  consideration  of  love  and 
affection,  and  was  free  from  fraud  or  undue  influence. 

Duke  &  Richards  for  appellant. 

Baker  &  Toney  and  Wm.  Lindsay  for  appellees. 

MERRIWKTHER  v.  MERRIWETHER,  &c. 
Filed  October  6,  1881— Not  to  be  reported. 
Appeal  from  Shelby  Circuit  Court. 
Opinion  of  the  court  by  Judge  Pryor,  reversing. 

Duty  of  trustee  in  management  of  trust  estate— In  making  an  invest- 
ment of  trust  funds  the  trustee  is  bound  to  exercise  such  prudence  and  dis- 
cretion as  men  ordinarily  exercise  with  reference  to  their  own  affairs,  but 
no  greater  degree  of  care  is  required. 

In  this  case  the  investment,  a  loan,  was  made  on  land  which  was  a  suffi- 
cient security  at  the  time  of  making  the  investment,  but  afterwards  depre- 
ciated in  value  and  caused  a  loss,  for  which  the  trustee  is  not  responsible. 

A.  Duvall  and  Ira  Julian  for  appellant. 

Bullock  &  Beckham  for  appellees. 

CAMP  V.  SECOND  NATIONAL  BANK  OF  LOUISVILLE. 
Filed  October  8,  1881— Not  to  be  reported. 
Appeal  from  Louisville  Chancery  Court. 
Opinion  of  the  court  by  Judge  Pryor,  affirming. 

In  proceeding  to  set  aside  a  judgment  on  ground  of  infancy  at  the  time 
of  the  service  of  summons,  a  defense  to  the  action  must  be  set  forth,  and  if 
there  is  no  other  than    infancy  the  chancellor  should  not  interfere. 

W.  T.  Thurman  and  M.  Boland  for  appellant. 

D.  M.  Rodman  for  appellee. 

GODSYE  v.  LEWIS,  &c. 
Filed  October  8,  1881— Not  to  be  reported. 
Appeal  from  Perry  Circuit  Court. 
Opinion  of  the  court  by  Chief  Justice  Lewis,  affirming. 
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I  Misjoinder  of  actions— It  was  too  late  for  tlie  Court  of  Appeals  to  inquire 

I  whether  there  was  a  misjoinder  of  actions  in  this  case. 

I  Plaintiff  in  the  court  below  sued  on  two  notes,  one  being  assigned  to  him 

I  merely  to  sue  upon  it.     Defendant  made  defense  to  each  note,  and  by  cross 

answer  made  the  real  owner  of  the  assigned  note  a  party  to  the  action.    On. 

the  trial  of  all  the  issues  raised  in  the  pleadings  the  court  rendered  two 

judgments  against  the  defendant,  one  in  favor  of  the  real  owner  of  each  note. 

D.  W.  Lindsey  and  Lyttle  &  Combs  for  appellant. 

MAYS  V.  COMMONWEALTH. 
Filed  October  8,  1881— Not  to  be  reported. 
Appeal  from  Graves  Circuit  Court. 
Opinion  of  the  court  by  Cliief  Justice  Lewis,  affirming. 

Prescription  under  local  option  law  in  Mayfleld  of  one  quart  of  whisky 
can  not  be  filled  by  selling  one  pint  at  one  time  and  same  quantity  at  another 
time. 

By  the  third  section  of  the  act,  entitled  "An  act  to  regulate  the  sale  and 
giving  away  of  spirituous,  vinous  or  malt  liquors  in  the  city  of  Mayfleld, 
Graves  county,  or  within  one  mile  of  said  city,*'  approved  February  19,  1878, 
it  is  provided  that  "no  prescription  shall  be  good  for  the  obtaining  of  any 
such  liquor  more  than  one  time,'*  etc. 

Under  this  provision,  although  the  prescription  may  be  for  a  quart,  the 
purchaser  will  not  be  allowed  to  take  one  pint  at  one  time  and  the  remain- 
der at  another. 

Samuel  H.  Crossland  for  appellant. 

P.  W.  Hardin  for  appellee. 

HUNTER,  &c.  V.  BEARN,  &o. 
Filed  October  11,  1881— Not  to  be  reported. 
Appeal  from  Nelson  Circuit  Court. 
Opinion  of  the  court  by  Judge  Pryor,  affirming. 

1.  The  contracts  of  an  infant  are  voidable,  not  void. 

2.  Proper  time  to  plead  infancy— Where  infant  has  signed  a  mortgage  the 
proper  time  to  plead  infancy  in  order  to  avoid  it  is  in  the  action  of  fore- 
closure, and  he  can  have  no  relief  in  an  independent  action  after  foreclosure 
on  the  sole  ground  of  infancy  when  he  executed  the  mortgage. 

Thomas  &  Wathen  for  appellants. 
Muir  &  Wickllffe  for  appellees. 

SALMON  V.  KLINGER,  &c. 

Filed  October  11,  1881— Not  to  be  reporlbed. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Lewis,  affirming. 

A  commisioner's  report  of  the  settlement  of  partnership  accounts,  which 
has  been  confirmed  and  judgment  rendered  in  conformity  thereto,  without 
exceptions  having  been  taken,  will  not  be  disturbed  by  the  Court  of  Appeals. 

Williams  &  Powers  for  appellant. 

November,  1881—5 
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MILLER,  COUNTY  ATTORNEY  v.  BAUGHMAX. 
Filed  October  11,  1881 -Not  to  be  reported. 
Appeal  from  Lincoln  Circuit  Court. 
Opinion  of  the  court  by  Chief  Justice  Lewis,  reversinfjr. 

1.  County  attorney  has  right  to  appeal  in  certain  cases— Where  the  leftisla- 
ture  confers  upon  a  county  attorney  the  rij?ht  to  prosecute  in  his  own 
name  an  appeal  to  the  circuit  court  from  an  allowance  of  the  court  of 
claims  against  the  county,  it  will  bo  inferred  by  the  Court  of  Appeals  that 
the  legislature  also  inteuded  to  confer  upon  him  the  right  to  appeal  to  that 
court  if  the  ends  of  justice,  in  his  opinion,  should  demand  it. 

2.  '*An  act  requiring  persons  having  claims  against  the  counties  of  Ma- 
goffin, Floyd,  Carter,  Elliott,  Johnson,  Menifee,  Fleming,  Lincoln,  Nicholas, 
Robertson,  or  Bath,  to  file  them  ten  days  before  the  first  day  of  their  annual 
oourt  of  claims,"  approved  March  29,  1880,  is  not  unconstitutional  as  re- 
lating to  more  than  one  subject,  or  as  not  embracing  its  subject  in  its  title, 
because  it  confers  upon  the  county  attorney  thp  right  to  appeal  to  the  circuit 
oourt  in  his  own  name  from  an  allowance  of  the  court  of  claims  against 
his  county.  "Although  the  subject  of  the  law  is  not  expressed  in  Its  title 
with  technical  accuracy,  it  is  done  so  substantially." 

W.  H.  Miller  for  appellant. 
Welch  &  Saufley  for  appellee. 

McFERRAN  &  SON  v.  CALLAHAN. 

Filed  October  11,  1881— Not  to  be  reported. 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  b^  Judge  Pryor,  affirming. 

As  the  proof  is  contlioting  as  to  the  facts  thi.s  court  will  not  di-sturb  the 
judgment. 
Barret  &  Brown  for  appellants. 
Laiie  &  Harrison  for  appellee. 

COMMONWEALTH  v.  RUDl). 
SAME  V.  SAME. 
Filed  October  11,  1881— Not  to  be  reported. 
Appeal  from  McCracken  Circuit  Court. 
Opinion  of  the  court  by  Chief  Justice  Lewis,  reversing. 
That  a  member  of  the  grand  jury  is  a  civil  officer  is  not  a  cause  for  setting 
aside  an  indictment.     (Commonwealth  v.  Pritchett,  11  Bush,  277.) 
The  civil  officer  in  this  case  was  a  notary  public. 
P.  W.  Hardin  for  appellant. 

BLYTHE'S  EX'OR  v.  OWENS.  ^._ 

Z  Filed  October  12,  1881— Not  to  be  reported. 
2  Appeal  from  Calloway  Circuit  Couit. 
^Opinion  of  the  oourt  by  Chief  Justice  Lewis,  affirming. 
I  1.  Errors  not  presented  as  grounds  for  a  new  trial,  in  a  civil  case,  will  not 
be  considered  by  Court  of  Appeals. 
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2.  Where  the  judge  does  DOt  certify  that  the  bill  of  exceptions  contains  all 
the  evidence  heard  upon  the  trial  the  Court  of  Appeals  can  not  pass  upon 
the  question  as  to  whether  the  verdict  is  contrary  to  the  evidence. 

W,  Li.  Weathers  for  appellant. 

John  G.  Miller  for  appellee. 

CURRY,  ASS'EE  v.  WALTER. 

Filed  October  13,  1881— No  to  be  reported. 

Appeal  from  Jeflfersou  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Pryor,  reverainf?. 

A  deed  to  a  purchaser  at  a  sheriff's  sale  of  property  which  has  been  ap- 
praised as  required  by  law,  executed  after  the  expiration  of  the  time  for  re- 
demption is  valid,  notwithstanding  the  property  may  have  been  sold  at  a 
sacriflce. 

Samuel  Cleaver  and  Rodman  &  Brown  for  appellant. 

Kohn  &  Barker  for  appellee. 

RADLY'S  ADM'R.  &c.  v.  SHOWER'S  ADM'R,  &c. 

Filed  October  13,  1881— Not  to  lie  reported. 

Appeal  from  Hardin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor,  dlRuiis^ing  appeal. 

Appellant  must  bring  proper  parties  before  the  Court  of  Appeals. 

Skaggs  in  this  case  attempted  to  enforce  the  collection  of  purchase  notes 
for  land  executed  by  Elliott.  Elliott  defended  by  alleging  that  Radly  bad 
a  lien  on  the  land.  Radly  came  inco  the  case  and  sought  to  enforce  the  lien. 
A  personal  judgment  was  rendered  against  Elliott,  and  liadly's  claim  to  the 
lien  dismissed.  Elliott's  administrator  and  heirs  and  Radly's  administra- 
tor appeal.     The  court  say  : 

"We  do  not  see  what  Elliott's  heirs  and  the  administrator  have  to  appeal 
from.  The  judgment  dismissing  the  claim  of  Radly  left  them  without  any 
defense  to  the  notes,  and  Radly,  who  seeks  to  enforce  the  lien  on  the  land, 
must  make  Elliott's  heirs  appellees,  and  not  appellants,  as  it  is  against 
their  land  his  lien  is  sought  to  be  enforced. ' ' 

J.  P.  Hobson  for  appellants. 

Wm.  Lindsay  for  appellees. 

REID  v.  CAIN.  &c. 

Filed  October  15.  1881— Not  to  be  reported. 

Appeal  from  Bourbon  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hargis,  reversing. 

1.  The  assignee  of  a  note  put  on  the  footing  of  a  bill  of  exchange  is  protected 
against  the  claims  of  others  unless  he  has  notice  of  their  asserted  equities  or 
was  guilty  of  fraud. 

9.  The  remedy  for  the  breach  of  a  written  contract  being  complete  at  law, 
in  this  case,  the  court  of  equity  did  not  err  in  dismissing  the  action  without 
prejudice. 

8.  Ordinary  and  equitable  actions  were  improperly  united  in  this  case. 

4.  Defendants  residing  in  different  counties— If  judgment  is  not  rendered 
against  the  defendant  residing  or  summoned  in  the  county  in  which  the 
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aotioD   is  brought  it  is  error  to  render  judgment  against  a  defendant  re- 
siding and  summoned  in  another  oounty. 

Prall  &  Dickson  for  appellant. 

Beck  &  Thornton  for  appellees. 

McCULLUM  V,  HAYS. 
Filed  October  16.  1881--Not  to  be  reported. 
Appeal  form  Bullitt  Circuit  Court. 
Opinion  of  the  court  by  Judge  Pryor,  affirming. 

Com  levied  on  in  th'is  case  was  exempt  from  execution  or  attachihent. 
B.  J.  Meyler  for  appellant. 

F.  P.  Strauss  for  appellee. 

MORGAN  V.  GROVBR  &  BAKER  SEWING  MACHINE  CO. 
Filed  October  15,  1881— Not  to  be  reported. 
Appeal  from  Daviess  Circuit  Court. 
Opinion  of  the  court  by  .Judge  Pryor,  affirming. 

1.  A  receiver  w£^  properly  appointed  in  this  case  to  collect  and  distribute 
money  claimed  by  different  persons. 

2.  Rule  against  defendant  to  pay  money  into  court  not  being  complied 
with,  an  ordinary  execution  was  properly  ordered  to  be  issued  against  bim. 

Little  &  Slack  for  appellant. 
Owen  &  Ellis  for  appellee. 

BROWN,  &c.  V.  MUNDY'S  ADM  X,  &c. 

Filed  October  15,  1881— Not  to  be  reported. 

Appeal  from  Bourbon  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hargis,  reversing. 

The  issue  of  customary  marriages  of  negroes  are  legitimate,  whether  such 
marriages  were  entered  into  before  or  after  the  adoption  of  the  act  of  Feb- 
ruary 14,  1866,  **in  relation  to  the  marriage  of  negroes  and  mulattoes." 

G.  C.  Lockhart  for  appellants. 

GIBBS  V.  GIBBS,  &c. 
Filed  October  18,  1881— Not  to  be  reported. 
Appeal  from  Logan  Circuit  Court. 
Opinion  of  the  court  by  Judge  Pryor,  affirming. 

1.  The  demurrer  to  the  petition  in  this  case  was  properly  sustained. 

2.  The  umpire  had  no  right  to  correct  the  award,  the  arbitrators  not  being 
present  and  not  consenting. 

J.  S.  Golloday  for  appellant. 
R.  S.  Bevier  for  appellees. 

KNOTT  V.  JOHNSTON,  &o. 
Filed  October  18,  1881— Not  to  be  reported. 
Appeal  from  Louisville  Chancery  Court. 
Opinion  of  the  court  by  Chief  Justice  Lewis,  affirming. 
1.  Description  of  lot  in  judgment  should  be  "certain  and  definite  enough 
to  enable  the  officer  to  identify  the  lot  without  reference  to  any  other  paper. " 
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2,  The  aoknowledgineDt  of  a  deed  by  a  feme  covert  should  not  be  simul- 
taneous  with  the  aokDowledfnnent  by  the  husband,  but  it  is  not  material 
tvbioh  of  them  first  acknowledges  it  before  the  clerk. 

8.  A  purchaser  of  mortgaged  property  will  not  be  prejudiced  by  paying 
the  purohase  price  subject  to  the  order  of  the  court,  where  the  court  has  in 
effect  adjudged  that  the  encumbrance  must  be  removed  from  the  property 
liefore  any  part  of  it  is  paid  to  the  vendor. 

Ward  &  McAfee  for  appellant. 

■Harrison  &  MoGrain  for  appellees. 

COMMONWEALTH  v.  CURLKY. 
Filed  October  18,  1881— Not  to  be  reported. 
Appeal  from  Ohio  Circuit  Court. 
Opinion  of  the  court  by  Judge  Hargis,  reversing. 

The  word  felonious  in  indictment— "It  is  not  necessary  to  a  charge  of 
felony,  when  the  word  feloniously  Is  used  in  stating  or  describing  the  mo- 
tive of  the  offender,  to  allege  that  the  offense  was  committed  without  the 
consent  of  the  person  injured  by  its  perpetration.  CouFent  is  a  matter  of 
defense  which,  if  it  existed  and  shall  be  proven,  will  furnish  a  complete  ex- 
oneration of  the  accused." 

The  indictment  in  this  case  was  for  cutting  down  and  carrying  away 
timber  belonging  to,  and  growing  on.  the  lands  of  another. 

P.  W.  Hardin  for  appellant. 

COMMONWEALTH  v.  HOUSEMAN. 
Filed  October  18,  1881— Not  to  be  reported. 
Appeal  from  Graves  Circuit  Court. 
Opinion  of  the  court  by  Chief  Justice  Lewis,  affirming. 

Indictment  against  sheriff  for  negligently  suffering  a  person  charged  with 
«  felony  to  escape — "It  is  not  necessiirily  an  offense,  in  the  meaning  of  the 
statute,  for  a  sheriff  or  other  officer  to  negligently  suffer  a  person  charged 
with  a  felony  to  escape  from  his  custody.  To  constitute  a  complete  offense 
the  person  suffered  by  him  to  esnape  must  be  lawfully  in  his  custody,  and 
it  should  be  so  charged  in  the  indictment." 

P.  W.  Hardin  for  appellant. 

Boone  &  Stanfleld  for  appellee. 

ROSE  V.  BO'i'D,  &c. 
Piled  October  18,  1881— Not  to  be  repoi^d. 
Appeal  from  Whitley  Circuit  Court. 
Opinion  of  the  court  by  Judge  Pryor,  affirming. 

Purchaser  of  portable  saw  and  grist  mill  acquired  no  title  in  this  case  to 
the  building  in  which  the  same  was  placed,  or  to  the  land  on  which  the  same 
^as  situated. 

C.  W.  Lester  for  appellant. 

J.  &  J.  W.  Rodman  for  appellees. 


Digitized  by 


Google 


332  abstracts. 

McDowell.  &o.  v.  wiseman. 

Filed  October  20,  1881— Not  to  be  reported. 

Appeal  from  Estill  Circuit  Court.    , 

Opiulon  of  the  court  by  .7ud«e  Hargis,  afflrnilng. 

1.  A  party  iu  ejeotmeDt  must  recover  upon  the  strength  of  bis  own,  and 
not  upon  the  weakness  of  his  adversary's,  title. 

But  where  such  party  shows  a  right  to  the  possession  and  an  equitable 
title,  he  is  entitled  to  recover.     (Bartlett  v.  Borden,  13  Bush,  45.) 

2.  To  avoid  a  multiplicity  of  suits  and  stay  the  permanent  injury  to  the 
land  by  the  cutting  and  carrying  away  of  timber  the  proper  remedy  in  thla 
case  was  by  petition  in  equity  and  suing  out  an  injunction. 

I.  N.  Cardwell  for  appellants. 
J.  B.  White  for  appellee. 

COLLINS,  &o.  V.  RICH  ART,  &c. 
Filed  Octotwr  30,  1881— Not  to  be  reported. 
Appeal  from  Bath  Circuit  Coi-krt. 
Opinion  of  the  court  by  Judge  Hargis,  reversing. 

1.  Lien  for  purchase  money  is  a  Den  upon  the  land  and  not  upon  the  rents 
and  profits. 

A  receiver  to  take  charge  and  rent  out  the  land  was  erroneously  appointed 
in  this  action  against  an  insolvent  vendee,  and  must  account  to  the  vendee 
for  the  rents. 

2.  The  illegality  of  the  receiver's  appointment  having  been  judicially  de- 
termined on  a  former  appeal,  evidence  of  improper  cultivation  and  injury 
to  the  land,  which  would  have  been  relevant  on  the  motion  to  appoint  the 
receiver  in  the  first  place,  can  not  now  operate  to  deprive  the  vendee  of  the 
rents  which  have  accrued  during  the  controversy  and  while  the  lands  were 
in  the  hands  of  the  receiver. 

Wm.  Lindsay  and  Reid  &  Stone  for  appellants. 
J.  S.  Hurt  and  B.  D.  Lacy  for  appellees. 

WARKEN  V.  BENTON'S  TRUSTEES,  &c. 
Filed  October  20,  1881— Not  to  be  reported. 
Appeal  from  Bourbon  Circuit  Court. 
Opinion  of  the  court  by  Judge  Hargis,  reversing. 

1.  The  liability  of  a  surety  is  always  to  be  measured  by  his  covenant. 

2.  Surety  of  an  executor  can  not  be  made  liable  for  any  other  breach  than 
that  of  the  legal  duties  of  the  executor;  and  although  the  executor  may  also 
be  made  a  trustee  by  the  same  will  under  which  he  acts  as  executor,  his 
surety  is  not  bound  by  any  breach  of  his  dutit^s  as  trustee. 

3.  Sureties  are  liable  in  this  case,  for  the  estate  unascertained  and  re- 
maining unsettled  in  the  hands  of  the  executor,  as  the  settlement  of  the 
estate  was  part  of  the  executor's  duty. 

A.  Duvall  for  appellant. 

G.  C.  Look  hart  and  N.  P.  Reid  for  appellees. 

GIBSON'S  ADM'R  v.  SMITHA. 
Filed  October  20,  1881— Not  to  be  reported. 
Appeal  from  Clark  Circuit  Court. 
Opinion  of  the  court  by  Chief  Justice  Lewis,  a£9rming. 
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Reply  to  amended  answer  filed  after  the  trial  has  begun— "The  amended 
answer  having  been  filed  before  the  commencement  of  the  trial,  it  was  not 
abuse  of  sound  discretion  in  the  court  to  permit  a  reply  to  it  to  be  filed 
«ven  after  the  jury  was  sworn." 

A  receipt  with  the  reply  to  the  amended  answer  was  properly  allowed  to 
be  read  to  the  jury  as  evidence,  the  reply  to  the  amended  answer  having 
been  properly  filed. 

G.  B.  Nelson  and  John  B.  Huston  for  appellant. 

W.  M.  Beckner  for  appellee. 

BERRYMAN'S  ADM'R  v.  ADAMS,  &c. 
Filed  October  23,  1881— Not  to  be  reported. 
Appeal  from  Owen  Circuit  Court. 
Opinion  of  the  court  by  Judge  Pryor,  affirming. 

Devise  to  pay  board,  etc.,  of  grandchildren— Where  the  will  of  the  testator 
directs  that  the  board,  tuition  and  clothing  of  his  two  grandsons  shall  be 
paid  for  out  of  his  estate,  it  is  not  the  duty  of  their  mother  to  board  and 
clothe  them  at  her  own  expense. 

Srother  &  Orr  for  appellant. 

J.J.  Landrani  for  appellees. 

LOUISVILLE  &  NASHVILLE  H.  R.  CO.  v.  HARRIS. 
Filed  October  22,  1881— Not  to  be  rerorted. 
Appeal  from  Warren  Court  of  Common  Pleas. 
Opinion  of  the  court  by  Judge  Pryor,  affirming. 

1.  Instructions  not  objected  to  can  not  be  considered  on  appeal. 

2.  The  verdict  of  the  jury,  the  evidence  being  contradictory,  is  taken  as 
conclusive  in  this  case  as  regards  the  question  of  negligence. 

John  M.  Porter  and  William  Lindsay  for  appellant. 
Halsell  &  Mitchell  and  E.  W.  Hines  for  appellee. 

OFFUTT  V.  COMMONWEALTH. 

Filed  OctolDer  22,  1881— Not  to  be  reporled. 

Appeal  from  Bourbon  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hargis,  reversing. 

1.  Former  conviction  before  the  quarterly  court  judge  may  lie  pleaded  to 
an  indictment   in   the  circuit  court  for  the  same  oflfense.     (78  Ky.,  84.) 

2.  Evidence  of  former  conviction  was  improperly  excluded  in  this  cafe 
from  the  jury. 

3.  Former  acquittal  may  be  pleaded  in  bar  of  an  offense  of  the  same  de- 
gree. 

"All  injuries  to  the  person  by  maiming,  wounding,  beating  and  assault- 
ing, whether  malicious  or  from  sudden  passion,  and  whether  attended  or 
not  with  intention  to  kill,  are  deemed  degrees  of  the  same  gfifense."  (Sub- 
section 2,  section  2fi3  of  Criminal  Code. ) 

In  this  case  the  court  hold  that  a  conviction  of  intimidating  and  disturb- 
ing A  may  be  pleaded  in  bar  of  a  charge  of  an  assault  and  battery  upon  A. 
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POWELL,  &c.  V.  MEAD. 
Filed  October  22,  1S81— Not  to  be  reported. 
Appeal  from  Greenup  Circuit  Court. 
Opinion  of  the  court  by  Judge  Hargis,  aflfirming. 

1.  Rejected  amended  petition  not  copied  in  record— The  Court  of  Appeals 
can  not  know  whether  any  error  was  committed  in  rejecting  an  amended 
petition  not  copied  in  the  record. 

2.  Affidavit  for  continuance  must  be  copied  in  record,  otherwise  the  Court 
of  Appeals  "can  see  no  abttse  of  discretion  or  infringement  of  law  in  re- 
fusing the  appellants  a  continuance." 

3.  Deduction  for  usurious  interest  will  not  be  disturbed  by  Court  of  Ap- 
peals when  the  evidence  in  the  lower  court  "furnishes  no  clue  to  th& 
beginning  and  ending  of  the  period  or  periods  during  which  more  than  a. 
lawful  rate  of  interest  was  charged." 

4.  When  a  party  to  a  suit  dies  after  giving  his  deposition  the  adverse  part:^ 
may  give  his  deposition,  notwithstanding  the  death  of  the  other  party. 

D.  K.  Weiss  for  appellants. 

E.  F.  Dulin  for  appellee. 

DUFFY  v.  CASEY. 
Filed  October  32,  1881— Not  to  be  reportied. 
Appeal  from  JefTerson  Circuit  Court. 
Opinion  of  the  court  by  Chief  Justice  Lewis,  affirming. 

1.  Right  to  conclude  argument  in  action  for  false  imprisonment— In  ac- 
tions for  false  imprisonment  or  malicious  prosecution  the  burden  of 
proof  is  upon  the  plaintiff,  and  consequently  he  has  the  right  to  conclude  the- 
argument  to  the  jury. 

2.  The  aflarmative  plea  of  probable  cause  does  not  impose  the  burden  or 
proof  on  the  defendant,  or  give  him  the  right  to  conclude  the  argument. 

Harlan  &  Wilson  and  W.  R.  Abbott,  for  appellant. 
A.  G.  Caruth  for  appellee. 

LEWIS  COUNTY  COURT,  &c.  v.  LOVELL,  &c. 
Filed  October  22,  1881— Not  to  be  reported. 
Appeal  from  Lewis  Circuit  Court. 
Opinion  of  the  court  by  Judge  Hargi^,  affirming. 

1.  In  a  suit  by  a  county  against  a  sheriff  and  his  sureties  to  compel  them 
to  pay  to  the  receiver  a  balance  of  the  county  levy  for  a  certain  year,  collected 
but  not  accounted  for,  the  petition  must  State  whether  there  are  any  county 
creditors,  and  if  there  are,  that  the  county  has  paid  the  claims  of  such 
county  creditors  out  of  other  money  allowed  for  that  year,  the  names  of  the 
creditors,  and  the  amounts  allowed  and  paid  by  the  county. 

2.  The  act  of  February  19,  1873,  entitled,  "An  act  in  relation  to  the  county 
levy  of  Lewis  county  and  the  collection  of  the  same."  is  unconstitutional : 

1st.  As  not  embracing  its  subject  in  its  title. 

2d.  "As  contrary  to  the  fundamental  right  to  acquire  and  hold  private^ 
property— which  is  above  and  beyond  legislative  control." 
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The  seooDd  seotion  of  said  aot  relates  ezclusivelj  to  sheriff  Lovell,  "and 
•directs  him,  after  he  has  gone  out  of  offioe,  to  return  the  county  court  the 
name  of  all  delinquent  taxpayers  of  the  county  levy  for  the  years  1871  and 
1872,  and  the  tax  receipts  of  the  same.  *  *  *  The  title  does  not  give  the 
slightest  intimation  that  K.  B.  Lovell  was  commanded,  by  the  second  sec- 
tion thereof,  to  render  personal  services  and  surrender  his  private  property 
without  just  compensation." 

3.  "Tax  receipts  are  private  property,  and  legislative  command  can  not 
force  the  sheriff  to  surrender  them  to  the  county  court." 

4.  It  is  not  the  duty  of  the  sheriff  to  supply  a  delinquent  tax  list  ab- 
stracted from  the  oflQoe  of  the  clerk. 

''If  the  delinquent  lists  for  1871  and  1872  had  been  abstracted,  lost  or  de- 
stroyed, there  was  a  plain  mode,  pointed  out  by  statute,  of  supplying  them, 
but  the  legislature  had  no  power  to  compel  K.  B.  Lovell  to  supply  their  loss. " 

T.  W.  Mitchell  for  appellants. 

E.  C.  Phister  for  appellees. 

FRANK,  &c.  V.  LACET,  &o. 

Filed  October  23,  1881— Not  to  be  reported. 

Appeal  from  Marshall  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor,  afBrming. 

1.  False  representations  not  relied  upon  furnish  no  grounds  for  setting 
Aside  a  sale  of  lands. 

The  agent  of  the  owner  of  the  lands  in  this  case  made  representations 
from  information  derived  from  the  ownar,  which  he  had  reason  to  believe 
was  true,  but  the  purchaser  was  not  influenced  by  these  representations,  but 
informed  himself  as  to  the  value,  etc.,  of  the  land,  and  he  can  not  now  rely 
upon  the  falsity  of  the  representations  to  set  aside  the  sale. 

2.  A  defective  title  is  no  ground  for  rescinding  a  contract  and  conveyance 
of  land  held  in  possession  under  a  deed  of  general  warranty  where  there 
bas  been  no  eviction,  and  no  hostile  claim  asserted. 

3.  Coverture  of  the  wife  can  not  be  relied  on  by  the  husband  to  avoid  a 
deed  accepted  by  the  wife  to  land  for  which  she  paid  the  purchase  money, 
either  as  the  agent  of  her  husband  or  in  her  own  right,  the  husband  himself 
being  a  party  to  the  deed. 

Acceptance  by  the  wife  is  an  acceptance  by  the  husband  in  such  a  case. 

4.  Entry  upon  and  talking  possession  of  the  land  was  equivalent  to  an  ac- 
•oeptance  of  the  deed  in  this  case. 

5.  A  married  woman's  land  may  be  subjected  to  the  payment  of  her  ven- 
dor's lien  for  purchase  money. 

Gilbert  &  Reid  and  L.  D.  Husbands  for  appellants. 
Petrie  &  Little  for  appellees. 

FLETCHER  v.  HARL,  &c. 

Filed  October  25,  1881— Not  to  be  reported. 

Appeal  from  Meade  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor,  aflQrming. 

1.  A  voluntary  conveyance  is  not  fraudulent  as  to  subsequent  creditors, 
and  although  it  was  not  recorded  the  plaintiff  is  not  prejudiced  until  he 
haB  shown  a  state  of  case  making  it  fraudulent  as  to  such  subsequent  cred- 
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2.  An  unrecorded  deed,  as  to  creditors  and  purchasers  with  notice,  U  as 
valid  as  if  it  had  been  recorded. 
R.  L.  Stith  for  appellant. 
Lewis  &  Fairleigh  for  appellees. 

WILLIAMS,  &c.  V.  WALTERS'  GI>'N,  &c. 
Filed  October  25,  1881— Not  to  be  reported. 
Appeal  from  Clark  Circuit  Court. 
Opinion  of  the  court  by  Judge  Hargis,  reversing. 

1.  Liability  of  sureties  in  administrator's  bond  for  rents— "The  sureties  m 
an  administrator's  bond  executed  in  pursuance  of  the  form  prescribed  by 
section  9,  article  2,  chapter  89  of  the  General  Statutes^  are  not  responsible 
for  the  rent  of  land  accruing  after  the  intestate's  death."  (Wilson-v.  XJd- 
self,  12  Bush,  219.) 

2.  Defect  of  parties  first  suggested  in  Couit  of  Appeals  avails  nothing  in 
this  case. 

"Before  the  judgment  was  rendered  the  necessary  parties  were  joined  in 
the  action,  and  the  defect  of  parties  which  the  appellant  had  failed  to  take 
advantage  of,  either  by  demurrer  or  plea,  can  not  be  made  a  ground  of  ob- 
jection which  is  raised  for  the  first  time  in  this  court.-' 

3.  Administrator  in  default  suffers  no  peculiar  hardship  or  injustice  by 
being  refused  interest  on  his  five  per  cent,  commissions  allowance  before  the 
final  settlement  of  his  accounts  with  the  commissioner. 

4.  The  administrator  who  has  the  use  of  the  sum  allowed  to  him,  and  has, 
therefore,  realized  the  interest  on  it,  has  no  just  claim  to  interest. 

Thos.  Turner  and  B.  J.  Peters  for  appellants. 
W.  M.  Beokner  for  appellees. 

MERIWETHER  v.  TUCKER. 

Filed  October  25,  1881— Not  to  be  reported. 

Appeal  from  Franklin  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Pryor,  reversing. 

1.  A  settlement  by  sureties  of  a  debtor  is  held  to  be  binding  upon  such 
debtor. 

In  this  case  Meriwether  leased  a  hotel  to  Tucker^  and  took  bond  with 
sureties  for  the  rental.  Tucker  failing  to  pay  the  rental  as  agreed,  his  sure- 
ties made  an  agreement  with  Meriwether  whereby  they  paid  a  sum  of 
money  and  agreed  that  the  lease  should  be  cancelled^  and  possession  surren- 
dered. In  pursuance  of  this  agreement  Tucker  surrendered  possession,  and 
thereafter  sued  Meriwether  for  claims  growing  out  of  the  lease,  whiob  he 
contended  were  not  adjusted  or  settled  by  his  sureties  in  the  agreement  to 
rescind  the  lease.  Held— That  Tucker,  by  surrendering  possessioUi  In  pur- 
suance of  the  agreement  made  by  bis  sureties,  constructively  accepted  its 
terms,  and,  therefore,  was  not  entitled  to  recover  on  the  claims  asserted  by 
him. 

Ira  Julian  for  appellant. 

J.  &  J.  W.  Rodman  for  appellee. 

DEAN  V.  SKINNER'S  ADM'R. 

SAME  V.  SAME. 

GAITSKILL'S  EX'OR  v.  WILSON. 

SKINNER'S  ADM'R  v.  GAITSKILL'S  EX'OR. 

SAME  V.  STEVENSON. 

Filed  October  27,  1881— Not  to  be  reported. 
Appeal  from  Clark  Circuit  Court. 
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OpiDion  of  the  court  by  Jud^e  Pryor,  affirming,  except  on  cross  appeal  of 
Skinner's  Adm'r  v.  Gaitskill's  Ex 'or. 

1.  Tiie  opinions  of  neighbors  as  to  the  insolvency  of  a  debtor,  and  as  to  his 
motives  in  disposing  of  bis  property,  were  competent  evidence  in  this  case. 

9.  Preference  of  creditors  by  insolvent  debtor  is  constructively  fraudulent 
—Presumption  as  to  Design— "If  the  debtor  knows  that  he  is  insolvent  he 
must  be  presumed  to  know  that  to  secure  one  creditor  in  preference  to 
another  is  constructively  fraudulent,  and  he  must  be  taken  to  have  designed 
that  which  necessarily  follows  from  his  own  actions. 

3.  Obligor  in  a  note  is  not  estopped  from  making  a  defense  against  it 
when  sued  by  an  assignee  thereof,  by  a  statement  made  by  him  to  such  as- 
signee that  he  expected  to  pay  the  note  at  maturity,  when  both  parties  were 
ignorant  of  the  defect  in  the  title  to  the  land  for  which  it  was  executed. 

W.  M.  Beckner  for  Skinner's  administrator.  * 

B.  J.  Peters  and  C.  Egintou  for  Dean  and  Gaitskill's  executors. 

C.  Eginton  for  Stephenson. 
T.  S.  Tucker  for  Wilson. 

LUSK,  &c.  V.  MILLER. 
Filed  October  29,  1881— Not  to  be  reported. 
Appeal  from  Garrard  Circuit  Court. 
OpiDion  of  the  court  by  Judge  Pryor,  reversing. 

1.  Mere  inadequacy  of  the  price  bid  for  an  infant's  land,  unless  it  amounts 
to  a  sacrifice  of  the  property,  will  not  authorize  the  chancellor  to  deprive^ 
the  purchaser  of  the  benefit  of  his  purchase. 

2.  Where  the  purchaser  prevents  others  from  bidding  at  the  sale  of  an  in- 
fant's land,  by  disparaging  the  title,  he  will  not  be  allowed  to  retain  the^ 
land  for  which  he  paid  an  inadequate  price. 

R.  H.  Tomlinson  for  appellants. 
W.  D.  Hopper  for  appellee. 
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Martin  Hardin  Cofer  took  his  seat  upon  the  bench  of  the 
Court  of  Appeals  of  Kentucky  in  September,  1874,  having 
been  elected  from  the  third  appellate  district  to  succeed  the 
late  Judge  Mordecai  R.  Hardin,  He  was  in  the  forty-second 
year  of  his  age,  and  had  been  on  the  bench  as  circuit  judge 
from  February  15,  1870. 

He  died  in  office  March  22,  1881,  having  served  less  than 
seven  years  of  his  term.  His  reported  opinions  will  be  found 
in  10th  to  14th  Bush  and  78th  and  70th  Kentucky.  It  is  pro- 
posed in  this  ])aper  to  show  what  was  the  quality  and  character 
of  his  labor  in  the  office  of  appellate  judge.  No  attempt  will 
be  made  to  give  a  general  sketch  of  his  life,  and  no  endeavor 
to  depict  his  character  except  as  they  both  were  shown  in  that 
office.  The  writer  only  knew  him  while  he  was  an  appellate 
judge,  and  then  had  only  the  acquaintance  that  a  lawyer  has 
with  those  before  whom  he  is  called  upon  to  try  his  causes. 
As  he  thus  appeared.  Judge  Cofer  was  a  conscientious,  labor- 
ou8,  painstaking,  ambitious  man.  His  life  seemed  to  be  bound 
up  in  the  performance  of  the  special  duty  that  was  assigned 
to  him  by  virtue  of  his  office  and  the  law  under  which  it  was 
created  and  held.  He  seemed  anxious  to  excel  in  this  partic- 
ular sphere  of  labor,  and  so  far  as  could  be  discovered  from 
his  conduct  on  the  bench  or  freer  conversation  off  of  it,  he 
had  no  desire  for  other  employment  or  place.     Without  polit- 
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ical  aspirations,  without  desire  for  power  or  influence,  he 
seemed  to  be  constantly  deriving  for  one  single  end,  and  that 
was  to  ascertain  the  very  law  of  the  causes  heard  by  him,  and 
to  declare  and  apply  it  without  favor  to  any  suitor  or  fear  of 
any  consequences.  He  had  a  strong  and  never-to-be-satisfied 
desire  to  make  an  enduring  name  as  a  sound  and  correct  expos- 
itor of  the  laws  of  Kentucky;  not  the  laws  of  Kentucky  as 
they  should  be;  not  a  dispenser  of  hap-hazurd  ** justice,"  so- 
called;  not  a  '* brilliant"  judge;  not  the  writer  of  eloquent,  or 
sarcastic,  or  scathing,  or  **equit:able"  opinions;  not  oppressed  by 
the  "expansive  genius  of  the  common  law,"  or  carrying  on  hie 
shoulders  the  weight  of  **American  or  Republican  institu- 
tions." It  was  all  well  enough  for  Lord  Mansfield  to  silently 
and  stealthily  build  up  the  beautiful  fabric  of  the  lex  merca- 
toria,  and  as  needs  were  to  seek  for  his  materials  where  the 
wealth  of  a  Rothchild  was  considered  as  of  at  least  equal  ini- 
porfcance  with  a  piece  of  sod.  But  in  these  days  Jiulge  Cofer 
thought  there  were  precedents  enough  to  find  out  what  the  old 
laws  were  and  legislatures  enough  to  make  new  ones.  So  that 
when  he  did  not  know  what  the  law  of  a  given  case  was,  it  was 
his  habit  to  do  his  best  to  find  out  what  good  author  did,  and 
having  found  it  written  down  for  him,  to  so  declare  it. 

In  considering  the  amount  of  his  work,  it  is  to  be  noticed 
that  only  a  limited  number  of  the  decisions  of  our  court  of 
last  resort  appear  in  the  published  reports.  Without  great 
labor,  therefore,  it  is  impossible  to  say  how  many  opinons 
Judge  Cofer  delivered.  Looking  at  the  ])rinted  volumes  alone, 
and  passing  by  10  Bush,  his  first  opinion  in  which  appears, 
on  page  234,  the  following  statement  of  the  number  df  re- 
ported cases  in  each  volume,  and  the  number  of  opinions  de- 
livered by  him  may  be  of  interest- 
In  11  Bush  there  are  112  reported  cases,  and  of  Judge 
Gofer's  opinions  there  are  82.  In  12  Bush  there  are  138  re- 
ported cases,  and  of  Judge  Gofer's  opinions  there  are  33.  In 
13  Bush  there  are  184  cases,  and  of  Judge  Gofer's  opinions  48, 
In  14  Bush  there  are  127  cases,  and  of  Judge  Gofer's  opinions 
87.  In  78  Kentucky  there  are  128  reported  cases  and  of  Judge 
Gofer's  opinions  48.     This  statement  is  not  to  be  taken  as  a 
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comparative  one.  In  estimating  the  number  of  oases  reported, 
the  tables  of  oas^s  have  been  used,  while  in  Bnding  out  the 
number  of  opiuons  delivered  by  Judge  Cofer  an  actual  count 
has  been  made.  To  show  the  difference,  it  may  be  observed 
that  one  opinion  in  12  Bush  applies  to  10   cases. 

Turning  now  to  what  the  opinions  are,  the  following  have 
been  taken  as  the  most  interesting  and  important,  although 
every  Kentucky  lawyer  will  no  doubt  miss  some  case  that  he 
thinks  should  have  been  included.  The  limits  of  such  an 
article  as  this  requires  that  only  a  few  be  selected. 

The  first  case  decided  by  Judge  Cofer  is  reported  10  Bush, 
235,  and  holds,  reversing  the  judgment  of  the  lower  court, 
that  an  action  against  an  heir  or  devisee  upon  the  contract  of 
his  ancestor  or  testator,  is  not  barred  by  time,  unless  it  would 
hnve  been  barred  against  the  decedent;  that  such  a.n  action  is 
not  one  created  hy  statute,  and  so  within  the  five  year  limit, 
nor  a  case  of  relief  unprovided  for  and  so  within  the  ten  year 
limit. 

In  Elizabethtown,  Lexington  and  Big  Sandy  Railroad  Com- 
pany V.  Combs,  10  Bush,  884,  he  expounded  the  doctrine  of 
liability  of  railroads  occupying  streets  of  a  city  to  the  owner 
of  abutting  property,  and  held  that  while  the  mere  use  of  the 
«treet  ''as  a  site  for  a  railroad  track  does  not  give  a  right  of 
action  to  owners  of  adjacent  lots,  unless  it  materially  hinders 
the  ordinary  use  of  the  street,"  yet,  *'where  such  use  of  the 
street  does  unreasonably  abridge  the  right  of  lot  owners  to  use 
the  street  as  a  means  of  ingress  and  egress,  an  action  will  lie 
against  the  person  or  corporation  guilty  of  usurping  such  un- 
reasonable and  exclusive  use  of  streets  for  the  recovery  of  such 
immediate  and  direct  damages  as  the  owner  may  sustain,  and 
further,  that  the  injury  being  permanent  in  its  eharacter,  a 
single  recovery  may  be  had  for  the  whole  injury  to  result  from 
the  acts  complained  of." 

In  Harper  v.  Harper,  Ibid.,  458,  he  delivered  a  learned  opin- 
ion on  the  subject  of  defensive  pleadings  in  an  action  for  slan- 
der. The  rules  are  thus  summarized:  *'The  rule  under  the 
Code,  then,  seems  to  be,  that  the  defendant  may,  if  he  chooses, 
deny  the  speaking  of  the  defamatory  matter  charged,  and  in  a 
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Becond  paragraph  he  may  admit  the  publication  and  allege  it» 
truth;  and  in  still  another  he  may  admit  the*  words  and  with- 
out alleging  them  to  be  true  or  admitting  that  tbey  were  false, 
justify  by  alleging  such  facts  as  are  relied  on  to  excuse  their 
publication."  These  rules  will,  it  is  believed,  meet  the  ends- 
of  justice.  But  if,  by  admitting  the  publication,  is  meant  an 
express  admission,  it  is  a  little  difficult  to  see  how  a  conscien- 
tious man  can  admit  that  he  said  a  thing  which  he  did  not  ii> 
fact  say,  and  looking:  at  the  third  supposed  paragrapii,  and 
remembering  that  each  paragraph  stands  by  itself  and  that 
every  material-allegation  in  a  petition  not  denied  is  adnntted, 
how  can  a  defendant,  responding  to  a  petition  that  charge* 
him  with  speaking  certain  words  which  are  false,  neither  allege- 
their  truth  nor  admit  them  to  be  false? 

Jones  v*  Johnson,  Ibid,  051,  is  a  careful  opinion  showing 
what  are  the  rights  and  remedies  of  stockholders  as  against 
directors  guilty  of  misfeasance  in  office,  where  the  corporation 
or  its  assignee  refuses  to  sue. 

In  Collins  v.  Henderson.  11  Bush,  77,  he  showed  his  devo- 
tion to  common  schools  by  an  opinion  that  carefully  guard* 
the  funds  provided  for  their  maintenance  from  being  diverted 
in  any  way  from  the  object  for  wliich  they  were  designed. 

Gaar  v.  Banking  Co.,  Ibid,  181,  settles  for  Kentucky  the- 
question  upon  which  courts  have  so  widely  differed  as  to  thfr 
effect  upon  the  negotiability  of  a  note  of  an  agreement  to  pay 
an  attorney's  fee  if  resort  is  had  to  the  courts  for  its  collection,, 
and  holds  that,  as  the  sum  is  certain  at  maturity,  any  subse- 
quent uncertainty  can  not  affect  the  mercantile  character  of 
the  paper. 

In  the  same  volume,  503,  is  reported  the  celebrated  case  of 
L.  &  N.  R.  R.  Co.  V.  Fox,  where,  Judge  Cofer,  delivering  the 
opinion,  the  court  set  aside  a  verdict  of  $35,500  for  personal 
injury,  not  resulting  in  death,  as  manifestly  excessive.  Iii. 
the  course  of  his  opinon,  he  states  that  the  largest  verdict  in 
such  an  action,  to  which  the  attention  of  the  court  had  been, 
called,  was  one  for  £5,250.  Since  then,  in  a  peculiar  case,  the- 
court  of  appeal  in  England  has  set  aside  a  verdict  for  £7,000  as 
manifestly  too  small,  and  affirmed  a  second  verdict  of  £16,00(^ 
in  the  same  case  as  not  too  large. 
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In  Sloan  v.  Gilbert,  12  Bush,  51,  he  held  that  a  defendant 
to  an  action  for  slander  in  speakinor  words  imputing  a  felony, 
is  only  required  to  prove  their  truth  by  a  preponderance  of 
•evidence  and  not  beyond  a  reasonable  doubt. 

In  the  same  volume,  page  110,  is  an  opinion  of  his  holding 
that  the  legislature  could  not  grant  to**The  Winchester  Build- 
ing and  Accumulative  Fund  Associaton"  the  special  privilege 
t)f  lending  money  at  a  higher  rate  than  such  as  was  fixed  by  the 
general  usury  law.  Such  a  grant  was  held  an  infringement  of 
the  first  section  of  the  Bill  of  Rights,  which  declare  that  **all 
free  men  when  they  form  a  social  compact  are  equal  and 
that  no  man  or  set  of  men  are  entitled  to  exclusive  separate 
public  emoluments  or  privileges  from  the  community,  but  in 
consideration  of  public  service. "  The  doctrine  of  this  case  has 
had  a  curious  sequel.  A  corporation  was  sued  on  a  note  bear- 
ing fifteen  per  cent,  per  annum  interest,  to  be  compounded 
monthly,  plaintiff  relying  on  a  clause  in  defendant's  charter 
that  allowed  it  to  borrow  money  at  any  rate  for  which  it  might 
be  compelled  to  stipulate.  Defendant  insisted  that  according 
to  the  laws  of  interest  as  laid  down  by  Bentham,  he  who  could 
borrow  most  freely  could  borrow  cheapest;  that  usury  laws 
were  an  evil  that  visited  themselves  not  on  the  lender  but  the 
borrower,  and  hence  that  this  claim  was  a  special  privilege 
and  so  unconstitutional. 

The  lower  court  held  for  defendant,  and  on  appeal  the  Court 
t)f  Appeals  was  equally  divided.  Whatever,  therefore,  may  be 
«aid  of  the  rule  in  the  principal  case,  it  has  the  merit  of  work- 
ing both  ways. 

In  Moran  v.  Moran,  12  Bush,  801,  Judge  Gofer  wisely  con- 
strued the  statute  authorizing  the  empowering  a  feme  covert 
toi;rade  as  a  feme  sole  as  not  embracing  a  case  where  the  sole 
:ground  for  the  application  was  that  the, husband  was  insol- 
vent. The  sound  policy  of  this  decision  can  best  be  shown  in 
his  own  language.  **The  statute  does  not  specify  the  grounds 
upon  which  the  extraordinary  power  may  be  conferred  upon 
married  women,  but  says  the  court  may  confer  it  'on  satisfac- 
tory evidence,'  which  we  understand  to  mean  upon  satisfactory 
evidence  of  the  necessity  and  propriety  of  doing  so,  and  we  do 
not  rega 'd  the  simple  fact  that  the  husband   is  insolvent  as 
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BhowiD^  that  it  is  either  neoedsary  or  proper  that  his  wife 
should  be  empowered  to  trade  as  a  single  woman.  The  learned 
judge  below  was  not  satisfied  nor  are  we  that  this  application 
was  not  made  with  the  intent  to  hinder  and  delay  the  hus- 
band's creditors,  or  that  they  would  not  be  injured  by  granting 
the  relief  sought. 

**The  insolvency  of  the  husband  does  not  disable  him  to  sup- 
port his  family,  and  our  liberal  exemption  laws  secure  to  him 
against  his  creditors  all  that  is  necessary  for  reasonable  com- 
fortable living,  and  all  that  he  may  be  able  to  earn  beyond 
the  exemptions  should  go  to  his  creditors;  and  the  court  ought 
not,  by  conferring  upon  his  wife  the  power  to  trade  as  a  feme 
sole,  to  give  him  an  opportunity  by  acting  as  agent  for  her  to 
place  his  own  earnings  beyond  their  reach." 

His  opinion  in  Judge  v.  Braswell,  13  Bush,  75,  determined 
an  important  question  of  commercial  law.  There  a  firm  had 
been  formed  for  the  purpose  of  mining  certain  lands,  and  buy- 
ing and  selling  other  mineral  lands.  The  articles  of  partner- 
ship embraced  an  agreement  that  neither  of  the  partners 
should  incur  a  debt  for  the  firm  without  the  consent  of  the 
others.  One  of  the  partners  did  incur  a  debt  for  land  pur- 
chased  for  the  firm,  but  this  was  done  without  the  knowledge 
of  another.  Held  the  latter  not  liable.  ''In  non-commercial 
partnerships  one  who  seeks  to  hold  the  firm  bound  upon  a  con- 
tract made  by  a  single  member,  must  be  able  to  show  either 
express  authority  or  that  such  is  the  custom  and  usRge  of 
that  particular  branch  of  business  in  which  the  firm  is  en- 
gaged, or  such  facts  as  will  warrant  the  conclusion  that  the 
partner  has  been  invested  by  his  co-partners  with  the  requisite 
authority,  the  distinction  being  that,  in  commercial  partner* 
ships,  the  extent  of  a  partner's  powers  to  bind  the  firm  is  a 
question  of  law,  while  the  power  of  a  partner  in  a  non-cofti- 
mercial  firm  to  bind  his  co-partners  is  a  question  of  fact. 
Thus,  the  business  of  a  commercial  partnership  being  ascer* 
tained,  and  the  nature  of  the  contract  made  by  a  single  mem* 
ber,  and  the  circumstances  attending  it  being  known,  the 
court  may  generally  determine,  as  matter  of  law,  whether 
the  contract  was  within  the  scope  of  the  implied  powers  of  a 
partner.  Not  so,  however,  in  reference  to  a  contract  made  by 
a  member  of  a  non-commercial  partnership.     A  partner  in 
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BQch  a  partnership  does  not  generally  possess  power  to  bind 
the  firm,  and  consequently  the  extent  of  his  power  is  not  fixed 
by  the  rules  of  law,  but  each  case  is  left  to  be  decided  upon  its 
particular  facts;  and  in  all  such  cases,  in  order  to  make  out 
the  liability  of  the  firm,  it  ought  to  be  made  out  afGrmativel}' 
by  the  plaintiff  that  the  partner  had  no  power  to  make  the 
contract  in  question." 

Id  Warfield  v.  Brand's  Adm'r,  Ibid,  84,  he  expounded  the 
law  relative  to  the  powers  of  administrators  de  bonis  non  with 
the  will  annexed,  as  fixed  by  the  statutory  provision  that  "an 
administrator  with  the  will  annexed  shall  possess  and  exercise 
all  power  and  authority,  and  shall  have  the  same  rights  and 
interest,  and  be  responsible  in  like  manner,  as  the  executors 
therein  named  or  any  of  them."  The  question  was  as  to  the 
right  of  such  an  administrator  to  a  fund  which  the  testator 
had  directed  his  executors  to  raise,  set  apart  and  hold  for  the 
benefit  of  his  wife.  After  showing  that  certain  duties  and 
powers  imposed  upon  and  vested  in  executors  are  executorial, 
and  certain  are  of  a  general  fiducial  character,  that  by  the  act 
of  1888  the  bond  of  an  executor  and  administrator  with  the 
will  annexed,  must  contain,  in  addition  to  the  conditions 
theretofore  prescribed  by  law,  a  further  condition  that  the 
executor  or  administrator  with  the  will  annexed,  would  well 
and  truly  pay  over  and  deliver  all  goods,  chattels,  moneys, 
and  other  property  which  should  come  into  his  hands  as  exec- 
utor or  administrator  as  aforesaid  to  such  persons  as  should  be 
entitled  to  the  same  by  law  or  the  provisions  of  the  will;  and 
that  he  would  faithfully  perform  and  execute  all  trusts  and 
powers  with  which  he  was  invested  by  the  provisions  of  the 
will,  he  proceeds  as  follows: 

*'That  act  continued  in  force  until  superseded  by  the  Revised 
Statutes,  in  1852,  when  sonie  changes  were  made  in  the  cov- 
enants required  of  executors  and  administrators  with  ths  will 
annexed. 

"The  bond  there  prescribed  omitted,  among  other  things, 
the  covenant  to  faithfully  perform  and  execute  all  trusts  and 
powers  created  or  conferred  by  the  will,  but  contained  a  cov- 
enant to  well  and  truly  administer,  according  to  law,  the  pro- 
ceeds of  the  sale  of  any  estate  which  the  will  empowered  him 
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to  sell,  thereby  securing  the  proceeds  of  land  sold  by  an  exec- 
utor or  administrator  with  the  will  annexed. 

**The  provisions  of  these  statutes  respecting  executorial 
bonds,  seem  to  us  to  indicate  an  intention  on  the  part  of  the 
legislature  to  extend  the  limits  of  strictly  executorial  powers 
and  duties;  and  we  think  we  ought,  in  furtherance  of  that 
intention,  to  treat  all  those  powers  and  duties  conferred  and 
imposed  by  the  will,  the  faithful  exercise  and  performance  of 
which  are  secured  by  the  executorial  bond,  and  which  pertain 
to  the  settlement  of  the  estate  and  the  ascertainment  of  the 
net  amount  and  its  distribution,  according  to  the  usual  course 
of  administration,  among  those  entitled  to  it,  as  legal  exec- 
utorial powers  and  duties,  and  all  others  as  trasts.  By  such  a 
construction  we  avoid  complications  and  establish  a  standard 
which,  though  it  may  not  conform  to  the  doctrines  of  the  com- 
mon law,  will  have  the  greater  merit  of  uniformity  and  sim- 
X^licity. 

* 'There  may  be  other  powers  and  duties  besides  those  above 
enumerated,  which,  under  the  rules  of  the  common  law,  were 
regarded  as  trusts  not  pertaining  to  the  office  of  executor, 
which,  under  the  Ptatute,  would  devolve  on  an  administrator 
with  the  will  annexed;  and  we  are  not  certain  that  any  general 
rule,  applicable  to  all  cases,  can  be  safely  laid  down.  But  we 
think  we  hazard  nothing  in  saying  that,  when  the  faithful 
exercise  of  the  power  or  performance  of  the  duty  is  not  se- 
cured l)y  the  form  of  bond  prescribed  by  the  statute  and  the 
power  or  duty  does  not  relate  to  the  settlement  of  the  estate 
and  its  distribution  according  to  the  ordinary  course  of  admin- 
istration, and  especially  where  the  estate,  after  being  other- 
wise ready  for  distribution  to  those  in  interest,  is  required  by 
the  will  to  be  held  in  the  hands  of  the  executors,  upon  trusts 
which  may  extend  over  a  long  period,  and  from  their  character 
must  be  presumed  to  have  been  made  by  the  testator  because 
of  his  personal  confidence  in  the  fitness  of  his  executors  for  the 
discharge  of  the  duties  imposed,  such  power  or  duty  will  not 
pass  under  the  statute  to  an  administrator  de  bonis  uon,  with 
the  will  annexed. 

*'In  such  a  case  application  should  be  made  to  the  chancel- 
lor for  the  appointment  of  a  trustee  to  execute  the  trust. 
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"The  statute  was  no  doubt  enacted  solely  to  facilitate  the 
settlement  of  estates,  and  we  are  unwilling  to  believe  that  the 
legislature  intended  to  go  beyond  what  was  necessary  for  that 
purpose,  and  to  confide  to  administrators  de  bonis  non  those 
-delicate  and  responsible  trusts  which  testator's  sometimes 
tjonfide  to  their  chosen  executors.  Powers  are  sometimes  con- 
fided to  executors,  or,  more  properly,  to  the  persons  filling  the 
office  of  executor,  as  a  trustee,  which  are  so  delicate,  and  of 
-such  a  nature,  that  even  the  chancellor  can  not  execute  them. 
Yet  if  the  construction  contended  for  by  the  appellee  be 
adopted,  the  legislature  has,  by  a  dogmatic  statute,  conferred 
power  for  that  purpose  upon  an  administrator  with  the  will 
annexed." 

It  was  accordingly  held  that  the  adminstrator  was  not  en- 
titled to  the  fund.  There  are  few  opinions  in  the  books  of 
more  importance  than  this.  The  popular  idea  seemn  to  be 
that  all  the  duties  imposed  on  the  executors  of  a  will  are 
executorial  and  c</vered  b)'  his  bond,  and  i)at;s  to  his  successor 
in  the  office.  But  this  case  clearly  shows  how  false  is  such  a 
notion,  and  that  those  very  duties  which  are  the  most  im- 
porant,  and  in  the  execution  i/f  which  such  confidence  in  re- 
posed, and  liy  leuson  of  which  the  executor's  control  is  longest 
fjxtended,  nre  of  a  general  fiducial  character,  net  secured  by 
the  bond,  and  to  be  taken  charge  of  by  the  chancellor  and  not 
the  county  court. 

In  Blakey  v.  Johnson,  Ibid.,  199,  he  api)lied  a  rule  of  law 
that  is  just  enough  in  itself,  to  a  case  which  is  hardly  fitted. 
There  a  note  was  drawn  as  follows: 

Twelve  months  after  date  we  or  either  of  us  promise  to  pay 
Thomas  Johnson  five  hundred  dollars  for  value  received,  with 
ten  per  cent,  interest  from  date. 

September  11,  1874.  \VM.  ATKIN, 

C.  H.  BLAKEY. 

The  paper  being  a  **commercial  note'-'  and,  as  in  apparent, 
with  the  word  "aate"  alone  on  one  line,  September  11,  1874, 
alone  on  the  next,  and  then  on  the  third  the  first  signature. 
This  note  was  altered  after  Blakey  signed  it  by  inserting  the 
words  ^'interest  to  be  paid  semi-annually''  immediatley  after 
and  on  the  same  line  with  the  date.  The  alteration  was  held 
to  be  a  material  one,  but  not  to  discharge  Blakey  because  of 
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his  negligence  in  leaving  the  line  open.  It  is  submitted  that 
few  notes  are  so  written  that  they  might  not  be  altered  iu 
some  material  way  without  doing  anything  more  than  filling 
some  space  not  written  on,  and  that  to  hold  the  above  blank 
the  result  of  negligence,  is  to  set  up  a  standard  of  prudence 
far  higher  than  that  to  which  even  business  men  attain. 

In  Farmers  &  Drovers  Ins.  Co.  v.  Curry,  Ibid,  812,  he  held 
that  the  provisions  of  the  act  of  February  4,  1874,  to  the 
effect  that  **all  statements  and  descriptions  in  any  application 
for  a  policy  of  insurance  shall  be  deemed  and  held  representa* 
tions  and  now  warranties,  nor  shall  any  misrepresentation^ 
uunless  material  or  fraudulent,  prevent  a  recovery  on  the  pol- 
icy" could  be  avoided  by  a  stipulation  to  that  effect  in  the 
policy.  While  this  is  not  the  law,  it  is  a  pity  that  the  courta 
should  ever  have  so  held,  as  by  means  of  such  a  principle, 
beneficent  legislation  is  constantly  nullified. 

In  Greer  v.  Church,  Ibid,  481,  he  held  that  an  instrument 
of  writing  by  which  Church  purported  to  *'reut"  to  Martin  a 
piano  valued  at  $550  for  $400,  rent  received  the  first  month 
and  $10  per  month  for  six  months  thereafter,  and  $20  per 
month  thereafter,  with  a  privilege  of  purchase  at  $550,  credit- 
ing the  rent  paid,  was  a  sale. 

In  14  Bush,  1  Ray  v.  Sweeney,  he  examined  the  doctrine  as 
to  **ancient  lights"  as  established  in  England  and  after  show- 
ing that  the  authorities  in  its  favor  were**post-revolutionary,'* 
held  them  not  binding  on  our  courts,  and  decided  that  a  mere 
user  of  light  for  fifteen  years  did  not  establish  a  right  to  pre- 
vent the  erecton  of  a  building  that  would  obstruct  it.  The 
opinion  is  an  excellent  example  of  Judge  Cofer's  thoroughness  j 

in  a  search  for  sound  legal  principle.  I 

In  Mercer's  Adm'r  v.  Mackin,  Ibid,  434,  his  opinion  holds 
that  unless  a  will  is  clearly  shown  to  have  been  fraudulently 
suppressed,  its  existence  and  contents  can  not  be  proved  by 
testimony  as  to  the  declarations  of  the  testator  upon  the  sub- 
ject. The  case  was,  in  its  facts,  one  that  stronlgy  appealed  to 
so  jnst  a  man  as  Judge  Cofer  to  bend  the  law,  but,  in  this,  as 
in  all  other  respects,  he  was  an  inflexible  judge. 

In  Varble  v.  Ripley,  Ibid,  700,  he  held  that  the  proprietors 
of  a  tow  boat  were  not  common  carrier?. 
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The  next  opinion  that  will  be  noticed  in  this  volume, 
Sawyer,  Wallace  &  Co.,  v,  Taggart,  page  728,  is  one  of  the* 
best  of  Judge  Gofer's  decisions  upon  commercial  questions. 
The  case  involved  dealings  upon  margins,  and  in  few  classes^ 
of  questions  is  there  so  much  confusion  of  thought  as  in  this. 
The  learned  judge  makes  a  careful  analysis  of  such  contracts 
and  shows  that  while  thoy  may  be  put  to  a  use  which  is  hurt-^ 
ful  to  the  community,  yet  it  would  be  ruinous  to  legitimate 
trade  to  declare  them  all  illegal.  The  opinion  is  well  sum- 
marized in  the  syllabus. 

**1.  Contracts  for  the  sale  of  goods  to  be  delivered  at  a 
future  day  are  not  invalidated  by  the  circumstance  that,  at 
the  time  of  making  the  contract  the  purchaser  intends  to  re- 
sell before  the  time  for  the   delivery. 

**2.  Contracts  for  future  delivery,  entered  into  without  any- 
mutual  agreement,  tacit  or  express,  that  they  are  not  to  be- 
performed  by  delivery  of  the  goods  and  payment  of  the  price^ 
are  valid,  and  no  subsequent  agreement  to  settle  them  by  the* 
payment  of  differences  can  render  them  invalid. 

"8.  The  fact  that  the  purchaser  for  future  delivery  intends. 
not  to  receive  and  pay  for  the  gf  ods,  but  to  resell  them  beforos 
the  date  of  the  delivery,  furnishes  no  ground  for  holding  that, 
it   was  tacitly  understood,   the  contract  was  not  to   he  per- 
formed and  was  to  bo  settled  by  the  payment  of  differences. 

*'4.  A  purchase  of  goods  for  future  delivery — through  a  com- 
mission merchant  by  depositing  a  margin — who  orders  a  resale* 
before  the  contract  time  for  delivery,  is  liable  for  all  lossea. 
thereby  sustained. 

**5.  A  gaming  contract  is  one  in  which  it  is  agreed  or  un- 
derstood in  the  beginning  that  the  thing  dealt  for  is  not  in- 
tended to  be  delivered,  but  that  the  parties  are  to  settle  theii^ 
mutual  wagers  on  the  price,  by  paying  the  difference  betweerx 
sales  at  different  times. 

"The  contracts  in  this  cate  are  held  to  bo  valid." 

In  Couchman  v.  Maupin,  78  Ky.,  85,  he  held  that  an  execu- 
tion on  a-judgment  recovered  on  a  note  signed  by  all  the  mem- 
bers of  a  firm  can  be  levied  on  partnership  property,  and  that 
such  property  can  be  sold  thereunder,  and  that  partnershipk 
creditors  cati  not  intervene,  because  they  have  no  lien  except*, 
where  they  can  derive  it  through  the  partners. 
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In  Yeagerv.  Grovee,  Ibid,  278,  he  decided  that  an  attachment 
Avhich  did  not  run  in  the  r.anieof  the  Commonwealth  was  void. 

In  Greenwell  v.  Haydon,  Ibid,  333,  he  examines  the  ques- 
tion as  to  the  title  to  negotiable  paper  acqiiirejJ  when  overdue 
and  shows  that  not  only  is  the  purchater  subject  to  all  equities 
tind  defenses  that  would  be  good  against  the  real  owner  as 
against  the  maker,  but  that  the  title  of  such  purchaser  is  sub- 
ject to  be  defeated  by  that  of  any  one  who  has  one  that  is 
good  against  his  vendor.  This  is  also  the  judgment  of  the 
Supreme  Court  of  tho  United  States,  Vermilye  v.  Express  Co  , 
21  Wallace,  188,  although  curiously  enough,  this  case  is  not 
cited. 

In  Taylor's  Adm'r  v.  Pennsylvania  Company,  Ibid,  848,  he 
delivored  the  opinion  of  the  court,  holding  that  an  adminis- 
trator appointed  in  Kentucky  could  not  maintain  an  action  for 
the  death  of  his  intestate  caused  by  negligence  of  the  defend- 
ant in  Indiana,  although  such  an  action  was  allowed  by  a  stat- 
ute of  tliat  State.  This  is  opposed  to  the  view  recently  taken 
*of  this  subject  by  the  Court  of  Appeals  of  New  York  and  the 
-Supreme  Court  of  the  United  States.  (Dennick  v.  R.  R.  Co., 
108,  U.  S.) 

Turning  from  civil  to  criminal  cases,  the  following  of  the 
latter  class  may  be  noticed  as  of  special  interest: 

III  CotYman  v.  Commonwealth,  10  Bush,  49G,  it  appears  that 
the  prisoner  was  convicted  of  manslaughter,  and  sentenced  to 
the  penitentiary  for  eight  years.  Among  other  errors  assigned 
Avas  in  giving  the  following  instruction:  **The  court  instructs 
the  jury  that  though  they  may  believe  the  death  of  Harrison 
was  caused  by  the  surgical  operation;  yet  if  the  operation  was 
performed  by  physicians  as  a  remedy  for  the  wounds  inflicted 
by  the  defendant,  they  can   not  acquit  him  on  that  ground." 

On  this  Judge  Cofer  comments  as  follows: 

*'\Ve  can  not  approve  this  as  a  principle  of  the  law  of  the 
land.  The  mere  fact  that  the  operation  was  peformed  by 
physicians  as  a  remedy  for  the  wounds  inflicted  by  the  appel- 
lant, without  any  reference  to  the  question  whether  such  an 
operation  was  reasonably  deemed  to  be  necessary,  or  was  per- 
formed by  men  of  ordinary  skill  as  surgeons,  or  in  an  ordinarily 
skillful  manner,  can  not  render  the  appellant  legally  respon- 
«il)le  for  the  death  of  Harrison,  if,  in  fact,  the  operation,  and 
not  the  injuries  inflicted  by  him,  caused  his  death. 
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I  "The  rule  deducible  from  the  authorities  Beeme  to  he  that, 

!  where  the  wound  is  apparently  mortal,  and  a  surgical  opera- 

!  tioo  is  peformed  in  a  proper  manner,  under  the  circumstances, 

which  render  it  necessary  in  the  opinion  of  competent  sur- 
geons upon  one  who  has  been  wounded  by  another,  and  sucl> 
operation  is  itself  the  immediate  cause  of  the  death,  the  per- 
son who  inflicted  the  wound  will  be  responsible.  (Common- 
wealth V.  McPike,  3  Gushing,  181;  Parsons  v.  The  State,  21 
Ala.,  300. )  But  if  the  death  results  from  grossly  erroneous 
siirgioal  or  medical  treatment  the  original  author  will  not  be^ 
responsible.     (21  Ala.,  800.) 

''It  should,  therefore,  have  been  left  to  the  jury  in  this  case^ 
to  say,  whether  the  operation  performed  on  the  deceased  was 
such  as  ordinarily  prudent  and  skillful  surgeons,  such  as  were- 
to  be  procured  in  the  neighborhood,  would  have  deemed  nec- 
essary, under  the  circumstances,  in  view  of  the  condition  of 
the  patient,  and  whether  it  was  performed  with  ordinary  skill; 
and  they  should  have  been  told  that  if  they  found  the  affirm- 
ative of  these  propositions,  the  appellant  was  responsible,  al- 
though the  operation,  -and  not  the  wound  inflicted  by  him, 
caused  the  death;  but  that  if  they  found  that  the  operation, 
would  not  have  been  deemed  neceassary  by  such  ordinarily 
prudent  and  sldllful  physicians  and  surgeons,  or  it  would  have- 
been  deemed  necessary  and  was  not  performed  with  ordinary 
skill,  and  the  death  resulted  fron»  the  operation,  Qiid  not  from 
the  injuries  inflicted  by  the  ap])ellant,  they  ouglit  to  acquit 
him,  even  though  they  might  believe  such  injuries  would 
eventually  have  proved  fatal. 

"For  the  errors  indicated  the  judgment  is  reversed,  and  the- 
cause  is  remanded,  for  futher  proceedings  not  inconsistent 
with  this  opinion." 

In  Wilson  v.  Commonwealth,  Ibid,  52(5,  he  dismissed  the- 
appeal  of  Wilson,  who,  having  been  convicted  of  murder  and 
sentenced  for  life,  had  escaped  from  custody,  holding  that  the 
court  could  not  entertain  a  case  where  it  was  without  power  to. 
enforce  a  judgment. 

Brady  v.  Commonwealth,  11  Bush,  283,  is  interesting  as  a 
problem  how  a  jurj,  to  whom  it  was  proved  that  "Brady  and 
deceased  met  on  Fifth  street  just  before  deceased  was  shot; 
that  he  there  shot  at  the  appellant,  who  ran  down  the  street 
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toward  Limestone  street:  the  deceased  and  his  wife  then 
Tvalked  along  the  same  direction  in  which  appellant  had  gone, 
^nd  when  they  reached  Limestone  street  the  deceased  was  shot 
in  the  back  by  some  unseen  person,"  could  find  Brady  guilty 
«nd  fix  his  punishment  at  only  two  years  in  the  penitentiary. 

The  court  affirmed  the  judgment. 

In  Nichols  v.  Commonwealth,  Ibid,  575,  the  appellant  had 
"been  convicted  of  murder  and  sentenced  to  be  hung.  The 
t^ourt  affirmed  the  judgment,  and,  in  commenting  among  other 
things  upon  the  following  instruction,  **Malico,  in  the  legal 
-sense,  denotes  a  wrongful  act  done  intentionallly  without  just 
<;ause,  and  is  implied  by  low  from  any  deliberate  cruel  act 
committed  by  one  person  against  another,  however  suddenly 
•done,"  held  that  while  the  first  clause  was  inaccurate  in  mak- 
ing *' malice"  denote  *'an  act,"  instead  of  a  special  kind  of 
act  denote  malice,  it  was  not  prejudicial,  and  that  the  residue 
of  the  instruction  was  in  accordance  with  a  long  recognized  and 
•until  recently  universally  accepted  rule  of  the  common  law."- 

The  case  of  Commonwealth  v.  Jackson,  Ibid,  680,  was  an 
appeal  to  settle  the  question  as  to  whether,  on  an  indictment 
for  bigamy,  the  marriage  of  the  accused  to  either  wife  could 
be  proved  by  his  declarations  and  conduct.  Judge  Cofer  ex- 
^amines  the  question  carefully,  and  decides  that  it  can,  thus 
disregarding  the  rule  in  Massachusetts,  New  York  and  Connec- 
ticut, and  tfdopting  that  of  South  Carolina,  Virginia.  Georgia, 
Alabama.  Ohio,  Pennsylvania,  Maine  and  Illinois,  the  weight 
-of  numbers  as  well  as  reason.  As,  however,  the  court  had  not 
thought  so  the  Mormon  got  off. 

The  case  of  Commonwealth  v.  Davis,  12  Bush,  240,  appellee 
Avas  indicted  for  ^'giving"  ppirituous  liquor  to  a  minor.  The 
evidence  showed  that  he  and  Rison,  the  person  to  whom  it  was 
charged  that  he  gave  the  liquor,  were  aged  respectivley  sixteen 
and  seventeen  years;  that,  desiring  to  purc'uase  some  whisky, 
each  furnshed  a  part  of  the  money;  that  the  appellee,  in  the 
absence  of  Rison,  procured  whisky  and  when  they  met  next 
day  gave  some  of  it  to  Rison,  who  drank  it.  Judge  Cofer 
held  that  Davis  should  have  been  convicted;  that  the  word 
**g\ve"  in  the  statute  meant  to  furnish  or  supply,  and  not 
merely  to  bestow. 
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Id  13  Bush  are  three  opiuons,  reversing  judgments  of  con- 
viction in  cases  of  manslaughter,  the  first,  page  250,  being 
that  of  Terrell,  convicted  of  the  manslaughter  of  Harvey 
Meyers. 

In  14  Bush,  842,  he  reversed  a  judgment  of  conviction 
against  Grove  Itennedy,  but  a  new  trial  having  been  had,  and 
a  second  conviction,  this  was  affirmed  by  another  olDinion,  de- 
livered by  the  same  judge,  in  78  Kentucky,  448.  The  judg- 
ment of  reversal  seems  entirely  correct,  although  the  question 
was  narrow. 

In  14  Bush,  769,  Temple  v.  Commonwealth,  he  reversed  a 
judgment  of  conviction  because  the  prisoner  was  not  called  in 
to  hear  the  verdict. 

Judge  Cofer  rarely  dissented.  His  longest  dissenting  opinion 
is  that  to  the  opinion  of  the  court  in  Douglass  v.  Cline,  12 
Bush,  and  occupies  forty  pages. 

The  most  striking  reflection  in  this  review  of  Judge  Gofer's 
life-work,  for  so  it  must  l-e  regarded,  being  all  that  he  lias 
left  to  posterity,  is  its  narrow  oompaes.  Here  is  the  work  of 
seven  years,  and  it  can  be  printed  in  two  ordinary  volumes. 
And  these  were  not  to  him  an  ordinary  period  of  seven  years. 
They  covered  an  amount  of  intellectual  labor  that  man}'  men 
could  not  have  accomplished  in  a  whole  life-time.  Nor  did  he 
seem  to  be  specially  quick.  His  capacity  for  work  was  im- 
mense, and  bis  industry  untiring.  With  the  record  he  became 
fully  and  thoroughly  acquainted.  He  mastered  it  in  oil  its 
details,  and  his  desire  to  consider  and  respond  to  every  argu- 
ment that  was  addressed  to  him,  which,  while  affording  the 
highest  proof  that  he  had  fully  considered  a  case,  at  times 
extended  his  opinions  to  a  useless  length.  So  it  will  be  found 
that  he  delivered  an  unusual  number  of  responses  to  petitions 
for  rehearing;  thus  showing  a  second  deliberate  consideration 
of  the  case  in  hand.  In  his  dealings  with  the  bar,  Judge  Gofer 
was  uniformly  courteous  and  obliging.  He  was  never  impatient 
or  petulant,  and  showed  a  temper  as  well-poised  and  even  as 
his  mind.  Of  course,  the  first  requisite  for  a  good  judge  is 
patient  honesty.  This  Judge  Cofer  had  in  a  remarkable  de- 
gree. Ho  was  not  only  honest  in  the  ordinary  sense  of  not 
making  any  difference  between  lawyers  and  suitors  for  personal 
favor,  but  he  was  honest  with   himself.     He  considered  his 
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causes    calmly,    and    seemed   to     deliberately     ask     himself 
questions  and  do  his  best  to  correctly  answer  them.    His  opin* 
ions  show  that   he  indulged  in  no  sophisms,  and,    while  you 
might  think  him  wrong  in   his  conclusion,  yet  you  could  not 
doubt  that  he  believed  his  reasoning  as  well  t^  the  result  of  it 
to  be  correct.     As  he  never  imposed  on   himself,  so  he  never 
imposed  on  any  one  else.    This  may  seem  very  common  praise. 
But  it  is  certainly  true,  that  many  judges  who  honestly  be« 
lieve  that  they  have  reached  a  correct  conclusion,  the  justice 
of  the  case  in  hand    will  bring  to  their  aid  in  its  defense  argu- 
ments which  they  could  answer  themselves,and  instead  of  fairly 
admitting  that  certain  precedents  are  opposed  to    them,   and 
plainly  and  openly  disregarding  tliem,  attempt  to  bind  them- 
selves and  their  readers  to  their  force  !)}■  unsound  and  unmean- 
ing distinctions.     Many  of  the  friends  of  Judge  Cofer  believe 
that  he  paid  with  his  life  the  penalty  of  an   impossible  task. 
Complaints   have  been   made,   from   time  to   time,    that  our 
highest  court  was  too  slow,  that  it  was  behind   with  its  work, 
and  that  its  docket  was  falling  more  into  arrears   every  year. 
It  is  undoubtedly  true  that  our  Court  of  Appeals  does  not  de- 
cide in  proper  time  the  causes  that  are  brought  there.     The 
delay  of  justice   in   Kentucky,  amounts,  in  many  cases,  to  a 
denial  of  it.    But  is  this  the  fault  of  the  court?    In  24  Albany^ 
L.  J.,  2'22  (September  17,  1881),  will  be  found  some  instruct- 
ive statistics  on  this  subject.     It  appears  that  the  Supreme 
Court  of  West  Virginia  decides  between  50  and  00  cases  a  year; 
the  Supreme  Court  of  Virginia  from   75  to   100;  the  Supreme 
Courts  of  Ohio  and  Massachusetts  each  from  200  to  250;   the 
Supreme  Court  of  the  United  States  and  of  Pennsylvania  each 
from  250  to  800;  the  Supreme  Court  of  Illinois  and  the  Court 
of  Appeals  of  New  York  from  850  to  400.     The  court  of  the 
first  is  composed  of  three  judges,  that  of  the  second  of  five 
judges,  that  of  the  third  of  five  judges,  of  the  fourth  of  seven, 
judges,  of  the  fifth  of  nine  judges,  of  the  sixth,  seventh,  andi 
eighth  each  of  seven  judges.  All  of  them,  except  West  Virginia, 
and  Virginia,  of  which  I  am  uncertain,  require  the  records  to  be 
printed.     Now  in   September,  1881,  there  were  on  submisfion 
to  our  court  400  causes,  and  on  the  docket  for  hearing  at  the 
term   ending  January   1,  1882,   about  500  more,  making,  sa^ 


Digitized  by 


Google 


CAMPBELL  V.  GOLDEN,  &C.  355 

900,  manuecript  records  to  be  examined,  and  the  questions  in- 
volved to  be  decided  in  four  months.  And  this  with  four 
judges.  Such  a  task  is  utterly  impossible,  and  no  officer, 
however  conscientious,  should  feel  bound  to  sacrifice  himself 
to  so  vain  an  endeavor. 

In  conclusion,  the  State  of  Kentucky  has  suffered  a  loss  in 
the  death  of  Judge  Gofer  that  will  not  soon  be  repaired.  A 
just  judge,  an  upright  man,  a  patriotic  citizen,  his  name*  will 
be  known  and  praised  as  long  as  our  Commonwealth  shall 
exist.  ALEX.  P.  HUMPHREY. 


CAMPBELL  V.  GOLDEN,  &c. 

(Filed  November  8,  1881.) 

1.  Reasonable  compensation  to  guardian  for  seryices  is  not  limited,  arbf- 
trarily,  to  6  per  cent,  on  disbursements  where  services  are  rendered,  not 
only  in  managing  and  disbursing  money  of  bis  ward,  but  by  personal  care 
and  custody  of  the  ward,  whose  nurture  and  education  have  been  confided 
to  him. 

3.  Board  and  services  of  ward— Guardian  should  have  been  credited  with 
board  and  charged  with  value  of  services  of  ward  in  this  case. 

8.  Reasonable  expenses  in  collecting  money  loaned  by  guardian— In  this 
case  guardian  loaned  money  of  his  ward  to  nonresidents  at  10  per  cent.,  and 
Incurred  expenses  in  abortive  attempts  to  collect  it.  His  allowance  for  such 
expenses  is  limited  to  excess  of  interest  over  the  legal  rate. 

4.  Where  guardian  makes  10  per  cent.,  his  allowances  for  money  paid  and 
services  rendered  should  be  made  as  of  the  date  of  payment  and  rendition  of 
the  services,  and  interest  charged  to  him  at  10  per  cent,  on  the  remainder 
after  deducting  the  credits. 

5.  Principal  estate  of  ward  may  be  applied  for  the  payment  of  advance- 
ments made  by  the  guardian  in  furnishing  food,  raiment,  shelter,  and  edu- 
cation suitable  to  the  condition  of  the  ward,  under  circumstances  set  forth 
in  the  opinion  herein. 

Appeal  from  Knox  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hargia, 

When  Celia  Gibson  was  but  eighteen  months  old  her  mother 
died,  leaving  her  homeless  and  without  a  protector. 

The  appellant  was  immediately  appointed  and  qualified  aa 
her  guardian. 

December,  1881—2 
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He  at  once  took  custody  of  his  ward  and  collected  the  sum 
of  $B28.27,  which  descended  to  her  from  her  grandfather,  and 
was  all  the  estate  she  owned. 

It  appears  that  Celia  was  subject  to  the  diseases  incident  to 
childhood,  and  at  times  exceedingly  cross  and  fretful,  which 
made  it  necessary  for  appellant  to  hunt  new  homes  for  her,  as 
the  neighbor  women  whom  he  had  employed  to  clothe,  feed 
and  care  for  her  became  weary  of  their  charge. 

A  Mrs.  Pope  kept  her  longest,  at  $"26  per  year. 

When  she  })ecame  old  enough  to  attend  school  he  sent  her  to 
all  the  common  and  subscription  schools  taught  in  the  neigh- 
borhood:  boarded,  clothed  and  treated  her  well  at  his  own 
'home  from  the  time  she  was  twelve  years  old  until  her  elope- 
ment and  marriage  with  her  co-appellee  in  the  year  1871, 
which  was  her  seventeenth  year. 

During  the  whole  period  of  her  wardship  he  made  advance- 
ments to  defray  the  expenses  of  her  maintenance  and  educa- 
tion as  her  necessaries  demanded. 

His  daughter  was  about  the  same  age  of  Celia,  and  their 
treatment  was  so  much  alike,  no  difference  was  discovered  by 
any  of  the  witnesses- 

On  several  occasions  he  evinced  deep  solicitude  for  her  well- 
fare  by  riding  on  horseback  twenty  miles  to  see  her. 

In  the  inci])iency  of  his  duties  he  loaned  $300  of  her  money 
at  ten  per  cent,  interest  per  annum,  and  annually  collected 
the  interest  until  the  year  1870. 

The  interest  was  insufficient  to  maintan  her,  and  hence  he 
made  the  needed  advancements. 

He  was  subjected  to  considerable  expense  and  trouble  in  an 
abortive  effort  to  collect  tlie  principal  of  the  fund  he  had 
loaned,  ])y  reason  of  the  nonresidence  of  one  of  the  borrowers 
and  the  insolvenc}'  of  the  other,  l)ut  was  refused,  by  the  judg- 
ment, any  credit  for  service  or  expenses  incurred  on  that  ac- 
count. 

As  he  had  caused  the  money  to  yield  ten  per  cent,  per  an- 
num, and  subjected  himself  to  personal  responsibility  for  the 
loss  of  the  principal  by  contracting  for  a  usurious  rate  of 
interest  with  a  nonresident,  the  court  should  have  allowed  him 
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the  reasonable  expenses  and  value  of  his  personal  services,  not 
more,  however,  than  the  excess  of  interest  beyond  the  legal 
rate. 

He  was  allowed  $39  for  his  services  devoted  to  her  personal 
«afety,  sustenance,  education  and  social  elevation,  from  the 
t5radle  to  the  marriage  altar,  whither  her  husband,  now  dissat- 
isfied with  appellant's  conduct  as  guardian,  carried  her  against 
the  hitter's  consent. 

This  allowance  was  not  reasonable,  under  the  circumstances 
x)f  this  cu?e,  and  there  is  no  law  which  arbitrarily  confines 
the  alluwanc<3  to  the  sum  of  five  per  cent,  on  disbursements, 
where  the  services  of  the  guardian  are  rendered,  not  only  in 
managing  and  disbursing  the  money  of  his  ward,  })ut  by  per- 
Bonai  care  and  custody  of  the  ward,  whose  nurture  and  educa- 
tion have  been  confided  to  him. 

Section  11,  article  2,  chapter  48,  General  Statutes,  provides 
that'*the  guardian,  besides  all  necessary  disbursements  and 
repairs,  shall  be  allowed  by  the  court  a  reasonable  compensa- 
tion for  his  services." 

In  the  light  of  the  evidence,  $100  is  barely  reasona>)Ie  com- 
pensation for  his  services.  The  court  ought  to  have  allowed 
him  that  sum. 

While  ])oarding  with  appellant  she  rendered  some  services 
which  were  an  advantage  to  her  by  reason  of  their  light  charac- 
ter and  the  training  in  household  duties  that  their  perform- 
ance gave  to  her;  but  she  should  be  allowed  their  value  which, 
according  to  the  evidence,  could  not  have  exceeded  one-half 
the  value  of  her  board.  The  appellant  should  have  been  cred- 
ited with  her  board  and  charged  with  her  services  at  the  rate 
stated. 

He  was  charged  with  ten,  but  only  allowed  six,  per  cent, 
interest  on  the  expenditures,  board  advancements,  etc.,  made 
by  him. 

There  was  no  reason  for  charging  the  guardian  with  interest 
open  interest  in  biennial  rests,  as  no  balance  was  owing  by 
him  at  the  end  of  any  year  after  his  appointment,  which  he 
had  not  loaned  out. 

None  of  her  money  remained  in  his  hands  for  as  much  as 
one  year,  as  it  must  have  taken,  according  to  the  evidence,  the 
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$28.27  not  loaned  out  by  him,  to  clothe  and  care  for  Celia  tb«B- 
first  year  of  his  appointment. 

He  should  have  been  credited  with  the  sums  he  was  entitled 
to,  as  of  the  date  of  payment,  or  from  the  time  of  the  rendi- 
tion of  services,  and  interest  charged  to  him  at  ten  per  cent, 
on  the  remainder  after  the  deduction  of  credits.  Section  10^ 
article  2,  General  Statutes. 

It  is  insisted  that  the  principal  of  her  patrimony,  althougb 
it  is  personal  estate,  can  not  be  applied  for  the  payment  of 
advancements  made  by  the  appellant  in  furnishing  her  food^ 
raiment,  shelter  and  education  suitable  to  her  condition. 

It  is  true  that  the  first  clause  of  section  9,  article  2,  chapter- 
48  of  the  General  Statutes,  forbids  the  allowance  of  any  dis- 
bursements to  the  guardian  for  maintenance  and  educatioa 
beyond  the  income  of  the  estate,  but  the  second  exception 
thereto  embraced  in  the  same  secton,  authorizes  the  judicious, 
and  proper  application  of  the  principal  of  the  ward's  per- 
sonal estate  to  his  board  and  tuition,  when  it'  is  best  for  the* 
ward  to  so  use  it. 

And  so  the  principal  of  the  personalty  may  be  used  whea 
the  ward  is  of  such  tender  years  or  infirm  health  that  he  can 
not  be  apprenticed  or  no  suitable  person  will  take  him  as  au. 
apprentice. 

To  this  may  be  added  that  the   11th  section   named  above- 
.  directs  an  allowance  to  the  guardian  for  all  necessary  disburse- 
ments. 

These  provisions  are  intended  to  embrace  such  a  case  as  we- 
conceive  this  one  to  be,  and  to  protect  from  want  or  ignorance 
wards  with  small  personal  estates. 

The  expenditures  and  advancements  by  the  appellant  were 
judiciously  and  properly  made  for  necessaries,  board,  and  edu- 
cation of  his  ward,  whom  he  fitted  for  the  sphere  in  which  she 
moves.  And  if  it  should  become  necessary,  upon  a  settlement 
of  his  accounts  according  to  the  principles  herein  indicated, 
to  apply  the  whole  of  the  principal  of  her  estate  in  his  handa. 
to  reimburse  him,  he  is  entitled  by  law  to  have  it  done. 

It  was  held,  in  the  case  of  Jarret  v.  Andrews,  <fec.,  7  Bneh^ 
814,  that  ''where  necessary  to  the  proper  maintenance   and 


Digitized  by 


Google 


TATE  V.   SALMX)N,  AC.  359 

^ucation  oF  the  ward  or  for  the  payment  of  debts,'*  the  chan- 
tjellor  would  direct  the  sale  of  an  infant's  real  estate,  or  reim- 
burse the  guardian  by  the  sale  of  real  estate  for  advancements 
which  the  chuncellor  would  have  authorized  had  he  been  ap- 
plied to  before  they  were  made. 

And  it  i^  plain  the  statutes  are  more  stringent  against  the 
^ales  of  real  estate  to  reimburse  guardians  for  advancements 
than  they  are  against  the  appropriation  of  personalty  for  such 
«  purpose. 

This  distinction  was  put  in  the  satutes  because  of  the  differ- 
-^nce  in  the  nature  of  personal  and  real  estate. 

Wherefore,  the  judgment  is  reversed,  and  cause  remanded 
^ith  directions  to  render  judgment  in  conformity  to  the  prin- 
<ciple8  of  this  opinion. 

W.  0%  Bradley  for  appellant. 

Dishman  &  McClary  for  appellees. 


TATE,  TREASURER  v.  SALMON,  Ac. 
(Filed  November  8,  1881.) 

1.  No  action  can  be  brought  against  the  State,  until  it  is  authorized  by 
^w. 

9.  Deposit  of  110,000  with  the  State  Treasurer  by  the  Piedmont  and  Ar- 
liufcton  Insurance  Co.,  under  section  47  of  '*An  act  to  establish  an  Insurance 
Bureau,"  approved  March  10.  1870,  can  not  be  recovered  in  an  action  bj  a 
4K>licy  holder  in  said  company  against  the  State  treasurer. 

8.  Said  fund  must  remain  in  the  custody  of  the  treasurer,  subject  to  suob 
'^se  or  appropriation  as  may  hereafter  be  provided  by  law. 

4.  No  suit  to  recover  or  dispose  of  said  fund  can  be  maintained  until  the 
general  assembly  shall  direct  by  law  in  what  manner,  and  in  what  court,  it 
may  be  brought^ 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Lewis. 

By  section  47  of  an  act  of  the  general  assembly  entitled, 
**An  act  to  establish  an  Insurance  Bureau,"  approved  March 
!0,  1870,  it  is  provided  as  follows:  '*When,  by  the  laws  of  any 
t)ther  Stat«  any  taxes,  fines,  penalties,  deposits  of  money  or 
of  securities  or  other  obligations,  prohibitions  or  requirements, 
are  imposed  upon  insurance  companies  organized  or  incorpor- 
ated under  any  general  or  special  law  of  this  State  and  trans- 
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acting  business  in  such  olher  State,  or  upon  the  agents  of  sucb 
insurance  company,  greater  than  those  imposed  upon  6imi]a^ 
companies  by  the  laws  of  this  State,  or  when  such  Jaws  of 
other  States  shall  require  insurance  com])anies  of  this  Com« 
mon wealth  to  dep<;sit  money  or  security  for  the  benefit  or  pro-^ 
tection  of  citizens  of  such  other  States,  or  when  the  laws  of 
any  other  State  or  the  officer  thereof,  shall  prohibit  companies 
of  this  Commonwealth  from  transacting  business  in  said  State 
without  a  special  examination  of  said  companies,  or  acompu- 
tatiton  of  their  liabiliites  by  the  officers  of  said  State,  the 
same  taxes,  fines,  i)enalties,  deposits,  examinations,  obliga* 
tions  and  requirements  shall  be  imposed  upon  all  insurance 
companies  doing  business  in  this  State  which  are  incorporated 
or  organized  under  the  laws  of  such  States  and  upon  their 
agents." 

It  appears  that  the  legislature  of  the  State  of  Virginia 
passed  a  law  requiring  every  life  insurance  company,  organ-- 
ized  or  incorporated  under  laws  of  other  States,  before  doing 
business  in  that  State,  to  deposit  with  the  treasurer  thereof 
securities  of  the  cash  value  of  at  least  $10,000.  It,  therefore^ 
became  the  duty  of  the  insurance  commissioner  of  this  State, 
under  section  47,  just  quoted,  to  require  the  Piedmont  and 
Arlington  Life  Insurance  Company,  a  C(,rporati(>n  created  by 
law  of  Virginia,  t(i  deposit  like  securities  with  the  treasurer  of 
this  State  before,  and  as  a  condition  of  doing  Ijusiness  here; 
and,  accordingly,  such  deposit  was  made. 

This  acti(  n  was  Ijrongh  in  the  Daviess  Circuit  Court  liy  ap« 
pellee,  Salmon,  against  James  W.  Tate,  Treasurer  of  the  Stale, 
and  (,thers,  for  tlie  ])uri)()se  of  compelling  him  to  deliver  that 
fund  to  the  commissioner  and  receiver  of  that  court  to  lip  paid 
and  distributed,  under  orders  (if  court,  to  the  holders  of  poJ« 
icies  of  insurance  issued  by  the  Piedmont  and  Arlington  Com- 
pany. 

It  is  alleged  in  the  ])etition  that  appellee  and  others  hold 
such  policies  of  insurance,  and  have  duly  i)aid  the  premiuina 
thereon;  that  the  company  has  violated  its  contract  of  insur* 
ance  made  with  the  policy-holders,  forfeited  its  right  to  receive 
further  premiums,  and  has  become  insolvent  and  made  an  as*- 
signment  of  its  property  which  is  in  the  hands  of  the  receiver 
of  a  Virginia  court. 
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The  demurrer  to  the  petition  filed  by  Tate,  treasurer,  having 
been  overruled,  and  the  court  having,  by  an  order,  required 
him  to  deliver  the  fund  in  his  custody  to  the  receiver  of  the 
court,  he  has  appealed. 

The  only  question  necessary  to  decide  is,  whether  this  action 
can  be  maintained  against  the  treasurer  of  the  State  at  all. 

By  section  0,  article  8  of  the  Constitution,  it  is  provided 
that  **the  general  assembly  may  direct,  by  law,  in  what  man- 
ner and  in  what  courts,  suits  may  be  brought  against  the 
Commonwealth/'  But  the  general  assembly  has  not  seen 
proper  to  enact  a  general  law  authcirizing  such  suits  to  be 
brought,  or  conferred  upon  any  court  of  the  State  jurisdiction 
to  contr/)!  and  distribute  the  fund  in  the  custody  of  the  treas- 
urer. 

It  has  been  repeatedly  decided  by  this  court  that,  in  the 
absence  of  a  law  ex])rHHsly  authorizing  it,  the  State  can  not  be 
made  a  party  defendant  or  garnished,  and  is  not  sueable  in 
her  own  courts.  *'That  parties  will  not  be  allowed  to  evade 
this  inhibition  by  ignoring  the  State  in  their  suits  and  ])ro- 
ceeding  directly  against  the  public  oflicer  having  the  custody 
of  the  moneys  sought  to  be  reached."  (Divine  v.  Harvie,  7 
Monroe,  489;  Tracy  v.  Hornbuckle,  8  Bush,  88(3;  Rodman  v. 
Musselman,  12  Bush,  85f3. ) 

As  no  law  has  l>een  passfnl  by  the  general  assembly  for  the 
disposal  of  thn  fund,  it  nuist  remain  in  the  custody  of  the 
Treasurer  of  the  State,  subject  to  such  use,  or  approi)riation 
as  may  hereafter  be  ])r()vided  iiy  law,  and  no  suit  to  recover  or 
dispose  of  the  fund  can  be  maintained  until  the  general  assem- 
bly shall  direct  \n  what  manner,  and  in  what  court,  it  ma}"  be 
brought. 

Wherefore  the  judgmeiit  of  the  court  below  in  overruling  the 
demurrer  to  the  i)etiti3n,  and  directing  appellant  to  pay  the 
fund  over  to  the  receiver  of  that  (!ourt,  is  reversed  and  the 
cause  remanded,  with  directions  to  dismiss  the  petition  of 
appellee. 

P.  \V.  Hardin  for  appellant- 
Owen  &  Ellis  for  appellee. 
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WILSON,  &o.  V.  EWING,  Ac. 
(Filed  November  10,  1881.) 

1.  "The  wife  shall  be  entitled  to  one-third  of  the  rents  and  profits  of  her 
husband's  dowable  real  estate,  from  bis  death  until  dower  is  assigned.? 
<Seotion  8,  article  4,  chapter  52,  General  Statutes.) 

2.  A  lien  for  purchase  money  is  a  lien  upon  the  land,  but  not  a  lien  oo 
rents  and  profits. 

8.  The  right  of  the  widow  to  one-third  of  the  rents  and  profits,  from  the 
death  of  her  husband,  until  the  lien  is  enforced  by  judgment  and  sale,  or 
dower  is  assigned,  is  not  affected  by  the  existence  of  the  lien  on  the  land. 

Appeal  from  Bath  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hargis. 

R.  W.  Mark  having  died  the  owner  in  fee  simple  of  a  tract 
of  land  on  which  he  owed  a  part  of  the  purchase  money,  suit 
was  instituted  to  enforce  the  lien  therefor  and  to  sell  the  land 
to  pay  his  general  creditors,  his  personal  estate  being  insuflS- 
cient  for  that  purpose. 

Pending  these  proceedings  the  land  was  rented  for  the  years 
1878  and  1875  by  the  court's  commissioner  and  receiver,  and 
the  widow  of  Mark  occupied  and  received  the  rent  for  the  year 
1874. 

It  took  88  acres  of  the  land  to  pay  the  vendor's  lien,  and  the 
court  assigned  dower  to  the  widow  in  the  remaining  88  acres,  1 
rod,  and  28  poles,  and  adjudged  that  she  was  entitled  to  one- 
third  of  the  rents  produced  by  the  last  named  quantity  from 
her  husband's  death  until  she  was  assigned  dower  in  it,  but 
decreed  the  distribution  between  appellees,  who  are  creditors  of 
decedent,  of  the  whole  of  the  rents  accruing  from  the  88  acres 
after  his  death  and  before  it  was  sold  to  pay  the  purchase 
money  or  her  dower  was  assigned. 

From  that  judgment  she  has  appealed. 

The  amount  of  rent  collected  by  her  was  one-third  of  the 
total  rents  issuing  out  of  said  land  for  the  three  years  named, 
and  she  should  not  have  been  required  to  pay  any  of  it  to  her 
husband's  creditors,  as  it  was  the  exact  amount  she  was  en- 
titled to  by  law  out  of  said  rents. 

Section  8  of  article  4,  chapter  52,  General  Statutes,  provides 
that: 
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''The  wife  shall  be  entitled  to  ooe-tbird  of  the  lents  and 
profitB  of  her  huabaDd's  dowable  real  estate,  from  his  death 
until  dower  is  assigned.'' 

It  ia  true  this  court  held,  iu  the  case  of  Harrison  v.  Griffith, 
Ac,  4  Bush,  147,  that  a  widow  is  not  entitled  to  dower  as 
against  a  vendors'  lien  for  purchase  money,  but  the  question 
of  her  right  to  rent  before  the  enforcement  of  the  lien  was  not 
presented  or  decided  in  that  case,  and  it  is  not  authority  on 
the  question  involved  here.  The  lien  for  the  purchase  money 
was  upon  the  land,  and  not  upon  the  rents  and  profits,  as  was 
held  by  this  court  in  the  case  of  Collins,  &c.  v.  Richart,  Ac, 
14  Bush,  where  a  lien  of  this  character  was  considered. 

As  the  rents  could  not  be  subjected  to  the  payment  of  the 
lien,  we  can  not  see  how  the  existence  of  the  lien  affects  the 
right  of  the  widow  to  the  rents  of  her  husband's  dowable  real 
estate  from  his  death  to  the  assignment  of  dower  to  her. 

The  lien  for  the  purchase  money  did  not  destroy,  but  was 
superior  to,  her  right  of  dower. 

Had  the  lien  beeii  paid  off,  no  question  of  her  right  to  dower 
in  the  whole  tract  could  have  been  raised,  and  the  mere  exist- 
ence of  the  lien,  which  does  not  increase,  diminish  or  embrace 
the  rents  can  not  deprive  her  of  the  right  to  one-third  thereof, 
which  the  statute  provides  she  shall  be  entitled  'to  for  the 
period  these  were  collected  and  accrued. 

No  right  of  substitution  by  appellees  to  the  rents  exists 
through  the  lien  holder,  as  he  has  no  more  right  to  the  rent^^ 
than  any  genera!  creditor  of  the  husband,  and,  therefore,  the 
rents  should  be  disposed  of  as  if  the  lien  had  never  existed. 

If  the  land  was  dowable  real  estate,  her  right  to  one-third  of 
ail  the  rents  named  is  unquestionable,  and  section  2  of  the 
same  article  quoted  settles  this  question  in  her  favor,  by  de- 
claring that  she  shall  be  endowed  of  the  real  estate  of  which 
he  was  seized  of  an  estate  in  fee  simple  at  any  time  during 
the  coverture. 

He  was  seized  of  the  land  during  coverture,  and  the  tenure 
of  his  estate  therein  was  in  fee  simple,  and  the  land,  was  there- 
fore, dowable  real  estate  in  the  sense  those  terms  are  used  in 
section  8  already  written  out. 
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Wherefore,  fche  judgment  is  reversed,  and  cause  remanded 
for  judgment  consistent  with  this  opinion. 
W.  Gudgell  &  Son  for  appellants. 
N.  B.  Young,  J.  S.  Hart  for  appellees. 


SMITH  V.  COMMONWEALTH. 

(Filed  October  29,  18S1— Not  to  he  reported.) 

Carrying  concealed  deadly  weapons— County  judges  and  justices  of  the 
peace  have  jurisdiction,  under  act  of  March  6,  1876,  of  prosecutions  for  car- 
ryioK  concealed  deadly  weapons. 

Appeal  from  Owen  Circuit  Court. 

Opinion  of  the  court  l)y  Chief  Justice  Lewis. 

The  only  question  nt^cesisary  to  dt^cide  in  this  case  is,  whether 
a  county  judge  has  jurisdiction  for  the  trial  of  prosecutions 
for  the  offense  of  carrying  concealed  upon,  or  about,  the  per- 
son a  deadly  weapon. 

By  section  1,  article  80,  chapter  :?0,  General  Statutes,  it  is 
provided  that  a  person  guilty  of  that  otlense,  upon  indictment 
and  conviction,  shall  l)e  punished  by  fine  not  less  than  twenty- 
five  nor  more  than  one  hundred  dollars  and  imprisoned  in  the 
county  jail  not  less  than  ten  nor  more  than  thirty  days.  And 
by  section  2  it  is  provided  that  a  magistrate,  before  whom  a 
person  charged  with  the  offense  is  brought,  shall,  if  after  hear- 
ing the  evidence  he  believes  him  guilty,  require  bail  for  his 
appearance  at  the  next  term  of  the  circuit  court  to  answer  any 
indictment  against  him. 

By  section  9,  title  1,  Criminal  Code,  it  is  provided  that  all 
public  offenses  may  be  prosecuted  by  indictment  ( xcept,  Ist, 
offenses  of  public  oflicers  when  a  iiff'erent  mode  of  procedure 
is  prescri))ed  by  law.  2.  Oft'enses  ordiiuirily  within  the  juris- 
diction of  justices  of  the  peace  or  police  courts.  3.  Offenses 
arising  in  the  militia  of  which  a  military  court  has  exclusive 
jurisdiction. 

By  section  10  it  is  provided  that  offenses  within  the  juris- 
diction of  a  justice  of  the  peace,  or  of  a  city  or  police  court, 
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the  punishment  of  which  is  a  fine  Jimited  to  one  hundred  dol- 
lars, may  be  prosecuted  by  a  summons  or  warrant  of  arrest,  in 
which  shall  be  stated  in  general  terms  the  offense  charged  to. 
have  been  committed. 

The  purpose  of  using  the  word  may  instead  of  shall  in  the 
9th  and  10th  sections  is  to  provide  for  the  trial  of  offenses  of 
which  justices  of  the  peace  and  circuit  courts  have  concurrent 
jurisdiction  either  by  summons  or  warrant  of  arrest  when 
tried  in  justices'  courts,  or  upon  indictment  in  the  circuit 
court. 

At  the  time  of  the  adoption  of  the  General  Statutes,  circuit 
courts  had  exclusive  jurisdiction  of  prosecutions  for  the  offense 
of  carrying  concealed  deadly  weapons,  and  heiicu  there  could 
be  no  trial  or  conviction  therefor,  without  previous  indictment, 
because  such  is  the  legal  mode  of  proceeding  in  the  trial  of  an, 
offense  in  that  court,  as  well  those  of  which  it  \m<  concurrent, 
as  those  of  which  it  has  exclusive  jurisdiction. 

But  by  an  act  of  the  general  assembly,  approved  March  0, 
1878,  the  criminal  jurisdiction  of  justices  courts  has  l)eon  in- 
creased, and  now  they  may  try  persons  accused  of  offenses  the 
punishment  of  which  is,  in  additon  to  a  fine  not  exceeding  one 
hundred  dollars,  imprisonment  not  exceeding  fifty  days,  or 
both  such  fine  and  imprisonment,  which  brings  the  trial  of 
the  aljove  named  offense  within  their  jurisdiction.  And  as 
the  mode  of  procedure  is  an  incident,  and  not  a  condition  of 
the  exercise  of  jurisdiction,  it  follows  that  such  offY'nses  may 
be  now  tried  either  by  summons  or  warrant  of  arrest  in  jus- 
tices courts,  or  in  the  circuit  court  upon  indictment. 

By  subsection  (),  section  [I],  title  2,  Criminal  Code,  judges 
of  county  courts  have  the  same  original  jurisdiction  as  justices 
courts. 

The  court  below,  therefore,  erred  in  sustaining  the  demurrer 
to  the  defendant's  plea  of  former  trial  and  conviction  before 
the  judge  of  the  county  court. 

Wherefore,  the  judgment  is  reversed,  and  cause  remanded, 
with  directicms  to  overrule  the  demurrer,  grant  defendant  a  new- 
trial,  and  for   other   ])roceedings  consistent  with  this  opinion.. 

H.  P.  Montgomery  for  appellant. 

P.  \V.  Hardin  for  appellee. 
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COMMONWEALTH  v.  BRUCE, 
(Filed  November  17,  1881.) 

1.  Judgment  of  acquittal  In  felony  oases  may  be  reviewed,  on  the  appeal 
-t)f  the  Commonwealth,  for  the  purpose  of  securing  a  uniform  and  correct 
•administration  of  justice,  although  the  judgment  can  not  be  reversed. 

2.  On  an  indictment  for  housebreaking  the  question  as  to  whether  the 
place  of  ingress  is  a  part  of  the  house  charged  to  have  been  broken  into  is  a 
question  of  law  for  the  court,  and  not  a  question  of  fact  to  be  submitted  lo 
the  jury. 

Appeal  from  McCracken  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hines. 

This  is  au  appeal  from  a  verdict  and  judgment  of  acquittal 
on  an  indictment  for  housebreaking,  the  penaltj'  of  which  ia 
-confinement  in  the  penitentiary  from  one  to  five  years. 

The  first  question  is  as  to  the  power  of  this  court  to  review 
the  rulings  of  the  lower  court  upon  judgment  of  acquittal  in 
telony  cases.  It  was  held  in  Commonwealth  v.  Cain,  14  Bush, 
■«nd  we  now  hold,  that  such  judgments  may  be  reviewed  od 
the  appeal  of  the  Commonwealth  for  the  puprose  of  securing  a 
uniform  and  correct  administration  of  justice,  although  the 
judgment  can  not  be  reversed.  This,  we  think,  is  the  proper 
construction  to  be  given  to  sections  885.  887  and  889  of  the 
•Criminal  Code.  , 

The  specification  in  the  indictment  is  to  the  effect  that  ap- 
pellee broke  and  entered  into  a  certain  storehouse  with  the 
felonious  intent  to  steal  therefrom.  The  evidence  showed  that 
"the  accused  entered  the  cellar  under  the  storeroom  by  remov- 
ing a  grate  on  the  street  which  gave  entrance  to  the  cellar. 
The  evidence  further  showed  that  there  was  a  communication 
throug  a  hatchway  to  the  store,  and  that  the  cellar  was  used  to 
store  goods. 

The  court  instructed  the  jury  that,  if  they  believed  from 
the  evidence,  that  the  grating  removed  by  the  accused  was  not 
^  part  of  the  storehouse,  they  should  acquit.  The  only  ques- 
tion is  as  to  the  correctness  of  that  instruction. 

Whether  the  place  of  ingress  in  such  cases,  which  are  anal- 
ogous to  burglaries  at  common  law,  is  a  part  of  the  house 
x;harged  to  have  been  broken  into  is  a  question  of  law  for  the 
^ourt,  and  not  a  question  of  fact  proper  to  be  submitted  to  the 
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fiDding  of  a  jury,  and,  therefore,  if  as  a  matter  of  law  the- 
grating  removed  was  a  part  of  the  storehouse,  it  was  the  duty- 
of  the  court  to  tell  ^the  jury  that  such  entry  was  a  breaking' 
within  the  meaning  of  the  statute.  As  a  general  rule,  wheres 
there  is  internal  communication  between  the  room  or  apart- 
ment broken  into  and  the  room  or  building  into  which  the- 
accused  is  charged  to  have  feloniously  entered,  such  entry 
completes  the  oifeuse  denounced  by  the  statute  so  far  as  the. 
act  of  breaking  and  entering  is  concerned.  Bishop  on  Statu-, 
tory  Crimes,  section  282.  In  this  case  there  was  such  internal 
communication,  and  the  facts  of  the  case  are  within  the  rule- 
stated. 

The  judgment  of  the  lower  court  must  stand,  but  the  clerk, 
will  certify  this  opinion  as  containing  the  law  of  the  case. 

P.  W.  Hardin  for  appellant. 


CASON  V.  CASON. 
(Filed  November  17,  1881.) 

Defect  iD  not  mentioDing  counterolaim  In  the  oaption  of  the  answer- 
may  be  waived. 

The  plaintiff  having  replied  to  the  answer,  in  the  caption  of  which  the 
counterclaim  asserted  was  not  mentioned,  he  thereby  waived  all  right  to 
raise  that  objection  after  issue  joined. 

Appeal  from  Harrison  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

Subsection  4  of  section  96,  chapter  4  of  the  Civil  Code,  pro-, 
vides  that,  **A  defendant  shall  not  have  judgment  upon  a  set-^ 
of^  or  counterclaim,  unless  the  caption  of  the  answer  contain 
the  words,  answer  and  set-off,  or  the  words,  answer  and  coun- 
terclaim, but  a  nomlescription  in  the  caption  of  the  nature  of 
the  defendant's  claim  shall  not  prevent  him  from  having  judg^ 
ment,  nor  shall  a  plaintiff  have  judgment  upon  a  counterclaim 
unless  the  caption  of  his  reply  contain  the  words,  reply  and 
counterclaim."  The  object  of  this  provision  is  to  apprise  the. 
adverse  party  that  a  claim  is  set  up  either  in  the  nature  of  a^ 
seto-ff  or  counterclaim  upon  which  a  judgment  is  sought,  and 
to  prevent  him  from  being  misled  by  denominating  the  pleads 
ing  an  answer  only.     In  the  present  case  the  counterclaim  ia. 
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styled  answer  of  defendant.  This  answer  seeks  a  judgment 
over,  and  contains  all  the  averments  necessary  to  make  it  a 
counterclaim,  and  the  appellant  (plantiff  below)  replied  to 
the  counterclaim  and  on  that  pleading  an  issue  was  found. 
The  appellant  could  not  have  been  misled  in  such  a  state  of 
case,  and  he  waived  all  right  to  object  to  the  pleading  after 
issue  joined. 

No  motion  was  made  in  the  court  below  to  require  the  char- 
acter of  the  pleading  to  be  given  in  the  caption,  but  appellant 
responded  to  the  counterclaim,  and  on  that  a  judgment  waB 
rendered  against  him. 

If  there  had  been  no  reply  to  the  answer,  and  a  judgment 
had  gone  l)y  default  for  the  counterclaim,  then  that  provision 
of  the  Code  would  apply,  as  the  caption  bad  the  effect  of  in- 
ducing the  plaintiff  to  believe  that  no  judgment  over  was 
sought. 

We  think  the  proof  authorized  the  recovery. 

The  judgment  below  is  affirmed. 

C.  W.  West  for  appellant. 

L.  M.  Martin  for  appellee. 


TWIN  CREEK  &  COLEM  ANSVILLE  TURNPIKE  ROAD  CO. 

V.  REMAKER. 

SAME  V.  LANCASTER. 

(Filed  November  17,  1881.) 

"Where  several  promise  to  contribute  to  a  oonimon  object,  shared  by  aU, 
the  promise  by  each  may  be  a  good  consideration  for  the  promise  of  the 
others. '  * 

In  this  case  those  who  had  promised  to  subscribe  stock  to  a  turnpike  road 
company,  upon  its  organization,  were  not  permitted  to  withdraw  from  the 
-company  after  the  act  of  incorporation  had  taken  place. 

Appeal  from  Harrison  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

These  appeals  are  prosecuted  from  a  judgment  of  the  Har- 
rison Circuit  Court,  in  which  a  demurrer  was  sustained  to  the 
petitions  of  the  appellant  and  the  actions  dismissed. 

J.  A.  Lafferty,  John  \V.  Martin,  and  others,  including  the 
two  appellees,  J.  H.  Remaker  and  Reuben  Lancaster,  were 
desirous  of  constructing  a  turnpike  road  in  the  county  of  Har- 
rison, between  certain  designated  points,  and,  with  a  view  of 
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creatiug  an  incorporated  company  under  chapter  56  of  the 
General  Statutes,  so  as  to  begin  the  enterprise,  entered  into 
the  following  agreement,  or  made  what  is  alleged  to  have  been 
a  subscription,  as  follows: 

'*We,  the  undersigned,   for  the  purpose  of  constructing  a 

turnpike  road  from to (designating 

the  beginning  and  terminus  of  the  road),  promise  and  agree 
to  subscribe  the  amount  set  opposite  our  respective  names  to 
the  capital  stock  of  a  company  to  be  organized  for  that  pur- 
pose, and  to  pay  the  same  in  such  installments  as  may  be 
called  for  by  the  proper  officers  of  such  company,  and  we  fur- 
ther agree  that  our  said  subscription  may  be  subject  to  a  call 
of  ten  per  cent,  as  soon  as  such  company  or  corporation  is 
completed  or  organized.  Given  under  our  hands,"  &c.  Signed 
by  J.  A.  Laf!'erty  and  eleven  others,  the  names  of  the  two 
appellees  being  among  the  number. 

The  parties,  or  some  of  them,  to  that  subscription  organized 
a  company  with  the  corporate  name  of  the  Twin  Creek  and 
Colemansville  Turnpike  Road  Company,  for  the  purpose  of  con- 
structing the  turnpike  road  mentioned  in  the  sul)scription. 

The  appellees  were  named  as  corporator?,  together  with  the 
others  whose  names  appear  in  the  subscription,  but  whether 
they  authorized  their  signatures  to  the  articles  of  association 
filed  for  record  in  the  office  of  the  county  court  clerk  does  not 
appear. 

After  the  statute  had  been  complied  with  and  the  company 
organized,  a  call  was  made  on  the  appellees  for  a  part  of  their 
subscription,  and,  refusing  to  pay,  this  action  was  instituted 
in  the  name  of  the  corporation,  and  on  the  agreement  to  sub- 
scribe, to  recover  the  amount  of  the  call  made. 

An  answer  was  filed  to  the  petition,  to  which  there  was  a 
demurrer,  and  that  pleading  r»^aching  back,  the  demurrer  was 
sustained  to  the  petitic'U.  An  amendment  was  then  filed,  and 
a  demurrer  sustained  to  the  petition  as  amended,  and  a  judg- 
ment rendered  for  the  defendants. 

The  organization  of  the  company  is  alleged  in  the  original 
petition,  the  promise  to  pay  by  reason  of  the  subscription 
made  prior  to  the  act  of  incorporation,  the  demand  of  the 
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appellees  under  a  call  properly  made  and  their  refusal  to  pay, 
<&c.  lu  the  ainendmeut  it  is  alleged  that  the  articles  of  incor- 
poration were  entered  into  in  pursuance  of  the  subscriptioD 
made  prior  to  the  incorporation  of  the  company,  and  that  the 
corporators  and  others  signing  the  subscription  did  so  relying 
upon  the  defendants  promise  to  pay  their  subscription — that 
it  is  in  process  of  construction,  with  contracts  made  for  that 
purpose,  and  the  subscription  of  the  appellees  is  necessary  to 
its  completion. 

The  statements  of  tne  petition,  as  amended,  constituted  a 
cause  of  action.  The  association,  made  by  virtue  of  a  provis- 
ion of  the  General  Statutes,  is  nothing  more  than  a  private 
corporation,  and  although  the  improvement  contemplated  ift 
for  the  public  good,  the  road,  or  rather  the  pro6ts  from  its- 
use,  enures  to  the  benefit  of  the  stockholders,  and  the  contract 
or  subscriptions  entered  into  prior  to  the  organization  of  the 
company  creates  such  an  obligation  as  renders  the  appelleea 
liable  for  their  subscription. 

The  purpose  of  signing  their  subscription  was  to  enable  the 
subscribers  to  organize  and  form  a  corporation  that  would 
enure  to  the  benefit  of  all.  It  was  in  fact  a  mutual  agreemeDt 
by  which  each  subscriber  pledged  himself  to  the  other  to  pay 
a  certain  sum  of  money  in  order  to  perfect  the  organization 
and  complete  the  enterprise.  **A  subscriber  or  partner  in  an 
intended  undertaking,  embracing  an  agreement  to  take  meas- 
ures to  carry  out  the  same,  can  not  discharge  himself  from 
liability,  or  repudiate  the  concern  to  which  he  may  have  thus 
pledged  himself."  (Angel  &  Ames  on  Corporations,  section. 
528.) 

This  was  not  in  fact  an  agreement  to  subscribe,  but  it  was  & 
subscription  without  any  other  condition  than  the  organiza- 
tion of'the  company  or  corporation;  '*we  further  agree  that 
our  said  subscription  may  be  subject  to  a  call  of  ten  per  cent, 
as  soon  as  such  a  company  or  corporation  is  completed  or 
organized." 

There  was  no  other  condition  annexed,  and  when  the  articles 
of  incorporation  were  completed,  the  company  organized,  and 
a  call  made  in  pursuance  of  the  agreement  and  charter,  it  was 
the  duty  of  the  subscribers  to  pay  the  call.  The  right  to  col- 
lect was  contingent  only  on  obtaining  the  act  of  incorpora- 
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tion,  and  when  this  was  done  the  agreement  to  pay  was  no 
longer  conditional  but  absolute.  (Thompson  v.  Page,  1  Met. 
Mass.,  570).  '*  Where  several  promise  to  contribute  to  a  com- 
mon object,  shared  by  all,  the  promise  by  each  may  be  a  good 
consideration  for  the  promise  of  the  others."  (Parsons  on 
Contracts,  volume  1,  page  452. ) 

The  agreement  in  this  case  is  not  a  mere  voluntary  donation 
by  the  appellees,  but  an  agreement,  in  effect,  to  form  an  asso- 
ciation which,  when  organized  and  the  enteprise  completed, 
will  vest  the  parties  with  a  right  of  property  that  will  advance 
their  private  as  well  as  the  public  interests,  and  in  such  a  case, 
we  regard  the  doctrine  as  well  settled  that  it  is  too  late,  after 
the  act  of  incorporation  takes  place,  whether  the  work  has  or 
not  been  undertaken,  to  withdraw  from  the  association.  Cases 
may  be  found  sustaining  the  position  assumed  by  counsel  for 
the  appellees  in  this  case,  denying  the  right  of  recovery  in  the 
case  of  a  voluntary  donation  upon  the  ground  that  the  prom- 
ise made  by  one  of  the  donees  is  the  consideration  for  the 
promise  made  by  the  other.  In  the  case  of  Watkins,  Treasurer- 
V.  Ames,  9  Gushing,  it  is  said:  **Opinion  has  fluctuated  upon, 
the  question  how  far,  in  a  common  subscription  by  several, 
persons,  to  an  object  of  publTc  utility,  the  promise  of  each*, 
one  is  the  consideration  for  that  of  another.  It  has  bee» 
objected  that  to  assume  the  respective  promises  as  a  consid- 
eration one  for  the  other  is  begging  the  whole  question.  But 
if  it  clearly  appear  that  a  number  of  subscribers  promise  to 
contribute  money  on  the  faith  of  the  common  engagement  for 
the  accomplishment  of  an  object  of  interest  to  ail,  and  which 
can  not  be  accomplished  save  by  their  common  performance, 
then  it  would  seem  that  their  mutual  promises  constitute  re- 
ciprocal obligations." 

This  court,  in  the  case  of  Lackey  v.  A  Turnpike  Company, 
reported  in  17  B.  Monroe,  held  a  subscription  valid,  made  pa)'- 
able  to  the  president  and  directors  prior  to  the  act  of  incorpor- 
ation, and  adjudged  that  tlie  agreement  could  be  enforced 
as  soon  as  the  obligee  came  into  existence.  The  contract  ia, 
this  case,  it  is  true,  is  made  with  the  individual  subscribers- 
and  not  with  the  corporation,  but  the  article  containing  the- 
terms  of  the  subscription  binds  the  subscribers  to  pay  the  cor- 
December,  1881—3 
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poratioD  wbeu  created,  and  this  was  the  iDducement  moving 
the  subscribers  to  convert  themselves  into  aD  association  for 
the  prosecution  of  the  particular  enterprise.  The  money  due 
is  for  the  corporation,  and  the  promise  is  to  pay  the  corpor- 
ation, and  the  consideration  is  the  mutual  agreement  between 
these  parties  to  form  the  corporation  and  build  the  road,  and 
when  the  corporation  was  created  the  appellees  were  bound 
by  their  subscription. 

The  case  of  Goff  v.  Manchester  College,  6  Bush,  is  relied  on 
as  authority  for  the  action  of  the  court  below.  A  careful  ex- 
amination of  that  case  will  show  that  the  recovery  was  denied 
for  the  reason  that  the  appellees  had  failed  to  comply  with 
the  conditions  annexed  to  the  subscription  made  by  the  appel- 
lant. It  said  in  the  opinion  that  it  is  essential  to  the  validity 
of  a  contract  that  it  be  mutual,  and  parties  to  it,  and  further 
that  appellant  did  not  mutually  agree  with  others  to  pay  the 
sums  named.  This  does  not  militate  against  the  principle 
recognized  in  this  case,  and  besides  the  case  under  consideration 
is  not  that  of  a  mere  gift  of  appelllees'' money  to  a  proven 
charity,  but  is  an  agreement  to  embark  in  a  common  enter- 
prise for  the  private  interests  of  the  parties  who  are  connected 
with  the  corporation. 

For  the  reasons  indicated  the  judgment  sustaining  the  de- 
murrer to  the  petition  as  amended  is  reversed,  and  as  the 
appellees  must  answer  the  petition  as  amended,  it  is  proper  to 
add  that  the  answer  as  filed  permits  no  defense  to  the  action. 
The  conditions  attempted  to  be  annexed  to  the  subscription, 
if  omitted  by  mistake,  or  by  reason  of  fraud,  could  be  prop- 
erly pleaded,  but  in  its  present  form  the  answer  is  defective. 

W.  T.  Latferty,  T.  T.  Forman,  A.  Howard  for  appellant. 

VV.  W.  Ratliffe  for  appellees. 


FLOOD,  &c.  V.  PRAGOFF,  &c. 
(Filed  November  22,  1881.) 

1.  The  attestation  of  a  wiU  is  of  the  genuiDeness  of  the  signature  of  tbe 
testator,  and  not  of  the  contents  of  the  paper. 

''It  is  not  necessary  under  the  facts  of  this  case  that  tbe  subscribing  wit- 
nesses should  have  been  told  that  the  paper  signed  was  a  will ;  or,  that  thoy 
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should  know  the  oharaoter  of  the  paper,  or,  Id  fact,  that  there  was  any 
writlDff  other  than  the  fiignature,  on  the  paper  at  the  time  they  subscribed 
It." 

2.  The  date  to  a  will  or  codicil  is  immaterial,  In  all  oases.  It  may  be  es- 
tablished by  oral  evidence  in  contradiction  to  the  written  date  embodied  in 
the  writing. 

Where  it  becomes  the  duty  of  the  propounders  to  fix  the  date  of  the  esecu- 
tion,  it  may  be  done  in  the  same  way  that  the  time  of  any  other  transaction 
Is  established— by  the  writing  itself  or  by  eztianeous  proof. 

3.  A  devisee  was  a  competent  witness  to  prove  that  after  the  execution  of 
the  codicil  he  handed  it  to  the  testator,  although  some  of  the  contestants 
were  ]nfai«ts  ander  fourteen  years  of  age. 

4.  Instructions  giving  undue  prominence  to  certain  portions  of  the  evi- 
•dence  should  not  have  been  given  in  this  case,  in  which, 

Two  such  instructions  neutralized  each  other. 

Appeal  from  Jefferson  Court  of  Comraon  Pleas. 
Opinion  of  the  court  by  Judge  Hines, 

Richard  J.  Usher,  in  1873,  executed  a  will  dividing  his  prop- 
erty between  the  parties  to  this  action,  none  of  whom  are  re- 
lated to  him,  and  in  1877  he  executed  a  codicl  revoking  all 
devises  to  appellants,  and  died  within  about  two  years  there* 
^fter.  The  will  was  admitted  to  probate  without  objection, 
but  the  probate  of  the  codicil  was  opposed  by  appellants  on 
the  grounds  of  incapacity  and  undue  influence,  and  from  a 
verdict  and  judgment  against  them  they  appeal. 

The  codicil  reads  as  follows: 

*'l,  Richard  J.  Usher,  of  Louisville,  Ky.,  do  make  this  my 
tiodicil,  confirming  my  last  will,  and  do  hereby  revoke  all 
clauses  in  said  will,  or  previous  codicil,  bequeathing  or  leav- 
ing anything  to  Michael  Flood  or  any  of  his  children  or  con- 

iiections. 

''RICHARD  J.  USHER. 
*'GEORGE  HOWARD, 

•*HENRY  DEPPEN,  JR. 

•'Louisville,  Ky.,  April  8d,  1877." 

The  testimony  of  the  subscribing  witnesses,  Howard  and 
Deopeii,  is  to  the  effect  that  they  we're  called  upon,  in  the 
office  of  Pragoff,  one  of  the  devisees,  to  witness  the  signature 
of  Richard  J.  Usher  to  the  paper  offered  as  a  codicil,  and  that 
each  of  them,  at  the  request  of  Usher,  signed  the  paper  in  his 
presence,  and  in  the  presence  of  Pragoff,  Usher  having  signed 
fais  name  in  their  presence  previous  thereto,  and  that  neither 
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of  the  deponents  saw  any  writing  above  the  signature  of 
Usher,  and  that  they  did  not  know  what  preceded  the  signa- 
ture, whether  it  was  a  will  or  not,  because,  they  say,  that 
whatever  writing,  if  any,  there  may  have  been  was  concealed 
by  the  paper  being  folded  down  over  it  or  by  reason  of  its  be- 
ing covered  by  a  blotter.  The  subscribing  witnesses  further 
state  that  Usher  was  of  sound  mind  at  the  time  they  sub- 
scribed the  will.  The  testimony  of  PragofT  is  that  he  wrote 
the  codicil  at  the  request  of  Usher,  and  that  the  paper  pre- 
sented is  the  one  signed  in  his  presence  by  Usher  and  the  at- 
testing  witneeses,  and  was,  by  the  witness,  alter  execution, 
handed  to  the  testator. 

Upon  the  record  the  following  inquiries  arise,  the  considera- 
tion of  which  will  sufficiently  indicate  the  objections  of  coun- 
sel for  appellants  to  the  ruling  of  the  court  below. 

First.  Is  it  necessary  for  a  testator  to  acquaint  the  witnesses 
to  his  will  or  codicil  with  the  fact  that  it  is  a  will  or  codicil? 

Second.   What  is  a  sufficient  signing  of  a  will?  ' 

Third.  Who  are  competent  to  testify  on  an  application  to- 
probate  a  will? 

Fourth.  Are  the  instructions  given  a  correct  exposition  of 

the  law? 

In  reference  to  the  first  and  second  inquiries  it  is  proper  to- 

■ 
consider  the  following  provisions  of  the  General  Statutes: 

**No  will  shall  be  valid  unless  it  is  in  writing,  with  the- 
name  of  the  testator  subscribed  thereto  by  himself,  or  by  some 
other  person  in  his  presence  and  by  his  direction;  and,  more- 
over, if  not  wholly  written  by  the  testator,  the  subscription 
shall  be  made  or  the  will  acknowledged  by  him  in  the  presence- 
of  at  least  two  credible  witnesses  who  shall  subscribe  the  will 
with  their  names  in  the  presence  of  the  testator."  (Section 
5,  chapter  113. ) 

**Where  the  law  requires  any  writing  to  be  signed  by  a.party 
thereto,  it  shall  not  be  deemed  to  be  signed  unless  the  signa- 
ture be  subscribed  at  the  end  or  close  of  such  writing."  (Sec- 
tion 26,  chapter  21. ) 

As  to  the  attestation,  the  statute  appears  to  have  been  lit- 
erally complied  with,  but  it  is  contended  for  appellants  that 
a  literal  compliance  is  not  enough;  that  there  arises,  by  neces* 
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^ftry  implication  from  the  language  used,  a  farther  requisite 
to  a  valid  execution,  and  that  ie,  that  the  eubscribing  wit- 
nesses must  know  that  they  are  subscribing  the  will  of  the 
person  whose  signature  they  attest,  or  they  must  be  informed 
by  him  that  it  is  his  will  which  they  subscribe.  This,  we 
think,  is  not  required.  The  legislature  has  prescribed  such 
formalites  as  it  deemed  proper,  and  we  ought  not  to  add  to 
these  formalities  by  construction,  especially  when  the  efficacy 
of  the  constructive  requirement  depends  solely  upon  the  mem- 
ory of  the  subscribing  witnesses.  After  any  considerable  lapse 
-of  time  the  witness  who  could  remember  the  circumstances 
-connected  with  his  subscription  to  the  paper  so  as  to  be  able 
to  state  that  the  person,  whose  signature  he  was  called  to 
attest,  declared  that  the  paper  signed  was  a  will,  might  justly 
be  subjected  to  the  suspicion  of  fabrication,  one  of  the  princi- 
pal things  against  which  the  formalities  specifically  prescribed 
were  designed  to  guard.  It  would  be  as  reasonable  to  suppose 
that  the  legislature  intended  to  require  that  the  subscribing 
witness  should  know  that  the  paper  was  a  will  by  reading  it  or 
by  having  it  read  to  him— something  that  this  court  has  re- 
peatedly held  not  essential.  (Higdon's  Will,  6  J.  J.  M.,  445.) 
These  rulings  show  the  understanding  of  the  court  to  be  that 
the  attestation  is  of  the  genuineness  of  the  signature  of  the 
testator,  and  not  of  the,  contents  of  the  paper.  If,  then,  the 
witness  is  not  required  to  know  the  contents  of  the  paper, 
-which  could  only  be  known  to  him  by  such  inspection,  what 
beneficial  end  is  attained  by  requiring  him  to  state  that  the 
testator  declared  the  writing  to  be  his  codicil,  or  that  the  sig- 
nature attested  is  to  his  will?  But  it  is  insisted  that  the  paper 
may  have  been  blank  and  the  writing  above  the  signature 
thereafter  made,  in  which  case  there  would  not  be  a  compli- 
ance with  the  requirements  of  the  statute.  Such  might  be 
the  case  as  well  when  the  declaration  is  made  that  the  paper 
contains  a  will  as  when  there  was  no  such  declaration,  for  it 
is  not  to  be  supposed  that  the  paper  was  blank,  for  in  that 
^ase  the  signing  would  be  meaningless,  unless  the  person 
whose  signature  is  attested  contemplates  a  fraud,  which  could 
as  well  be  accomplished  by  a  declaration  that  there  was  writ- 
ing on  the  paper  above  the  signature  and  that  the  writing  was 
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was  a  will.  The  persou  making  the  paper  being  of  sound  inind^ 
it  is  not  to  be  presumed  that  he  is  doing  a  vain  or  foolish  thin^t 
in  requiring  the  attestation,  or  that  he  contemplates  a  fraud, 
BO  that  when  the  paper  is  presented  for  probate  and  it  appears 
upon  its  face  to  be  a  will  or  codicil  in  regular  form,  without 
any  marks  of  alteration  or  other  suspicious  indications,  the* 
presumption  is  that  the  writing  was  on  the  paper  when  signed^ 
and  that  the  testator  knew  its  contents. 

In  such  casw  the  burthen  is  on  the  contestants  to  show 
fraud,  incapacity  or  undue  influence.  In  fact,  it  is  not  ordi- 
narily necessary  that  the  propounders  should  show,  as  they 
did,  by  the  attesting  witnesses,  that  the  testator  was  of  sound 
mind,  provided  the  statutory  requirements  were  complied  with 
and  there  is  nothing  in  the  paper  when  presented  which  is 
irrational  or  inconsistent.  Then  the  burthen  shifts  to  the- 
contestants.  (Milton  v.  Hunter,  13  Bush,  103. )  It  is  insisted, 
however,  that  the  presumption  of  capacity  and  volition  in  the^ 
execution  of  the  paper  is  destroyed  by  the  fact  that  it  appears 
to  have  been  written  by  one  who  derives  a  benefit  from  its  pro- 
visions. Conceding  this  to  be  the  correct  rule,  its  only  effect 
was  to  require  the  propounders  to  show  volition  and  capacity, 
which  was  sufficiently  done.     (Bigelow  on  Fraud,  127.) 

As  to  whether  the  subscribing  witness  must  know  that  the- 
paper  signed  by  him  is  a  will,  or  whetiier  it  must  be  de- 
clared to  be  by  the  testator,  has  never  arisen  in  this  State,  bub 
in  other  States,  and  under  similar  statutes,  it  has  been  held 
that  neither  is  necessary,  and  that  it  is  not  required  that  the 
witnesses  should  see  any  writing  on  the  paper. 

In  the  case  of  Osborne  v.  Cook,  11  Cush.,  532,  where  the  testa- 
tordid  not  declare  the  paper  to  be  a  will  and  neither  of  the  at- 
testing witnesses  knew  or  suspected  the  nature  of  the  instru- 
ment, the  attestation  was  held  sufficient.  (Ela,  &c.  v.  Edwards, 
16  Gray,  92. )  It  is  ture  that  in  these  cases  the  wills  admitted 
to  probate  were  olographic,  but  this  fact  was  referred  to  in  th(v 
opinions  for  the  purpose  only  of  showing  that  the  testator  knew 
that  he  was  making  a  will,  a  fact  that  is  satisfactorily  sbowa 
in  this  case  by  other  evidence. 

In  the  case  of  Brown  v.  McAllister,  84  Indiana,  875,  the  will 
was  written  by  another  than  the  testatrix,  and,  while  the  paper 
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80  folded  as  to  conceal  the  writing,  the  witnesses,  at  the  re- 
quest of  the  testatrix,  subscribed  their  names  without  know- 
ing the  character  of  the  writing  and  there  was  no  declaration 
by  the  testatrix  or  any  one  else  as  to  whether  there  was  any 
writing  on  the  paper  other  than  the  signature  of  the  testatrix^ 
and  DO  statement  as  to  the  object  in  requesting  the  witnesses 
to  attest  the  signature.  It  was  held  that  the  statutory  require- 
ments had  been  complied  with. 

Such  also  are  the  rulings  of  the  English  courts  upon  a  stat- 
ute essentially  the  same  as  the  statute  of  this  State,  it  having 
been  held  in  one  case  at  least  that  the  attestation  was  good 
where  the  witness  had  been  deceived  and  led  by  the  testator 
to  believe  that  the  writing  subscribed  was  a  deed,  and  in 
another  where  the  writing  was  concealed.  (Bacon's  Abridge- 
ment, volume  10,  page  494  and  502,  title  Wills  and  Testa- 
ments: 7  Brighani,  457,  Wright  v.  Wright.) 

In  our  opinion  it  is  not  nec3essary,  under  the  facts  of  thie 
case,  that  the  subscribing  witnesses  should  have  been  told  that 
the  paper  signed  was  a  will,  or  that  they  should  know  the 
character  of  the  paper,  or  in  fact  that  there  was  any  writing, 
other  than  the  signatures,  on  the  paper  at  the  time  they  sub- 
scribed it. 

As  to  the  second  question  suggested,  it  is  insisted  by  appel- 
lants' counsel  that,  as  the  words  and  figures,  ** Louisville,  Ky., 
April  8d,  1877,"  follow  the  signatures  of  the  testator  and  of 
the  witnesses,  the  paper  was  not  signed  at  the '*end  or  close 
thereof,"  as  required  by  the  stntute. 

This  position  is  untenable.  Neither  the  date  nor  the  name 
of  the  place  of  making  the  will  is,  in  this  case,  a  part  of  the 
will.  The  date  to  a  will  or  codicil  is  immaterial  in  all  cases. 
It  may  be  established  by  oral  evidence  in  contradiction  to  the 
written  date  embodied  in  the  writing.  While  it  is  conceded 
by  counsel  that  ordinarily  the  date  is  immaterial,  it  is  insisted 
that  the  circumstance  that  the  testator  had  made  several  willa 
during  his  lifetime,  constituted  this  an  exception  to  the  rule, 
as  it  is  important  that  the  codicil  ai)pear  to  have  been  written 
subsequent  to  the  will  probated  in  order  to  effect  it.  Thia 
does  not  appear  to  us  to  be  an  exception  to  the  rule  that  the 
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date  is  not  qd  esseDtial  part  of  the  will,  but  the  fact  that  sev* 
eral  wills  were  made  rendered  it  proper  that  it  should  be 
established  in  some  way  that  the  codicil  was  executed  subse- 
quent to  the  will  admitted  to  probate,  which  was  done  by  one 
of  the  witnesses  who  state  that  he  subscribed  the  codicil  some 
time  in  the  year  1877,  while  the  will  admitted  to  probate  waa 
executed  in  1873.  The  circumstances  of  each  case  must  de- 
termine the  importance  of  the  date  of  execution  of  a  will  or 
codicil,  and  where  it  becowes  the  duty  of  the  propouuders  to 
fix  the  date  of  executfon,  it  may  be  done  in  the  same  way  that 
the  time  of  any  other  transaction  is  established — by  the  writ- 
ing itself  or  l)y  extraneous  proaf. 

On  the  third  point  sugf^ested  it  is  insisted  that  the  court 
erred  in  permitting  PragoflF,  one  of  the  d:}visee6,  to  state  that 
after  the  execution  of  the  codicil  he  handed  it  to  the  testator, 
and  that  as  some  of  the  contestants  were  infants  under  four- 
teen years  of  age  and  the  statement  of  the  witness  was  **cod- 
ceruing  an  act  done  by,  and  a  transaction  with,  the  decedent," 
it  was  in  violation  of  the  provisions  of  section  606  of  the  Civil 
Code. 

Section  605  of  the  code  provides  that  every  person  subject 
to  the  modifications  contained  in  section  606  shall  be  compe- 
tent to  testify  for  himself  or  another.  Subsection  2  of  section 
606  reads : 

** No  person  shall  testify  for  himself  concerning  any  verbal 
statement  of,  or  any  transaction  with,  or  any  act  done,  or 
admitted  to  be  done,  by  an  infant  under  fourteen  years  of  age, 
or  one  who  is  of  unsound  mind  or  dead  when  the  testimony  is 
oflPered  to  be  given,  except  for  the  purpose,  and  to  the  extent, 
of  affecting  one  who  is  living,  and  who,  when  over  fourteen 
years  of  age  and  of  sound  mind,  heard  such  statement,  or  was 
present  when  such  transaction  took  place,  or  when  such  act 
was  done  or  omitted." 

We  think  the  evidence  offered  was  competent;  the  object  of 
the  statute  evidently  being  to  remove  the  common  law  ground 
of  incompetency  on  account  of  interest,  and  the  exceptions 
contained  in  the  statute  being  introduced  to  secure  equality, 
as  said  by  this  court  in  Hardin's  Adm'r  v.  Taylor,  78  Ky., 
596.  Any  other  construction  would  operate  in  a  contest  on 
the  probata  of  a  will  to  exclude  the  evidence  of  one  interested 
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-as  to  aoy  statement  made  by  the  tostator  iu  the  absence  of 
one  having,  or  claiming,  a  conflicting  interest,  or  where  the 
person  having,  or  claiming,  such  interest  is  under  fourteen 
years  of  age.  Such  a  result  was  clearly  not  contemplated,  and 
the  manifest  object  being  to  remove  all  objection  to  compe- 
tency on  the  ground  of  interest  and  to  secure  equality,  any 
exception  insisted  apon  under  the  statute  ought  to  be  made  to 
clearly  appear,  and  ought  not  to  be  established  ))y  a  doubtful 
or  strained  construction.  Similar  statutes  in  other  States  have 
been  so  construed,  and,  as  said  in  Wharton  on  Evidence,  sec- 
tion 4(34,  they  are  remedial,  and  their  operation  will  nut  be 
limited  by  a  technical  closeness  of  construction.  The  excep- 
tion is  properly  applied  when  the  person  offering  to  testify  is 
-seeking  to  establish,  against  the  decedent,  a  liability  to  him- 
self and  through  the  claim  thus  established  to  reach  the  estate. 
In  such  cases  there  is  no  equality.  There  is  no  mutuality, 
and  there  ought  not,  therefore,  to  be  any  admissibility:  one 
litigant  being  silenced  by  death  the  other  ought  to  be  silenced 
by  law.  (Wharton  on  Evidence,  section  460.)  But  in  cases 
like  the  one  under  consideration  there  is  no  such  inequality. 
The  several  claimants  of  the  estate  are  on  an  equal  footing 
and  there  is  perfect  mutuality  and  equality  so  far  as  oppor- 
tunity and  the  right  to  testify  are  concerned,  and  that  such 
opportunity  and  right  are  sought  by  the  statute  is  manifest 
from  other  provisions.  For  instance,  by  subdivision  C  of  sub- 
section 2,  it  is  provided  that  the  witness  may  testify  for  him- 
self when  the  decedent,  his  representative,  or  some  one  inter- 
ested in  the  estate,  shall  have  testified  against  the  witness  in 
reference  to  any  statement  by,  or  transaction  with,  the  deced- 
-ent;  and  subsection  8  provides  that  no  one  shall  testify  against 
•one  who  is  before  the  court  by  constructive  ])rocess  only. 

As  to  the  fourth  point,  it  is  objected  that  the  court  below 
erred  in  giving  instruction  C,  because  it  is  in  conflict  with 
instruction  No.  8,  which  was  given  at  the  instance  of  appel- 
lants, and  which  they  claim  embodies  the  law. 

Instruction  C  is  as  follows: 

**If  the  jury  believe  from  the  evidence  that  R.  J.  Usher 
signed  the  paper  *B'  (the  codicil),  this  is  prima  facie  evi- 
dence that  he  knew  its  contents  before  such  signing." 
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Insferuction  No.  8,  referred  to,  is  as  follows: 

*'That  from  the  signing  of  a  last  will  and  testament  by  a 
testator,  the  presumption  ordinarily  is  that  be  knew  its  con« 
tents,  but  in  the  case  at  bar,  if  the  jury  believe  from  the  evi- 
dence that  the  paper  marked  *B,'  except  signatures  thereta 
attested,  wafe  written  by  Wm.  Francis  Pragoff,  and  that  he  and 
bis  cbildern  were  devisees  and  took  benefits  under  said  paper» 
then  this  presumption  is  repelled,  and  unless  they  find  from 
additional  evidence  that  said  paper  *B'  expressed  the  inten- 
tions of  said  Usher,  or  that  he  knew  its  contents,  they  should 
find  said  paper  not  to  be  any  part  of  the  will  of  said  Richard 
J.  Usher,  deceased." 

Without  stopping  to  inquire  whether  those  instructions,  or 
either  of  them,  even  abstractly  present  the  law  correctly,  it  is 
enough  to  say,  that  neither  should  have  been  given,  but  as 
they  neutralize  each  other  and  do  not  appear  to  have  been  pre- 
judicial to  appellants,  we  will  not  reverse  for  this  error.  These 
instructions  ought  not  to  have  been  given,  because  they  give 
undue  prominence  to  certain  portions  of  the  evidence  when 
the  whole  of  it  should  have  liCen  left  to  he  considered  and 
weighed  by  the  jury  without  an  intimation  from  the  court  aa 
to  the  weight  they  should  give  any  i)articular  portion  of  it. 
Contested  will  cases  are  to  be  tried  as  any  other  case  in 
which  there  is  an  issue  of  fact  for  the  jury.  The  court  must 
pass  u])on  the  admissibility  of  the  evidence  offered,  but  when 
it  goes  to  the  jury  they  are  the  sole  judges  as  to  the  weight 
the}'  will  give  it.  (Stone's  Ex'or  v.  Shipi)en,  &c.,  13  Bush» 
188.) 

Judgment  affirmed. 

E.  E,  McKay,  Lane  &  Harrison  and  William  ijindsay  for 
appellants. 

Goodloe,  Roberts  &  Humphrey  and  Barret  &  Brown  for  ap- 
pellees. 


COMMONWEALTH  v.  SIMONDS. 
(Filed  Novem])er  26,  1881.) 

"French  Pool,"  or ''Paris  Mutual"  is  a  contrivance  UFed  In  betting, 
within  the  meaning  of  the  statute,  and  the  owner  or  operator,  although  be 
incurs  no  risk,  is  liable  for  setting  up  and  exhibiting  such  '* French  Pool,'* 
under  section  6,  article  1,  chapter  47  of  the  General  Statutes. 


Digitized  by 


Google 


COMMONWEALTH  V.  8IM0NDS.  381 

Appeal  from  Fayette  Circuit  Court. 
Opinion  of  the  court  by  Judge  Hargis. 

The  appellee  was  indicted  for  the  offense  of  setting  up,  ex* 
hibiting  and  keeping  a  contrivance  used  in  betting,  commonly^ 
known  as  **French  Pool." 

It  is  not  disputed  that  the  accused  set  up,  exhibited  and 
used  the  contrivance  known  as  **French  Pool,"  and  that  tick- 
ets, representing  money,  were  bought  from,  and  registered  by 
him  .on  or  by  means  of  the  '^contrivance. " 

And  the  only  question  in  this  case  for  our  decision  is,  doea 
the  6th  section  of  article  1,  chapter  47,  General  Statutes, 
embrace  the  contrivance  known  as  **French  Pool." 

That  part  of  the  section  applicable  to  the  question  reads: 

**\Vhoever  shall  set  up,  exhibit  or  keep,  for  himself  or  an 
other,  or  shall  procure  to  be  set  up,  exhibited  or  kept,  any 
faro  bank,  gaming  table,  machine  or  contrivance  used  in  bet- 
ting, or  other  game  of  chance  whereby  money  or  other  thing 
is,  or  may  be,  won  or  lost,  shall  be  fined,"  &o. 

**French  Pool,"  also  called  **Paris  Mutual,"  is  described  to- 
be  a  small  machine  containing  the  name  of  each  horse  to  be^ 
run  in  a  particular  race  written  or  printed  on  the  side,  and 
printed  numbers  placed  on  the  inside  of  the  machine  which 
could  be  seen  through  holes  in  it.  It  is  used  by  the  owner  or 
person  operating  it,  and  by  thone  engaged  in  betting  on  horse- 
racing,  in  this  way: 

The  owner  or  ojierator  sells  the  tickets  for  five  dollars  each; 
they  bear  numbers  corresponding  with  the  number  given  tho 
horse  on  the  machine,  and  by  turning  a  crank  or  screw  at- 
tached to  the  machine  the  betters  are  shown  at  once  the  num-- 
ber  of  tickets  sold  on  each  horse  as  each  of  said  tickets  is  sold, 
so  as  to  enable  him  to  bet  more  intelligently  and  safely,  and 
lessen  the  chances  of  disaster  to  himself.  After  the  race  ia 
over  the  machine  is  examined  to  see  how  many  tickets  have 
been  sold,  and  those  persons  holding  tickets  on  the  winning 
horse  get  the  amount  of  all  the  money  received  by  the  operator 
for  all  the  tickets  sold  by  him  on  all  the  horses  that  have  rui> 
in  the  particular  race,  less  five  per  cent,  commission  on  tha 
pool,  which  the  operator  of  the  machine  retains  for  his  ser^ 
vices. 
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It  is  true  the  operator  or  owuer  of  the  machine,  by  reoeividg 
live  per  cent,  certain,  without  regard  to  the  issue  of  the  race,  is 
not  guilty  of  gaming  or  betting  in  a  technical  sense,  because  he 
hazards  nothing,  but  the  ticket  buyers  are  engaged  in  unlawful 
betting  whereby  they  either  win  the  money  of  other  buyers  or 
lose  their  own,  and  the  machine  is  used  by  the  ticket  buyers  in 
betting,  and  the  operator  or  owner  of  the  machine  sets  it  up, 
exhibits,  and  uses  it  for  the  ticket  buyers  and  to  aid  them  in 
unlawful  betting,  whereby  they  win  money  or  lose  money,  and 
we  are,  therefore,  of  the  opinion  that'  the  evidence  shows  in 
tfiis  case  that  the  accused  set  up,  exhibited  and  used  the  ma- 
chine known  as  **Frence  Pool,"  that  it  is  a  contrivance  used  in 
betting  by  which  betting  money  or  other  thing  is,  or  may  be, 
won  or  lost,  and  it  is  within  the  description  of  the  statute. 

This  same  ^^contrivance"  was  introduced  into  England  a  few 
jeara  since  and  it  was  declared  to  be  an  instrument  of  wager- 
ing and  that  the  wagering  by  purchase  of  tickets  on  a  horse 
race  was  a  wager  and  game  of  chance  within  the  statu1;e  of  82 
Victoria,  chapter  52,  section  8,  which  punishes  as  rogues  and 
vagabonds  those  who  play  or  bet  at  or  with  such  a  contrivance 
or  instrument  in  a  public  place.  (Talbett  v.  Thomas,  Law  R. 
Q.  B.,  514^21.) 

The  case  of  Cheek  v.  Commonwealth,  lately  decided  by  this 
court,  simply  held  that  pool  selling  was  not  a  bet  or  game  of 
<;hance  as  the  seller  ran  no  risk,  but  that  his  act  might  be  de- 
■olared  to  be  a  public  nuisance  under  a  certain  state  of  concur- 
rent facts. 

Wherefore,  the  judgment  is  reversed  and  cause  remanded, 
^'ith  directions  to  grant  appellant  a  new  trial  and  for  further 
proper  proceedings. 

C.  J.  Brouston  and  P.  W.  Hardin  for  appellant. 

Frank  Waters  for  appellee. 


HowsER  V.  Watson. 

(Filed  November  10,  1881— Not  to  be  reported.) 

1.  Id  action  by  wife  of  Inebriate,  under  act  of  March  6,  1878.  the  petition 
«uu8t  allege  that  the  defendant  had  a  license  to  sell  spirituous  liquors. 
Such  a  defect  in  the  petition  may  be  cured  by  answer  or  verdict.    But  in 
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the  absenoe  of  a  bill  of  exo«ptioDS  sfaowlog  that  sneb  a  defect  was  cured,  the 
Court  of  Appeals  will  not  piresuise  that  it  was  oared. 

2.  Defendant  bad  a  right  to  withdraw  his  motion  for  a  new  trial,  and 
move  the  court  for  a  judgment  non  obstante  verdicto  in  this  case. 

Appeal  from  Jefferson  Commou  Pleas  Court. 

Opinion  of  the  court  by  Chief  Justice  Lewis. 

The  statute  entitled  '*An  act  to  amend  chapter  29  of  article 
85  of  the  General  Statutes,"  approved  March  6.  1878,  under- 
which  this  action  was  brought,  neither  imposes  a  penalty  nor 
authorizes  a  recovery  of  damages  for  a  violation  of  its  provis- 
ions against  any  other  class  of  persons  except  those  who  have 
licenses  to  sell  spirituous,  vinous  or  malt  liquors,  and  conse- 
quently the  fact  of  license  is  a  material  element  of  the  law, 
and  it  should  have  been  alleged  in  appellant's  petition  that  ap- 
pellee had  such  license  when  he  sold  and  gave  liquor  to  her 
husband. 

If,  however,  the  issue  of  license  or  no  license  had  either  been 
made  by  the  answer  or  submitted  to.  and  tried  by,  the  jury, 
this  court  would  disregard  the  dufect  of  the  petition  in  that  re- 
spect. But  it  was  not  made  iu  the  answer.  Nor  in  the  ab- 
sence of  a  bill  of  exceptions  containing  the  evidence,  and  show- 
ing what  instructions  were  given,  can  this  court  say,  or  in  the 
face  of  the  judgment  of  the  court  below,  presume  the  issue 
was  submitted  to,  and  tried  by,  the  jury. 

As  the  record  stands  there  seems  to  be  no  error  in  the 
judgment  non  obstante  veredicto,  and  there  is  nothing  to  show 
that  the  substantial  rights  of  appellant  were  prejudiced  there- 
by. 

And  if  appellee  was  entitled  to  judgment,  it  was  not  error  in 
the  court  to  permit  him  to  withdraw  his  motion  for  a  new  trial. 

The  amended  petition  referred  to  by  counsel  is  not  by  bill  of" 
exception  or  otherwise  before  this  court,  and  we  cannot,  there- 
fore, say  the  court  below  erred  in  refusing  to  permit  it  tiled,, 
even  if  it  had  been  offered  at  the  proper  time.* 

Wherefore,  the  judgment  must  be  affirmed. 

Richards  &  Baskin  for  appellant. 

J.  T.  O'Neal  and  Parsons  &  Beckham  for  appellee. 
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COMBS,  &c.,  V.  WALLACE. 
(Filed  November  19,  1881— Not  to  be  reported. ) 

1.  In  proceedings  on  cl^imantB'  bond  notice  may  be  amended,  in  discre- 
tion of  the  court. 

"The  plaintiff  in  the  motion  was  not  required  to  state  in  the  notioe,  or 
flhow  upon  the  trial  that  he  sustained  any  loss,  by  reason  of  the  execution  of 
the  claimants'  bond,  or  that  he  could  not  have  collf^cted  his  debt  otherwise 
than  by  a  sale  of  the  property  claimed,  or  that  his  debt  was  at  the  time  of 
the  trial  unsatisfied." 

2.  A  case  is  not  abandoned  or  discontinued,  so  long  as  it  is  kept  upon  the 
docket. 

8.  Claimant  is  liable  for  the  value  of  the  property  fixed  by  the  appraise- 
ment and  10  per  cent,  thereon.  A  judgment  for  a  greater  amount  was  erro- 
ueotis. 

Appeal  from  Powell  Circuit  Court. 

Opinion  of  the  court  b}'  Chief  Justice  Lewie. 

This  is  a  proceeding  by  the  plaintiff  in  execution  to  recover 
upon  a  claimant's  bond.  The  notice  was  given  and  motion 
made  at  the  March  term,  18t59,  of  the  circuit  court,  but  the 
case  was  not  tried  until  the  March  term,  1879,  when  verdict 
and  judgment  were  rendered  for  the  plaintiff  for  $225,  the  prop- 
erty beil)g  appraised  at  the  time  the  bond  was  given  at  $175. 

The  court  having  overruled  the  motion  for  a  new  trial  the 
defendant  in  the  motion  appeals  to  this  court. 

1.  The  first  error  complained  of  is  that  the  court  permitted 
the  notice  to  be  amended.  The  Civil  Code  expressly  authorizes 
X)roceedings,  as  well  as  pleadings,  to  be  Amended  in  furtherance 
of  justice;  and  as  it  does  not  appear  the  defendant  was  either 
surprised  or  prejudiced  thereby,  we  cannot  say  the  court  below 
abused  a  sound  discretion  in  permitting  the  notice  to  be 
amended. 

2.  The  plaintiff'  in  the  motion  was  not  required  tD  state  tn 
the  notice,  or  show  upon  the  trial  that  he  sustained  any  lose  by 
reason  of  the  execution  of  the  claimant's  bond,  or  that  he 
could  not  have  collected  his  debt  otherwise  thar^  by  a  sale  of 
the  property  claimed.  If  the  property  was  subject  to  his  exe- 
cution when  the  levy  was  made,  he  was  entitled  to  judgment, 
unless  the  debt,  interest  and  cost  were  shown  by  the  defendant 
to  have  been  paid  off  and  satisfied  previous  to  the  trial. 

8.  Although  the  trial  did  not  occur  for  several  years  after  the 
motion  was  made,  still  as  long  as  the  case  was  kept  upon  the 
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docket  it  could  not  be  considered  abandoned  or  discontinued 
tiDtil  an  order  of  court  was  made  to  tbat  effect. 

4.  We  perceive  no  error  in  tbe  instructions  given.  Section 
716,  Myers'  Code,  requires  the  court  to  direct  a  jury  empan- 
neled,  and  such  issues  tried  as  it  may  prescribe,  and  also  direct 
which  party  shall  be  considered  plaintiff  .in  the  issue.  Two 
issues  were  submitted  to  the  jury.  The  first  is,  in  substance, 
whether  the  property  was  subject  to  the  execution,  and  the 
second,  what  was  the  value  of  the  property?  Though  the  jury 
did  not,  in  terms,  respond  to  either  issue,  but  rendered  only  a 
general  verdict  in  favor  of  the  plaintiff  for  $225,  this  would  not 
be  a  reversible  error  if  the  judgment  of  the  court  had  been  for 
the  amount  at  which  the  property  was  appraised  ai\d  ten  per 
cent,  thereon.  But,  as  the  plaintiff  in  the  notices  stated  he. 
would  move  for  judgment  for  the  sum  fixed  by  the  appraisers 
and  ten  per  cent,  thereon,  it  was  error  in  the  court  to  render 
judgment  for  a  greater  amount. 

For  that  error  the  judgment  of  the  court  below  is  reversed 
and  cause  remanded,  with  directions  to  grant  a  new  trial  and 
for  other  proceedings  consistent  with  this  opinion. 

J.   B.   White  for  appellants. 


ABSTRACTS  OF  KENTUCKY  DECISIONS. 

LOUISVILLE,  CINCINNATI   &   LEXINGTON  R.  R.  CO.  v.  RAMSEY. 

Filed  October  20,  1881— Not  to  bo  reported.         , 
Appeal  from  Clark  Court  of  Common  Pleas. 
Opinion  of  tbe  court  by  Judge  Hargis,  affirming. 

1.  Objection  to  amended  i)etition  made,  for  the  first  time,  in  the  Court  of 
Appeals  is  not  considered. 

2.  Evidence  as  to  speed  of  railroad  train— It  is  not  necessary  for  a  witness 
%o  understand  engineering  or  the  management  of  railroad  trains,  in  order  to 
render  him  competent  to  testify  as  to  the  speed  of  a  train  or  make  him 
capable  of  knowing  when  it  is  running  faster  than  the  usual  rate,  or  safety 
requires. 

.3.  Jury  may  judge  for  themselves  as  to  valuable  property  Injured,  for  such 
experience  as  comes  to  all  men  from  the  ordinary  transactions  of  life,  "and 
also  to  consider  the  evidence  of  value  given  by  farmers  and  traders  and  other 
witnesses,  although  not  acquainted  with  the  accual  state  of  the  market." 

4.  Instruction  erroneous  on  first  trial  may  be  rendered  proper  on  second 
by  amended  pleading  and  evidence. 

George  B.  Nelson  for  appellant. 

W.  M.  Beckner  for  appellee. 
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PARKER  V.  WILCOX,  &o. 

COLLIER  T.  SAME. 
PARKER  V.  WILCOX.  &o. 
HOBBS  V.  WILCOX,  &o. 
Filed  October  20,  1881— Not  to  be  reported. 
Appeal  from  Louisville  Chancery  Court. 
OpinloD  of  the  court  by  Judge  Pryor,  affirm iug. 

1.  Creditor  participating  in  fraudulent  conveyance  is  postponed  in  tbl» 
case— Where  a  creditor  has  endeavored  to  obtain  a  fraudulent  preference 
over  other  creditors  of  an  insolvent  debtor  by  joining  in  the  execution  of  a 
conveyance  of  the  debtor's  estate,  such  conveyance  being  void,  his  claima 
should  be  postponed  to  the  claims  of  other  creditors. 

a.  Waiver  of  the  attachment  did  not  deprive  the  creditor  of  his  right  to 
resort  to  other  legal  steps  to  subject  the  land  to  his  debt. 

3.  Mere  inadequacy  of  price,  in  the  absence  of  fraud,  is  not  sufScient 
ground  to  authorize  the  chancellor  to  disturb  the  purchase  of  land. 

4.  A  warning  order  to  appear  and  answer  within  ninety  days,  although 
irregular,  was  not  absolutely  void  in  this  case. 

C.  B.  Seymour  for  appellants. 

Harrison  &  McGrain,  B.  F.  Camp  and  W.  R.  Abbott  for  appellees. 

BEATLY  V.  RALLS. 
Filed  October  29,  1881— Not  to  be  reported. 
Appeal  from  Bath  Court  of  Common  Pleas. 
Opinion  of  the  court  by  Judge  Hargis,  affirming. 

In  no  case  can  usury  be  recovered,  except  from  the  party  who  received  it. 
Nor  can  such  a  plea  be  sustained  to  a  demand  in  which  no  usury  is  em- 
braced, although  the  proceeds  have  been  used  by  the  borrower  to  discharge 
usurious  contracts. 

Reid  &  Young  for  appellant. 

Reid  &  Stone  for  appellee. 

Mclaughlin  v.  mcnamara. 

Filed  October  29,  1881— Not  to  be  reported. 
Appeal  from  Harrison  Court  of  Common  Pleas. 
Opinion  of  the  court  by  Judge  Pryor,  reversing. 

Correction  of  account  bool^s— The  book  in  which  the  accounts,  between 
plaintiff  and  defendant,  were  kept  by  the  latter,  should,  in  case  of  non- 
entry  or  false  entry,  have  been  corrected  by  means  of  other  evidence. 

R.  H.  Cunningham  for  appellant. 

WALTERS,  &o.  V.  BLEVINS'  EX»OR. 
Filed  October  29,  1881— Not  to  be  reported. 
Appeal  from  Powell  Circuit  Court. 
Opinion  of  the  court  by  Judge  Pryor,  affirming. 
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1.  Destrtiotion  of  property  before  oonflrmation .  of  decretal  sale,  does  not 
release  the  purchaser  from  liability. 

The  property  sold  by  direction  of  a  judtpnent  belongs  to  the  purchaser 
from  the  date  of  his  purchase. 

Pnrchaser  can  not  be  divested  of  his  title  by  any  of  the  parties  to  the 
action. 

9.  A  commissioner's  sale  should  be  sustained,  unless'  it  is  made  manifest 
that  be  has  violated  his  instructions. 

Fluty,  Lilly  &  White  for  appellants. 

W.  H.  Holt  for  appellee. 

WASHLE,  &o.  V.  NEHAN. 
Filed  October  IS.  1881— Not  to  be  reported. 
Appeal  from  Louisville  Chancery  GourU 
Opinion*  of  the  court  by  Chief  Justice  Lewis,  reversing. 

Improvement  of  alley  entirely  within  the  southeast  fourth  of  a  square  in    • 
the  city  of  Louisville.     For  making  such  improvement  the  owners  of  lots  in 
the  fourths  of  the  square  not  touched  by  said  alley  are  not  liable,  under  sec- 
tion 2  of  the  act  of  February  30,  1873,  to  amend  the  charter  of  said  city. 

James  S.  Ray  and  J.  S.  Jackson  for  appellants. 

W.  P.  Lester  for  appellee. 

COSBY  v.  MATTHEWS,  &c. 

Filed  November  1,  ISSl—Not  to  be  reported. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pry  or,  afBrming. 

Commissioner's  sale,  in  this  case,  was  valid. 
Williams  &  Powers  for  appellant. 

KIKBY  V.  BURDETT  &  HOPPER. 
Filed  November  1,  1881— Not  to  be  reported. 
Appeal  from  Garrard  Circuit  Court. 
Opinion  of  the  court  by  Judge  Pryor,  affirming. 

Allowance  to  sheriff  for  services  in  taking  care  of,  or  disposing  of  attached 
goods  should  be  made  by  the  court  before  any  proceeding  can  be  had  to  col-^ 
lect  any  oompenastion  for  such  services. 

Anderson  &  Herndon  for  appellant. 

CITY  OF  HENDERSON  v.  BRECKINRIDGE  (TWO  CASES). 
Filed  November  8,  1881— Not  to  be  reported. 
Appeal  from  Henderson  Court  of  Common  Pleas. 
Opinion  of  the  court  by  Judge  Pryor,  reversing. 

City  Taxes— Collection  enjoined— Action  to  recover  taxes  after  voluntary 
Itaynjent  thereof— The  city  of  Henderson  levied  taxes  upon  a  four-acre*lot 

December,  1881—4 
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suriounded  on  all  sides  bnt  one  by  principal  streets,  and  oo  that  by  a  puUio 
alley,  included  in  the  city  limits  as  extended  by  act  of  1867.  The  owneri 
after  paying;  such  taxes  for  some  years  enjoined  their  oolleotion  for  other 
years,  and  sued  to  recover  back  the  taxes  so  paid.    Held— 

First.  That  fche  injunction  should  have  been  dissolved. 

Second.  That  if  the  property,  although  not  properly  taxable,  was  reason- 
ably benefitted  by  the  improvements  made  by  the  city  around  it,  the  taxes 
can  not  be  recovered  back,  although  they  msy  have  been  improperly  levied. 
Kor  can  recovery  be  had,  if  the  plaintifis,  knowing  their  rights  in  the  prem- 
ises, voluntarily  paid  the  assessment.  (City  of  Louisville  v.  Anderson.  MS. 
opinion.) 

James  F.  Clay  and  William  Lindsay  for  appellant. 

M.  Merritt  and  John  Y.  Brown  for  appellee. 

BYRD  V.  KIXCAID,  &c. 

Filed  November  3,  1881— Not  to  be  reported. 

Appeal  from  Wolfe  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hargis,  affirming. 

Consolidation  of  two  suits  about  separate  and  unconnected  traots  of  land, 
was  properly  refused  in  this  case. 
William  L.  Hurst  for  appellant. 
H.  C.  Lilly  and  E    P.  Moore  for  appellees. 

ANDERSON,  &c.  v.  CARRICH,  &o. 
Filed  November  8,  188l--Not  to  be  reported. 
Appeal  from  Scott  Court  of  Common  Pleas. 
Opinion  of  the  court  by  Chief  Justice  Lewis,  affirming. 

Turnpikes  and  lateral  roads— The  legislature  intended,  by  section  13,  chap- 
ter 110  of  the  Cioneral  Statutes,  "to  prevent  the  establishment  of  dirt  roads 
that  serve  the  purpose  only  of  diverting  travel  from  turnpike  roads,  and 
enable  i)ersons  to  avoid  the  payment  of  tolls,  without  being  necessary  for 
public  or  individual  convenience." 

Where  dirt  roads,  even  though  running  laterally  with  a  turnpike,  are 
necessary  and  the  only  outlets  to  the  county  seat,  churches  and  school 
houses,  they  should  not  be  closed  by  order  of  county  court. 

James  E.  Cantrill  and  Bradley  &  Bradley  for  appellants. 

W.  S.  Darnaby  for  appellees. 

JOXES,  &c.  V.  MATTINGLY. 

Filed  November  3,  1881— Not  to  be  reported. 

Appeal  from  Meade  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor,  affirming. 

Fraudulent  assignment  of  notes  and  sale  of  personalty,  to  avoid  paying  a 
debc,  are  set  aside,  in  this  case,  for  reasons  stated  in  the  opinion. 
James  Montgomery  for  appellants. 
Lewis  &  Falrleigh  for  appellee. 
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TUTT,  &o.  V.  KINCAID.  &o. 

TUeA  November  8,  1881— Not  to  be  reported. 

Appeal  from  Wolfe  Clroult  Court. 

Opinion  of  the  ooart  by  Judge  Hargis,  affirming.- 

1.  After  granting  two  new  trials  the  court  properly  overruled  a  third  mo- 
tion for  a  new  trial  to  give  the  party  applying  for  it  an  opportunity  to  pre- 
pare pleadings  and  prepare  the  cause  for  trial  which  ought  to  have  been 
•done  years  before. 

2.  When  papers,  used  on  the  trial  in  the  lower  oourt,  are  omitted  from  the 
record  in  the  Court  of  Appeals,  the  presumption  must  be  indulged,  in  their 
absence,  that  such  papers  would  sustain  the  judgment  of  the  oourt  below, 
especially- when  it  was  appellants'  duty  to  have  them  before  the  Court  of 
Appeals  on  hi8  assignment  of  error  that  they  are  defective  and  fail  to  show 
title  in  the  appellees. 

W.  L.  Hurst  for  appellants. 

H.  C.  Lilly  and  E.  P.  Moore  for  appellees. 

CLAFFY  V.  HARRIS,  «&c. 

Filed  November  5,  1881— Not  to  be  reported. 

Appeal  from  Hardin  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Lewis,  affirming. 

Division  of  land  by  conveyance  of  wife's  interest  to  her  husband—One- 
fourth  interest  in  178  acres  of  land  was  set  apart  to  the  wife  by  the  owners 
of  the  other  three-fourths,  by  a  conveyance  of  forty-two  acres  of  the  most 
valuable  x>art  thereof  to  her  husband  in.  con  si  deration  of  her  interest  in  the 
whole  and  $^75  paid  by  her  husband  to  the  owners  of  the  other  three-fourths. 
After  the  death  of  the  wife  her  infant  child  sued  the  owners  of  the  178  acres 
for  one-fourth  thereof.  The  decree  of  the  lower  court  setting  apart  to  such 
child  one-fourth  in  value  of  the  whole  tract  in  the  forty -two  acres  conveyed 
as  aforesaid  to  her  father  is  affirmed. 

Wilson  &  Hobson  and  R.  L.  Stith  for  appellant. 

Montgomery  &  Marriott  or  app^^llees. 

LILBURN,  &o.  V.  BUSTER'S  ADM'R. 

Filed  November  5,  1881— Not  to  be  reported. 

Appeal  from  Laurel  Circuit  Court. 

Opinion  of  the  oourt  by  Judge  Hargis,  affirming. 

1.  Antedating  assignment  of  note  did  not  defeat  attachment  in  this  case. 

2.  In  suing  out  attachment  on  return  of  no  property  found,  no  bond  is 
necessary  and,  therefore,  a  defective  bond  did  not  affect  the  validity  of  the 
attachment  in  this  case. 

Pearl  &  Ewell  for  appellants. 
C.  B.  Farris  for  appellee. 

DUNCAN'S  TRUSTEE  v.  CLARKE. 

Filed  November  5,  1881— Not  to  be  reported. 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  oourt  by  Judge  Pryor.  affirming. 

The  will  of  John  L.  Martin  conferred  power  upon  a  majority  of  his  five 
devisees  to  keep  up  and  carry  on  the  Mississippi  plantation  devised  to  them 
by  bim,  on  joint  account  of  the  devisees  until  January  1,  1880. 
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The  judgment  of  the  lower  court  in  referenoe  to  the  accounts  of  M.  Lonls- 
Clarke,  Jr.,  who  had  control  of  said  plantation  and  stocked  and  put  the 
same  in  repair  prior  to  its  division  among  the  five  devisees,  is  affirmed. 

B.  H.  Duncan  for  appellant. 
Barrett  &  Brown  for  appellee. 

JOHNSON  V.  BENNETT,  &o. 
Filed  November  8,  1881— Not  to  be  reported. 
Appeal  from  Ohio  Circuit  Court. 
Opinion  of  the  court  by  Judge  Pryor,  aflfirming. 

Widow  has  the  right  to  elf^ct  whether  she  will  accept  the  provisions  of  her 
husband's  will,  made  in  her  favor,  or  t«ke  what  she  is  entitled  to  in  the 
distribution  of  the  est>ate,  in  her  own  right. 

Walker  &  Hubbard  and  J.  P.  Sandefer  for  appellant. 

McHenry  &  Hill  for  appellees. 

STEWART  V.  WILSON. 
Filed  November  8,  1881— Not  to  be  reported. 
Appeal  from  Harrison  Circuit  Court. 
Opinion  of  the  court  by  Judge  Pryor.  affirming. 

1.  Claimant  of  piano  levied  on  as  the  property  of  claimant's  mother,  re- 
covered verdict  in  her  favor  in  this  case. 

3.  A  verdict  must  be  palpably  or  flagrantly  against  the  evidence  l)efore  it 
will  be  disturbed  by  the  Court  of  Appeals. 

A.  Perrin  for  appellant. 

C.  W.  West  for  appellee. 

PITZEE,  &c.  V.  ROGERS. 
Filed  November  8,  1881— Not  to  be  reported. 
Appeal  from  Christian  Circuit  Court. 
Opinion  of  the  court  by  Judge  Hines,  affirming. 

A  sale  of  personalty  without  delivery  of  possession,  was  good  in  this  case» 
wherein  the  parties  to  the  sale  and  purchase  were  members  of  the  same 
family  residing  together,  and  the  delivery  of  possession,  as  testified  to,  was 
consonant  to  the  relations  existing  between  the  parties  and  consistent  with 
good  faith  and  fair  dealing. 

Breathitt  &  Payne  for  appellants. 

James  M.  Wilson  and  G.  A.  Champlin  for  appellee. 

VICE  V.  VICE.  &c. 

Filed  November  8,  1881— Not  to  be  reported. 

Appeal  from  Bath  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hargis,  affirming. 

Rule  as  to  descent  of  the  real  estate  of  an  infant  who  dies  without  issue— 
"If  an  infant  dies  without  issue  having  title  to  real  estate  derived  by  gift, 
devised  or  descent,  from  one  of  his  parents,  the  whole  shall  descend  to  that 
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Ittvent  and  bis  or  her  kindred  as  hereinbefore  directed,  if  there  is  any;  and 
tf  none  then  in  like  manner  to  the  other  parent  and  bis  or  ber  kindred ;  but 
^be  kindred  of  one  shall  not  be  excluded  by  the  kindred  of  the  other  parent, 
if  the  latter  is  more  remote  than  the  grandfather,  grandmother,  uncles  and 
«unts  of  the  intestate  and  their  descendants."  (General  Statutes,  section  9, 
Dhapter  81.) 

In  this  case  William  Vice  died  leayinR  a  widow  and  a  child  by  her,  named 
Llewellen,  and  six  other  children  by  a  former  wife.  He  was  the  owner  of  a 
tract  of  land  that  descended  to  his  heirs.  After  the  division  between  the 
widow  and  the  heirs,  Llewellen  died  at  the  a^^e  of  four  years,  and  the  widow 
asserted  claim  to  a  double  portion  in  Llewellen 's  share  of  the  real  estate 
'Which  descended  to  her  from  her  father.  Held— That  she  was  not  entitled 
thereto. 

Reid  &  Young  for  appellant. 

R.  Gudgell  &   Son  for  appellees. 

RILEY  V.  ALBERTSON. 
Filed  November  8.  1881— Not  to  be  reported. 
Appeal  from  Greenup  Circuit  Court. 
Opinion  of  the  court  by  Judge  Hargis,  reversing. 

1.  What  constitutes  mental  capacity  to  contract— "Where  a  person  has 
^mind  enough  to  understand  the  subject,  that  is,  deliberate  upon  the  matter 
-and  weigh  the  consequences  with  common  reason,  he  is  competent  to  con- 
tract, and  no  mere  want  of  skill  or  experience  or  weakness  of  mind  will  de- 
stroy mental  capacity  to  contract,"  but, 

2.  Unskill fulness  or  inexperience  or  weakness  of  mind  in  transacting 
business  will  be  considered  where  fraud  is  charged,  an  in  this  case. 

This  case  is  reversed  because  of  an  imperfect  settlement  of  accounts  be- 
tween the  parties. 

B.  F.  Bennett  for  appellant. 
George  T.  Halbert  for  appellee. 

MORGAN  V.  WOOD. 

Filed  November  10,  1881— Not  to  be  reported. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor,  affirming. 

The  jury  could  determine  the  value  of  the  products,  in  this  case,  without 
proof,  after  ascertaining  the  character  and  quantity  of  the  products  from  the 
'Witnesses. 

John  H.  McHenry  and  Little  &  Slack  for  appellant. 

Owen  &  Ellis  for  appellee. 

DORCH,  &c.  V.  CORUM,  RECEIVER,  &c. 
Filed  November  10,  1881— Not  to  be  reported. 
Appeal  from  Gieennp  Circuit  Court. 
Opinion  of  the  court  by  Judge  Pryor,  affirming. 
.  Conveyances  of  land  and  bills  of  sales  of  personalty,  which  were  executed 
•and  lodged  in  the  clerk's  office  but  not  acknowledged  by  the  grantor,  npt 
accepted  by  the  grantee,  no  tax  paid  for  recording,  and  not  ordered  to  !;» 
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recorded,  are  held  to  have  been  fraaduleDt,  Id  this  case,  as  to  credltora 
whose  debts  were  created  after  such  conveyances  and  bills  of  sale  were  exe- 
cuted and  lodged  in  the  clerk's  office. 

Roe  &  Roe  for  appellants. 

B.  F.  Bennett,  E.  * .  Dnlin  and  W.  G.  Ireland  for  appellees: 

GOODPASTER  v.  RICHART,  &c. 

Filed  November  13,  1881— Not  to  be  reported. 

Appeal  from  Bath  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hargis,  reversing. 

1.  A  promise  or  agreement  must  be  averred  to  make  the  petition  good,  li» 
an  action  on  a  promissory  note  or  bill  of  exchange. 

8.  The  exhibition  of  the  note  sued  on  will  not  obviate  the  necessity  of  set- 
ting  out  the  undertaking,  promise  or  agreement. 

8.  The  statement  of  the  consideration  does  not  amount  to  an  allegation 
that  the  defendant  promised  or  agreed  to  pay  it. 

4.  Protection  papers  of  bankrupt  must  be  pleaded— a  mere  exhibitioo  of 
them  does  not  authorize  a  stay  of  proceedings  in  a  State  court. 

J.  J.  Cornelison  for  appellant. 

Reid  &  Young  for  appellees. 

WADE  V.  MOORE. 
Filed  Novei^iber  3,  1881— Not  to  be  reported. 
Appeal  from  Clark  Circuit  Court. 
Opinion  of  the  court  by  Chief  Justice  Lewis,  affirming. 

1.  Bill  of  exceptions  not  regarded,  if  not  filed  in  time  prescribed  by  law— 
In  this  case  judgment  was  rendered  at  the  November  term,  1879.  Time  for 
filing  a  bill  of  exceptions  was  extended  to  the  Sd  day  of  the  next  succeediog 
term.  May  6.  1880.    The  bill  of  exceptions  was  not  filed  until  May  16,  1880. 

Held— That  such  bill  of  exceptions  can  not  be  regarded.  (Bailey  v.  Yll- 
ller,  6  Bush,  37;  8  Bush,  475;  Civil  Code,  884.) 

3.  Amended  petition  filed  after  jury  sworn— "There  is  nothing  in  the 
record  to  show  that  the  court  abused  the  discretion  given  by  section  184. 
Civil  Code,  in  permitting  the  amended  petition  to  be  filed"  after  the  jDiy 
^fis  sworn. 

B.  J.  Peters  for  appellant. 

Rodney  Haggard  and  L.  H.  Jones  for  appellee. 

WORTHINQTON  v.  CITY  OF  COVINGTON. 
Filed  November  18,  1881— Not  to  be  reported. 
Appeal  from  Kenton  Chancery  Court. 
Opinion  of  the  court  by  Judge  Pryor,  reversing. 

1.  Towns  and  cities— Improvements  by— The  propriety  of  making  street 
improvements  is  a  question  addressed  alone  to  the  municipal  legislature. 

3.  The  owners  of  property  must  pay  for  the  improvement  made  in  the 
manner  provided  by  the  charter,  if  the  amount  is  not  in  plain  violation  ot 
lla  provisions. 
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In  this  case  the  city  completed  the  improvement  of  a  street  after  the  con- 
tractor had  abandoned  his  contract,  and  then  proceeded  to  assess  the  prop- 
erty so  as  to  recompense  the  city  for  the  expenditure  thus  made.  Held— 
That  "the  act  of  February  8,  1864,  amending  the  city  charter,  authorizes 
such  improvement  to  be  made,  in  ^bole  or  in  part,  in  any  manner  the  city 
council  may  deem  proper,  and  when  the  contractor  failed  to  comply  with 
his  contract  we  see  no  reason  why  the  city  could  not  have  the  work  com- 
pleted." 

8.  Assessments  exceeding  half  the  valua  of  the  lots  for  street  Improvements 
is  prohibited  by  the  charter  of  the  city  of  Covington,  and  such  an  assess- 
ment is  directed  to  be  perpetually  enjoined. 

4.  The  power  to  assess  in  such  cases  is  not  judicial. 

5.  Power  to  regulate  and  equalize  assessments  in  the  city  of  Covington 
has  not  been  conferred  upon  the  courts  by  the  charter  of  that  city,  and, 
therefore,  the  courts  have  no  power  to  correct  assessments  made  in  that  city. 

Hallam  &  Perkins  for  appellant. 

M.  L.  Roberts  and  J.  R.  Harrison  for  appellee. 

HILDRETH  v.  SHIPP. 

Filed  November  13,  1881— Not  to  be  reported. 
Appeal  from  Bourbon  Circuit  Court. 
Opinion  of  tbe  court  by  Judge  Pryor,  affirming. 

The  facts  of  this  case  show  that  tbe  conveyances  were  intended  to  defeat 
the  claims  of  the  grantor's  creditors,  and  are.  therefore,  fraudulent. 
Prall  &  Dickson  and  Russell  Mann  for  appellants 

D.  C.  Lockhart  for  appellee. 

GRAY'S  EXOR,  &c.  v.  PATTON'S  ADM'R. 

Filed  November  12,  1881— Not  to  be  reported. 

Appeal  from  Boyd  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hlnes,  reversing. 

1.  Money  received  under  an  erroneous  judgment  before  its  reversal  may  be 
restored  or  paid  to  the  party  entitled  to  receive  it,  by  rule  of  court,  or  sub- 
sequent action,  on  the  return  of  tbn  case  to  tbe  lower  court. 

Defenses  against  restitution  in  such  oases— Sufficient  legal  or  equitable 
defenses,  if  they  occurred  after  the  rendition  of  the  erroneous  judgment, 
may  be  presented,  but  defenses  that  were,  or  might  have  been,  pleaded  be- 
fore the  rendition  of  the  erroneous  judgment  can  not  be  relied  on  to  avoid 
restitution.    (See  opinion  on  first  appeal  in  this  case,  18  Bush,  626.) 

S.  Revivor  and  demand— If  a  party  dies  pending  the  action  and  before 
final  judgment  a  demand  of  his  administrator  is  not  a  necessary  prerequisite 
to  its  revivor  against  him. 

8.  The  revivor  of  an  action  and  the  revivor  of  a  judgment  are  procured  by 
different  modes  of  proceedings.  In  the  former  the  proceeding  is  by  order  of 
oonrt  or  on  motion.  In  the  latter  it  is  by  rule  or  action.  (Curry's  Adm'r 
T.  Bryant's  Adm'r.  7  Buah,  801 ;  8  Metcalfe,  265;  7  B.  Mon.,  661 ;  9  B.  Mon., 
48;  2  Dana,  61.) 

4.  Receiver  should  be  required  to  report  to  court  what  amounts  he  has  re- 
ceived, and  what  dispositions  he  has  made  thereof. 

E.  F.  Dulin  and  Wm.  Lindsay  for  appellants. 
K.  F.  Prlchard  and  A.  Duvall  for  appellees. 
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ARNOLD  V.  COMMONWEALTH. 
Filed  November  18,  1881— Not  to  be  reported. 
Appeal  from  Garrard  Cirouit  Court. 
Opinion  of  the  court  by  Judge  Hlnes,  reversing. 

1.  Misconduct  of  the  jury,  made  to  appear  on  motion  for  new  trial,  is  not 
the  subject  of  review  on  appeal. 

2.  Evidence  of  what  a  witness  has  said,  introduced  for  the  purpose  of  con- 
tradicting him,  when  such  witness  has  not  been  asked  if  he  bad  made  such 
statements,  was  improperly  admitted. 

3.  Whether  a  man  was  under  arrest  is  a  conclusion  of  law,  and  not  the 
statement  of  a  material  fact  in  reference  to  which  the  witness  could  be  cod* 
trad  ic  ted. 

4.  An  instruction  which  gives  undue  prominence  to  a  certain  part  of  the 
evidence  is  erroneous. 

''The  whole  of  the  evidence  ought  to  have  been  left  to  be  weighed  by  the 
jury  without  direct  or  indirect  interference  by  the  court.". 
W.  O.  Bradley  and  George  Denny  for  appellant. 
P.  W.  Hardin  for  appellee. 

COMMONWEALTH  v.  RUSSELL. 
Filed  November  15,  1881— Not  to  be  reported. 
Appeal  from  Boyle  Circuit  Court. 
Opinion  of  the  court  by  Judge  Hines,  affirming. 

See  abstract  of  Commonwealth  t.  Simrall,  in  this  number,  as  the  opinion 
in  that  case  applies  to  this. 
P.  W.  Hardin  for  appellant. 

COMMONWEALTH  v.  SEARLS. 
Filed  November  15.  1881— Not  to  be  reported. 
Appeal  from  Marshall  Circuit  Court.  * 
Opinion  of  the  court  by  Judge  Hines,  reversing. 

Cutting  and  carrying  away  timber  constitute  but  one  offense,  under  sec- 
tion 7,  article  28,  chapter  29,  of  the  General  Statutes. 
P.  W.  Hardin  for  appellant. 
Gilbert  &  Reid  for  appellee. 

GREER  V.  COMMONWEALTH. 

Filed  November  15,  1881— Not  to  be  reported. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hines,  affirming. 

Occupancy  of  faro  room— How  proved— It  was  competent  Id  this  case  to 
show  that  persons  io  order  to  reach  the  room  in  which  faro  was  dealt,  passed 
through  the  rooms  under  the  control  of  the  defendant,  and  in  which  be  waa 
at  the  time  doing  business,  to  establish  the  fact  that  the  faro  room  Vas  also 
under  his  control. 

W.  N.  Sweeney  &  Son  for  appellant. 

P.  W.  Hardin  for  appellee. 
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COMMONWEALTH  v.  SIMRALL. 
Filed  November  15,  1881— Not  to  be  reported. 
Appeal  from  Boyle  Circuit  Court. 
Opinion  of  the  court  by  Judge  Hiues,  affirmiug. 

1.  Renting  a  house  for  the  use  and  purpose  of  creating  a  nuisance  is  an 
t)ffense  at  common  law. 

2.  "To  sell  whisky,  in  any  quantity,  without  license,  unless  the  person  so 
Belling  is  a  meiobant  or  unless  the  liquor  is  sold  to  be  drunk  upon  the 
premises  or  adjacent  thereto/*  is  no  offense  either  at  common  law  or  under 
the  statute.     The  indictment  is  defective  unless  it  charges  these  facts. 

P.  W.  Hardin  for  appellant. 
Durham  &  Jacobs  for  appellee. 

BELL  V.  COMMONWEALTH. 

Filed  November  15,  1881— Not  to  be  reported. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hines,  afSrming. 

A  continuance  on  the  grounds  that  the  defendant  was  about  to  be  tried  at 
the  term  durins  which  the  indictment  was  returned,  when  there  has  been 
no  examining  trial  and  the  accused  was  not  in  custody  on  the  charge  em- 
braced in  the  indictment  was  properly  refused  in  this  case. 

The  defendant  did  not  allege  that  he  had  any  defense  to  present  or  that  he 
"Would,  in  any  respect,  be  in  a  better  attitude  to  mnke  defense  at  the  next 
term  of  the  court,  and  having  been  tried  by  an  impartial  jury,  represented 
by  counsel,  and  confronted  by. the  witnesses  upon  whose  testimony  he  was 
TsonvictPd,  his  substantial  rights  have  not  been  prejudiced,  and  the  case  can 
not  be  reversed. 

W.  N.  Sweeney  &  Son  for  appellant. 

P.  W.  Hardin  for  appellee. 

DUTLINGER,  &c.  v.  SALMONS,  &c. 

Filed  November  15,  1881— Not  to  be  reported. 

Appeal  from  Simpson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor,  affirming. 

1.  Parol  contracts  between  husband  and  wife  as  to  the  personalty  of  the 
\vife,  in  the  husband's  posssesion  and  under  his  control,  will  not  be  permit- 
ted to  Interfere  with  the  claims  of  the  husband's  creditors. 

9.  "The  husband  may  have  practiced  a  fraud  on  his  wife,  and  the  facts  of 
the  record  conduce  to  show  this  and  nothing  more,  but  it  is  too  late,  after 
be  has  used  the  (his  wife's)  money  for  bis  own  purposes,  for  the  wife  to 
assert  her  claim  as  against  his  creditors. " 

C.  W.  Milliken  for  appellants. 

Walker  &  Walker  for  appellees. 

CITY  OP  PARIS  v.  FALLON. 
Filed  November  19,  1881— Not  to  be  reported. 
Appeal  from  Bourbon  Circuit  Court. 
Opinion  of  the  court  by  Chief  Justice  Lewis,  affirming. 
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1.  Unless  the  verdict  is  flagrantly  against  the  evidence  the  Court  of  Ap« 
peals  will  not  reverse  on  the  ground  that  the  verdict  is  contrary  to  th» 
weight  of  the  evidence. 

2.  The  testimony  of  witnesses,  improperly  admitted  and  objected  to,  wboea 
testimony  is  not  prejudicial  to  the  substantial  rights  of  the  appellant,  is  not 
cause  for  reversal. 

8.  Instructions  are  sufQcient  when  substantially  correct. 
Charles  Offutt  for  appellant. 

MOORE  V.  RIGGLE,  &c. 

Filed  November  19,  1881— Not  to  be  reported. 

Appeal  from  Kenton  Chancery  Court. 

Opinion  of  the  court  by  Judge  Pryor,  affirming. 

The  assignee  of  a  sale  bond  is  substituted  to  the  rights  of  the  assignor,  with 
power  to  enforce  its  col?.ection  in  the  same  manner  the  payee  could  have 
done. 

R.  D.  Handy  for  appellant. 

D.  A.  Glenn  for  appellee. 

AUGUSTUS,  &c.  V.  Mcpherson. 

Filed  November  19,  1881— Not  to  be  reported. 
Appeal  from  Louisville  Chancery  Court. 
Opinion  of  the  court  by  Judge  Pryor,  affirming. 

1.  Certificates  of  acknowledgment  by  deputy  clerk— "The  question  as  to 
the  endorsement  made  by  the  deputy  clerk  can  not  arise,  in  this  case,  for 
the  reason  that  a  cerriflcate  of  acknowledgment  has  been  made  by  another 
deputy  in  the  name  of  his  principal  in  the  manner  and  form  required  by 
law." 

The  Court  of  Appeals  refuses  to  investigate  the  question  as  to  which  ot 
the  deputies  took  the  acknowledgment. 

2.  The  testimony  of  the  wife  of  the  mortgagor,  to  show  mistake  in  the 
certificate  of  the  acknowledgment  of  the  mortgage,  is  "entitled  to  but  little 
weight  as  against  the  mortgage." 

"The  husband  may  have  defrauded,  and  perhaps  did  defraud,  his  wlfe^ 
and  she  may  not  have  fully  comprehended  the  instrument,  but  the  mortgage 
certificate  establishes  the  fact  that  she  did,  and  her  testimony  will  not  over« 
throw  it." 

Harlan  &  Wilson  and  R.  T.  Colson  for  appellants. 

Ernest  McPherson  for  appellee. 

BALL  V.  PURSEFULL.  &c. 

Filed  November  23,  1881— Not  to  be  reported. 

Appeal  from  Lincoln  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hargis,  reversing. 

1.  Natural  objects  mentioned  in  a  deed  will  control  courses  and  distances. 

Description  of  a  tract  of  land,  as  a  certain  "mill  seat,  together  with  the 
dam  and  all  its  appurtenances,"  includes,  in  this  case,  the  south  end  of  the 
mill  dam  resting  on  the  opposite  side  of  Diz  river. 

The  court  erred,  in  this  case,  in  cutting  the  mill  in  two,  and  leaving  only 
a  fragment  of  it  within  the  lines  ot  the  deed. 
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S.  "The  tpmnt  of  a  mill  carries  witb  it  the  use  of  the  water  by  whiob  it  is. 
worked,  the  flood-ficates,  dam,  and  all  things  necessary  for  its  use,  as  well  aa 
the  soil  and  freehold  of  the  land  on  which  it  stands,  and  that  over  which  it. 
projects,  and  such  a  f^rant  may  embrace  land  adjoining  the  mill  which  is 
necessary  for  its  use,  and  which  is  actually  used  with  it,  at  the  time  of  the 
grant." 

8.  A  deficit  of  three  acres  of  land,  not  worth  more  than  $25,  in  a  mill  seat, 
of  twenty  acres,  is  too  small  to  authorize  a  rescission;  and, 

The  purchaser  of  the  adverse  claim  to  the  three  acres  by  the  vendee  should; 
inure  to  the  benefit  of  the  vendor. 

Hill  &  Alcorn  for  appellant. 

Welch  &  Saufiey  for  appellees. 

MAYFIELD  v.  BARBOUR. 
Filed  November  22,  1881— Not  to  be  reported. 
Appeal  from  Lewis  Circuit  Court. 
Opinion  of  the  court  by  Judge  Pryor,  reversing. 

1.  "The  creditors  of  a  partnership  have  no  lien  on  the  firm  assets,  except 
through  the  partner,  and  the  denial  of  the  right  of  one  partner  to  appro- 
priate partnership  assets  to  his  individual  use,  Is  for  the  protection  of  th»^ 
copartners,  and  not  for  firm  creditors;  and,  therefore, 

2.  "Where  each  individual  member  of  the  firm  consents  to  the  appropria- 
tion of  firm  assets  to  use  of  one  partner,  it  is  as  binding  as  if  applied  to  a. 
partnership  debt. " 

G.  T.  Halbert  for  appellant. 
J.  R.  Garland  for  appellee. 

MASON'S  ADM'X  v.  MASON. 
Filed  November  22.1881— Not  to  be  reported. 
Appeal  from  Logan  Circuit  Court. 
Opinion  of  the  court  by  Chief  Justice  Lewis,  affirming. 

1.  Limitation  as  to  cause  of  action  against  personal  representatives,  which 
accrued  during  the  life  of  the  decedent— "No  action,  upon  a  cause  which 
accrued  against  a  deceased  person  in  his  lifetime,  shall,  when  his  estate  has. 
been  distributed  and  divided,  be  brought  against  his  heir  or  devisee  jointly 
witb  his  personal  representative,  after  the  expiration  of  se^en  years  from 
his  death."    (Section  7,  article  4,  chapter  71,  General  Statutes.) 

2.  A  devisee,  appointed  executor,  who  has  refused  to  qualify,  and,  without, 
administration,  has  taken  the  estate  into  his  own  hands,  can  not  plead  lim- 
itation to  an  action,  which  accrued  in  the  lifetime  of  his  decedent,  brought, 
against  him  after  the  expiration  of  seven  years  Irom  the  dat>e  of  his  quali- 
fication, unless  he  has,  before  the  action  is  brought,  settled  his  accounts  am^ 
made  distribution  of  the  whole  estate  in  his  hands. 

J.  H.  Bowdan,  R.  S.  Bevier  and  W.  F.  Browder  for  appellants 
A.  6.  Rhea  for  appellee. 

SEAL  V.  BETHEL,  fto. 
Fllad  November  22,  1881— Not  to  be  reported. 
Appeal  from  Hardlo  Circuit  Court. 
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Opinion  of  the  court  by  Judge  Pryor,  reversing. 

Assignee  of  note  executed  for  a  vicious  consideration— moonshine  whisker 
—being  an  innocent  holder  thereof,  the  obligor  executed  a  new  note  to  him 
418  a  compromise  of  his  claim  thereon.  Held— That  the  latter  note  is  valid 
and  its  payment  enforoible  by  suit. 

W.  H.  Chelf  for  appellant. 

TODD  V.  TODD,  &o. 

Filed  November  26,  1881— Not  to  be  reported. 

Appeal  from  Madison  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hargis,  affirming. 

The  proof  not  being  satisfactory,  in  this  case— two  papers  having  been  exe- 
't3uted— tiie  one  last  executed  is  held  to  control  th6  inconsistent  expressions 
contained  in  that  first  executed. 

W.  B.  Smith  for  appellant. 

C.  F.  &  A.  R.  Burnam  for  appellees. 

SATTERFIELD  v.  GREEN,  &c. 

Filed  November  26,  1881— not  to  be  reported. 

Appeal  from  Bath  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hargis,  affirming. 

The  evidence  can  not  authorize  a  recovery  of  a  sum  greater  than  that 
alleged  by  the  pleadings  to  have  been  due. 

"Evidence,  without  allegation,  is  as  unavailing  as  allegation  unsupported 
by  evidence." 

D.  E.  Conner  for  appellant. 
Held  &  Young  for  appellees. 


The  following  proposition  for  the  relief  of  the  Court  of  Ap- 
peals and  to  secure  a  decision  of  all  legal  controversies  by  the 
highest  court,  or  the  court  of  last  resort,  has  been  prepared 
and  handed  to  us  by  able  lawyers  who  have  given  the  subject 
careful  attention.  We  commend  it,  and  the  other  plan  which 
proposes  a  judicial  commission,  to  the  consideration  of  the 
bar,  and  of  the  general  assembly: 

AN  ACT  TO  ESTABLISH  AND  REGULATE   A  SUPERIOR 

COURT. 

Be  it  enacted  by  the  General  Assembly  of  the  Common- 
wealth of  Kentucky: 

§  L  That  there  shall  be  established  a  Court  of  Justice  for 
the  Commonwealth  of  Kentucky,  known  as  the  **Superior 
tDourt,"  to  be   held   by  four  judges,  who  shall  Have  the  sa'me 
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qualifioatious  as  are  uow  required  by  law  for  judges  of  the 
Court  of  Appeals.  Any  three  of  them  may  constitute  a  court 
for  the  transaction  of  business.  On  the  first  Monday  ia 
August,  1882,  and  every  eight  years  thereafter,  there  shall  b(^ 
elected,  by  the  qualified  voters  of  this  Commonwealth,  four 
persons,  qualified  as  aforesaid,  as  judges  of  said  court,  no  two 
of  whom  shall  be  residents  of  the  same  appellate  district.  If 
there  is  more  than  one  candidate  from  any  appellate  district, 
the  one  receiving  more  votes  in  the  whole  Commonwealth  than, 
any  other  candidate  from  that  district,  shall  be  declared 
elected  from  that  district.  When  so  elected,  they  shall  hold 
their  offices  for  a  term  of  eight  years.  Each  one  of  them  shall 
serve  as  the  presiding  judge  of  said  court  for  two  years  of  his 
term,  and  they  shall  decide  among  themselves,  by  lot,  the 
order  in  which  they  shall  so  serve. 

§  2.  The  Superior  Court  shall  have  the  exclusive  appellate 
jurisdiction  over  the  final  orders  and  judgments  of  all  other 
courts  of  this  Commonwealth  that  the  Court  of  Appeals  now 
has,  unless  otherwise  provided  in  this  act,  and  all  the  Jaws, 
now  in  force,  in  regard  to  appeals  to  the  Court  of  Appeals, 
and  the  trial  thereof,  shall  be  applicable  to  appeals  to  the 
Superior  Court,  unless  otherwise  provided  in  this  act. 

§  3.  The  Superior  Court  shall  have  no  appellate  jurisdiction- 
over  the  final  orders  and  judgments  of  any  court,  where  tha 
same  involves  (1)  a  construction  of  the  Constitution  of  Ken- 
tucky or  of  the  United  States;  (2)  the  title  to  real  estate;  (3) 
cases  of  felony;  (4)  the  probate  of  a  will,  (5)  judgments  for 
money  or  personal  property,  if  the  value  in  controversy  be. 
greater  than  $8,000,  exclusive  of  interest  and  cost. 

§  4.  The  Court  of  Appeals  shall  have  appellate  jurisdiction- 
over  the  final  orders  and  judgments  of  the  Superior  Court  in 
all  cases  except  the  following: 

1.  Those  for  fines  or  for  the  recovery  of  money  or  personal 
property,  where  the  amount  of  the  fine,  or  the  value  in  con-.. 
troversy,  be  less  than  $1,000,  exclusive  of  interest  and  costs. 

2.  Those  cases  where  the  judgments  of  the  lower  court  have- 
been  affirmed  by  the  unanimous  vote  of  the  judges  of  the^. 
Superior  Court  sitting  when  the  decisions  were  rendered. 
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But  if  in  aoy  case  comiug  within  either  of  the  above  excep* 
tions,  any  two  of  the  judges  of  the  Superior  Court  shall  certify 
that  they  know  of  no  statute  of  Kentucky,  or  of  the  United 
States,  supporting  the  decision  of  a  question  of  law  passed 
upon  by  the  Superior  Court  in  that  case,  and  no  precedent 
therefor  among  the  decisions  of  the  Court  of  Appeals,  and 
that,  in  their  opinion,  the  question  is  one  of  sufficient  im- 
portance, the  party  against  whom  the  decision  was  rendered 
«hall  be  entitled  to  take  the  same  by  appeal  to  the  Court  cf 
Appeals,  as  in  other  cases. 

§  5.  All  appeals  from  the  Superior  Court  to  the  Court  of 
Appeals  shall  be  prayed  and  granted  in  the  Superior  Court. 
But  no  appeal  shall  be  gr-auted  except  within  six  months  next 
«fter  the  right  to  appeal  first  accrued,  unless  the  party  apply- 
ing therefor  was  a  defendant  in  the  original  action,  and  an 
infant  not  under  coverture,  or  of  unsound  mind,  or  a  prisoner 
who  did  not  appear  by  his  attorney — in  which  cases  an  appeal 
may  be  granted  to  such  parties  or  their  representatives,  within 
igix  months  next  after  their  deaths,  or  the  removal  of  their  dis- 
abilities, whichever  may  first  happen. 

§  6.  The  Clerk  of  the  Court  of  Appeals  shall  be,  ex  officio, 
the  clerk  of  the  Superior  Court.  In  all  cases  pending  in  the 
Superior  Court,  he  shall  discharge  the  same  duties  as  are  now 
required  of  him  by  law  in  cases  in  the  Court  of  Appeals,  and 
flhall  be  allowed  the  same  fees  therefor. 

Whenever  an  appeal  is  granted  from  the  Superior  Court  to 
the  Court  of  Appeals,  the  clerk  shall  transfer  the  case  from 
the  docket  of  the  Superior  Court  to  that  of  the  Court  of  Ap- 
peals, and  it  shall  not  be  necessary  for  the  party  taking  the 
appeal  to  have  a  new  transcript  of  the  record  made,  but  shall 
be  entitled  to  use,  in  the  Court  of  Appeals,  the  same  record 
upon  which  the  case  was  tried  in  the  Superior  Court.  All  laws 
that  are  now  in  force,  regulating  appeals  from  other  courts  to 
the  Court  of  Appeals,  that  are  not  inconsistent  with  this  act, 
ehall,  in  so  far  as  the  same  are  applicable,  regulate  appeals 
from  the  Superior  Court. 

§  7.  The  provisions  of  chapters  one,  two  and  three  of  title 
XVIII  of  '*An  act  regulating  practice  in  civil  cases,"  and  all 
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ameDdments  thereto,  except  section  766,  and  articlee  two  and 
three  of  chapter  first  of  title  IX  of  ''Ad  act  to  regulate  prao* 
tioe  in  crimiDal  cases/' and  all  amendments  thereto,  except 
section  846,  shall  be  applicable  to  the  Superior  Court. 

§  8.  The  Superior  Court  shall  hold  its  terms  at  Frankfort, 
Ky.,  and  it  shall  be  the  duty  of  the  same  oifficers  who  now  pro- 
vide rooms  for  the  Court  of  Appeals  to  hold  its  terms  in,  to 
provide  suitable  rooms  for  the  Superior  Court,  and  the  ex- 
penses thereof  shall  be  paid  in  the  same  manner  as  those  of 
the  Court  of  Appeals  are  now  paid. 

§  9.  All  writs,  summonses  and  processes  of  the  Superior 
Court  shall  be  executed  in  the  same  manner,  and  by  the  same 
officers,  as  those  of  the  Court  of  Appeals,  in  similar  cases,  and 
the  same  foes  shall  be  allowed  therefor.  And  chapter  99  of 
the  General  Statutes  of  Kentucky,  shall  be  applicable  to  the 
Superior  Court. 

§  10.  Power  is  vested  in  the  Superior  Court  to  administer 
oaths,  punish  contempts,  and  make  rules,  consistent  with  law, 
for  the  government  of  its  proceedings;  and  to  any  judge  thereof 
power  is  given  to  reinstate  attachments  and  injunctions  in  any 
case  where  the  appeal,  if  taken,  would  lie  to  the  Superior 
Court. 

§  11.  Sections  1,  2,  8,  4,  5,  9,  11  and  12,  of  article  II,  chap- 
ter 28,  of  the  General  Statutes  of  Kentucky,  shall  be  appli- 
cable to  the  Superfor  Court. 

§  12.  The  Superior  Court  shall,  by  its  own  orders,  declare 
what  shall  be  regarded  as  a  term,  or  the  commencement  or 
end  of  a  terra,  in  order  to  conform  to  any  law  or  rule  of  court 
requiring  anything  to  be  done  lief  ore  the  commencement,  or 
after  the  end  of  a  term,  or  within  a  certain  number  of  terms; 
and  said  orders  shall  be  so  framed  that  there  shall  be  four 
terms  in  each  year. 

§  13.  The  laws  now  applicable  to  filling  vacancies  in  the 
Court  of  Appeals  shall  be  applicable  to  filling  vacancies  in  the 
Superior  Court,  except  that  when  an  election  is  required,  it 
shall  be  by  the  qualified  voters  of  the  whole  Commonwealth. 
But  no  one  shall  be  eligible  to  fill  such  vacancy  unless  he  has 
been  a  resident,  for  two  years  next  preceding  the  vacancy,  of 
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the  same  appellate  district  from  which  the  judge  was  choseD^ 
whose  death,  removal  or  resignation  caused  the  vacancy. 

§  14.  The  judges  of  the  Superior  Court  shall  be  paid  the 
same  salaries,  and  in  the  same  manner,  as  the  judges  of  the 
Court  of  Appeals  are  now  paid. 

§  15.  It  shall  be  the  duty  of  the  Attorney  General  to  repre- 
sent the  Commonwealth  of  Kentucky  in  all  cases  pending  iu 
the  Superior  Court,  to  which  it  is  a  party,  and  he  shall  be 
allowed  the  same  fees  therefor,  and  be  paid  in  the  same  man- 
ner as  by  law  he  is  now  paid  in  similar  cases  in  the  Court  of 
Appeals. 

§  16.  When  a  case  has  been  decided  by  the  Court  of  Appeals 
that  has  been  taken  there  by  appeal  from  the  Superior  Court, 
it  shall  not  be  necessary  for  any  mandate  to  issue  to  the 
Superior  Court,  but  the  mandate  shall  go  directly  to  the  court 
from  which  the  case  was  appealed  to  the  Suj)erior  Court;  and 
the  laws  applicable  to  other  mandates,  from  the  Court  of 
Appeals,  shall  be  applicable  to  mandates  in  such  cases,  and 
to  mandates  from  the  Superior  Court. 

§  17.  This  act  shall  not  affect  appeals  granted  prior  to  the 
first  Mondav  in  August,  18S2,  but  the  Court  of  Appeals  shall 
transfer  to  the  Superior  Court  all  cases  ])ending  in  the  Court 
of  Appeals  on  said  date  that  have  not  been  heard,  in  which 
the  appeal  would  lie,  under  the  provisions  of  this  act,  to  the 
Superior  Court,  if  taken  subsequent  to  said  date. 

§  18.  Elections  under  this  act  shall  be  conducted  by  the 
same  officers,  and  in  the  same  manner,  as  other  elections  for 
officers  for  the  State  at  large. 

§  19.  All  laws  and  parts  of  laws  inconsisent  with  this  act, 
or  any  part  thereof,  are  hereby  repealed. 


To  the  Editor  of  the  Kentucky  Law  Reporter : 

The  judiciary  is  the  most  importaut  department  in  aU  Kovernnients,  and 
the  importance  of  the  court  of  last  resort  can  scarcely  be  overestimated. 

The  people  of  Kentuclsy  roust  have  relief  at  whatever  cost.  It  is  of  im- 
portance that  causes  be  decided,  but  of  far  fcreater  moment  that  they  shall 
be  decided  right. 

It  is  absolutely  impossible  for  the  Court  of  Appeals  to  decide  the  vast 
number  of  causes  that  crowd  the  docket.    In  an  effort  to  dispose  of  as  many 
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ftB  possible  the  oourt  has  been  driven  to  a  divlBloD  of  the  oases  amoDg  the 
foar  judges;  the  result  is,  that,  in  a  large  majority  of  oases,  the  opinion  is 
virtually  the  judgment  of  one  man.  The  con  sequence  is,  that  there  is  a 
growing  want  of  confidence  on  the  part  of  litigants,  and  the  opinions  of  the 
oouit  do  not  command  that  respect,  at  home  or  abroad,  that  we  would  wish 
to  see  accorded  to  our  highest  court. 

In  a  conversation  with  one  of  the  judges  of  the  Supreme  Court  of  Ohio,  he 
made  the  following  statement  as  to  the  manner  of  trying  oases  in  that  court. 
He  said  in  substance:  "We  read  the  record  together,  taking  the  reading  by 
turns,  discuss  the  facts  and  law  of  the  case,  make  notes,  and,  when  fully 
satisfied)  make  a  memorandum  stating  the  conclusions  of  the  court  upon  the 
facts,  and  also  the  law.  These  memorandums  with  the  record  U  banded  to 
one  of  the  judges,  and  be  takes  it  to  his  room  where  it  is  filed  away  to  re- 
main for  several  days,  until  the  first  impressions  have  passed  from  his 
mind:  he  then  reads  the  record  alone  and  if,  upon  a  careful  examination, 
any  fact  appears,  deemed  important,  or  any  question  of  law  that  escaped 
the  oourt  at  the  first  reading,  it  is  his  duty,  to  bring  the  record  back  to  the 
consultation  room,  and  the  tfew  questions  are  considered  and  settled;  then 
the  judge  to  whom  the  record  is  first  given  writes  the  opinion  which  is  sub- 
mitted to  the  full  court,  criticised,  and  corrected  if  necessary,  and  then  de- 
livered as  the  opinion  of  the  court." 

Will  any  one  say  that  this  involves  unnecessary  labor  and  care?  True,  it 
is  impossible  for  our  court  to  dispose  of  half  the  business  and  give  the  causes 
such  an  investigation,  but  this  is  not  the  question. 

From  the  decisions  of  the  appellate  court  there  is  no  appeal,  except  in  a 
few  cases  involving  questions  under  the  Constitution  of  the  United  States, 
or  treaty  or  law  of  congress.  The  dearest  rights  of  citizens,  of  person  and 
property,  are  settled  by  the  judgments  of  the  appellate  court,  and  it  will  not 
be  controverted  that  nothing  short  of  the  most  thorough  and  critical  exam- 
ination of  every  case  should  be  given.  If,  as  the  court  is  at  present  consti- 
tuted, with  the  amount  of  business,  this  can  not  be  done,  the  legislature 
should  furnish  a  speedy  remedy.  I  say  distinctly  that  I  intend  no  reflection 
upon  the  court;  the  judges  work  hard,  have  adopted  the  I'est  system  possible 
with  a  view  to  disposing  of  all  the  business,  and  the  wonder  is  that  so  few 
mistakes  are  made. 

It  is  a  shame,  a  disgrace,  to  the  State  that  %o  much  is  required  of  four 
men,  and  they  unprovided  with  comfortable  quarters  for  business.  Therti 
should  be  a  committee  parlor  with  library,  and  separate  adjoining  rooms 
for  the  judges. 

If  the  next  legislature  shall  adjourn  without  making  some  provision  for  the 
relief  of  the  court  and  people,  it  will  fall  in  the  most  important  matter  that 
should  engage  the  attention  of  that  body.  Make  it  possible  for  the  court  to 
give  causes  a  thorough  investigation,  and  the  petitions  for  a  rehearing  will 
be  few,  and  the  opinions  of  our  court  will  command  the  respect  to  which 
the  opinions  of  the  court  of  last  resort  are,  or  should  be,  entitled. 


SUPERIOR  COURT  OR  JUDICIAL  COMMISSION? 

**An  act  to  establish  and  regulate  a  Superior  Court,"  which  we  print  on 
pages  398-408,  was  reported  In  the  senate  by  Senator  Hayes,  from  the  Com 
mittee  on  the  Judiciary,  December  8,  and  recommitted. 

Section  1  of  said  bill  should  be  amended  by  striking  out  all  that  part  pro- 
viding that  no  two  of  the  judges  shall  be  residents  of  the  same  judicial  dis 
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triot,  etc.  Whilst  maDy  good  reasons  might  be  given  why  the  people  of  the 
whole  State  have  and  should  ezeroise  the  right  to  elect  the  most  competent 
persons  to  fill  all  State  ofQces  without  any  restriction  as  to  the  residence  of 
the  candidates,  not  a  single  good  reason  can  be  given  to  the  contrary. 

The  creation  of  appellate  districts  by  our  present  Constitution  was  a  grave 
mistake. 

Judges  of  the  Court  of  Appeals  and  Judges  of  the  Superior  Court,  if  the 
proposed  bill  should  be  passed,  will  be  essentially  State  officers.  The  best 
interests  of  the  people  of  the  whole  State  require  that  the  most  oompetoDt 
shall  be  selected  to  ftll  all  State  offices  without  any  reference  whatever  to 
the  residenoe  of  the  candidates. 

Any  limitation  upon  the  right  of  the  people,  by  requiring  them  to  elect 
candidates  residing  in  certain  districts,  just  that  far  abridges  and  deprives 
them  of  the  right  to  select  the  most  competent,  and  compels  them  to  elect  a 
candidate  residing  in  district  A,  not  because  of  his  qualifications  or  fitness 
for  the  position,  but  because  he  "eats  his  hash*'  or  "has  bis  washing  done" 
In  district  A. 

We  might  suggest  sundry  other  amendments,  but  Instead  of  doing  so,  will 
suggest  what  should  be  the  leading  ideas  in  a  bill  creating  another  appellate 
court. 

First.  The  court  should  be  composed  of  three  or  five  judges. 

Second.  The  judges  should  be  appointed  by  the  governor,  subject  t^i  the 
confirmation  of  the  senate,  or  elected  by  the  people  of  the  whole  State,  on 
account  of  their  qualifications  and  fitness  to  discharge  the  high  duties  im- 
posed upon  them,  and  not  because  they  "eat  their  hash"  or  "have  their 
washing  done"  in  a  particular  district. 

Third.  The  jurisdiction  of  the  court  should  be  regulated  so  as  to  avoid,  as 
far  as  possible,  any  conflict  between  the  final  decision  uf  that  court  and  the 
Court  of  Appeals.    Any  conflict  between  the  final  decisions  of  the  two  courts 
on   personal  or  property  rights  would  be  fraught  with  much  If  not  incal 
culable  mischief. 

Fourth.  The  Superior  Court  should  have  final  jurisdiction  of  appeals  in 
all  criminal  and  penal  cases,  and  of  some  class  or  classes  of  civil  cases,  so  as 
to  divide  the  business  of  the  two  courts,  as  near  as  may  be.  equally,  and  at 
the  same  time  enable  each  to  decide  the  cases  on  its  docket  within  a  reason- 
able time. 

If  a  bill  can  not  be  framed  so  as  to  embody  the  leading  ideas  above  sug- 
gested, a  judicial  commission  might  he  provided  for  to  assist  the  Court  of 
Appeals  to  dispose  of  the  large  number  of  cases  now  remaining  undecided 
In  that  court. 

Judicial  commissions  have  been  resorted  to  advantageously  in  many  other 
States,  to  aid  their  courts  of  last  resort. 

Whether  a  superior  court  or  judicial  commission  shall  be  established  is 
perhaps  the  most  important  question  which  will  claim  the  oonsiderMlon  of 
the  present  general  assembly.  Unless  it  establishes  one  or  the  other  it  will 
fail  to  discbarge  a  high  constitutional  duty.  Th«*  Constitution  (section  16. 
article  IS)  provides:  "That  all  courts  shall  be  open,  and  every  person  for 
an  injury  done  him  in  his  lands,  goods,  person  or  reputation,  shall  have 
remedy  by  due  course  of  law,  and  right  and  justice  administered,  wlthoat 
sale,  denial,  or  delay." 

To  provide  by  law,  that  "right  and  justice"  shall  be  "administered,  with- 
out sale,  denial  or  delay,"  by  providing  for  more  speedy  decisions  in  the 
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Qonrt  of  last  resort  is  an  imperative  duty  imposed  upoti  the  members  of  the 
present  legislature  by  the  ConstitutioD,  aDd  also  by  the  oath  taken  by  each 
member  thereof. 

This  imperative  duty  oan  only  be  discharged  by  the  present  legislature  in 
ODe  of  three  modes,  first,  by  establishing  another  appellate  court;  s^ond, 
by  creating  a  judicial  commission  to  aid  the  judges  of  the  Court  of  Appeals, 
or.  third,  by  increasing  the  minimum  of  jprisdiction  of  the  Court  of  Ap- 
peals so  as  to  reduce  the  business  of  that  court  to  such  an  extent  as  to  make 
it  possible  for  four  judges  to  dispose  of,  and  keep  up  with,  the  business  of 
that  court. 

As  to  the  three  modes  above  suggested,  we  would  prefer  the  proposition  to 
increase  the  miniumm  of  jurisdiction. 

By  increasing  the  minimum  of  jurisdiction  and  establishing  a  superior 
court,  or  judicial  commission,  with  final  Jurisdiction  in  some  class  or  classes 
of  cases  to  aid  the  Court  of  Appeals  to  dispose  of  the  large  number  of  oases 
already  submitted,  and  get  up  with  its  docket,  the  legislature  will,  in  our 
opinion,  best  subserve  the  public  interests. 

If  the  minimum  of  jurisdiction  is  increased,  the  establishment  of  the  su- 
perior court  or  judicial  commission  will  be  a  temporary  expedient  to  enable 
the  Court  of  Appeals  to  get  up  with  its  docket,  and,  therefore,  the  superior 
court  or  judicial  commission,  composed  of  three  judges,  should  be  estab- 
lished for  a  term  of  two  years  only,  and  the  next  legislature  should  be  left 
perfectly  free  ro  determine  both,  as  to  the  success  of  the  experiment,  and  the 
necessity  for  its  continuance. 
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HOKE  V.  COMMONWEALTH,  &c. 
(Filed  Decembers,  1881.) 

1.  Auditor's  a^ent  act— "An  act  authorizing  the  auditor  to  appoint- 
agents  to  attend  to  revenue  matters,"  approved  April  29,  1880,  is  constitu- 
tional— 

1st.  The  subject  of  said  act  is  expressed  in  its  title. 

2d.  The  auditor's  agent  is  not  an  officer  in  the  constitutional  sense, 
ajid,  therefore,  said  act  is  not  unconstitutional,  because  it  does  not  fix  or 
limit  the  term  of  such  agent. 

He  is  the  agent  of  the  auditor— 

The  term  being  prescribed  for  the  auditor  fixes  a  certain  and  defined  term 
for  the  agent,  subject  to  the  power  of  removal  authorized   by  said  act. 

3d.  The  auditor's  agent  is  not  required  to  perform  the  duties  of  the 
assessor— he  is  r«quired  to  do  that  which  the  assessor  has  omitted  to  do — 

2.  The  auditor's  agent  is  authorized  to  give  information  and  take  steps  in 
the  county  court  to  enable  the  mnuty  court  to  rectify  the  errors  and  supply 
the  omissions  of  duty  on 'the  part  of  the  assessor. 

3.  The  penalty  prescribed  Ijy  said  act  for  failing  to  list  property  for  taxa- 
tion is  not  enforcible  as  to  past  failures,  but  notwithstanding  this  said 
act  may  be  enforced  in  all  other  respects. 

4.  The  county  court  should  hear  and  determine  the  questions  made  on  the 
relation  of  the  auditor's  agent  against  a  taxpayer  for  failing  to  give  in  his 
property  to  the  assessor,  etc. 

The  judgment  of  the  lower  court  awarding  a  writ  of  mandamus  against 
the  judges  of  the  Jefferson  County  Court  to  hear  and  determine  the  com- 
plaint of  the  auditor's  agent  against  a  taxpayer  for  failing  to  properly  list 
his  taxable  estate  with  the  asvsessor,  etc.,  is  affirmed. 

Appeal  from  Jefferson  Common  Pleas  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  relator,  M.  S.  Barker,  filed  his  petition  in  the  Jefferson 
Court  of  Common  Pleas  in  the  name  of  the  Commonwealth, 
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asking  a  mandamus  against  W.  B.  Hoke,»ft8  judge  of  the  Jeffer- 
son County  Court,  compelling  the  Jatter  to  act  on  the  informa- 
tion given  him  with  reference  to  the  failure  of  one  Koegan  to 
list  his  property  for  taxation.  M.  S.  Barker,  at  whose  instance 
this  proceeding  is  had,  was  appointed  by  the  auditor  auditor's 
agent  under  an  act  of  the  general  assembly  approved  April 
29,  1880.  By  virtue  of  the  provisions  of  that  act  the  duty  is 
imposed  on  the  agent  of  filing  information  against  those  who 
have  not  given  in  a  proper  list  of  their  taxable  property,  so  as 
to  enable  the  county  court  to  require  the  payment  of  taxes 
upon  it.  It  is  alleged  in  the  petition  that  such  an  informa- 
tion had  been  filed  in  the  county  court  of  Jefff^rson  county 
against  Keegan,  and  the  judge  of  that  court  had  refused  to 
hear  the  complaint  of  the  Commonwealth  on  the  ground  that 
the  act  was  unconstitutional.  It  is  also  alleged  that  it  was 
the  duty  of  the  court  under  the  act  to  assess  the  property  for 
taxation,  if  upon  the  hearing  it  should  be  made  to  appear 
that  the  owner  had  failed  to  list  it  or  pay  the  State  the  taxes. 
There  was  a  demurrer  filed  to  the  petition,  and  also  an  an- 
swer, in  which  it  is  alleged  that  the  county  court  refused  to 
hear  the  ca?e  because  he  deemed  the  information  insufficient. 
This  answer,  unexplained,  might  present  an  obstacle  to  the 
proceeding  by  mandamus  to  compel  action  on  the  part  of  the 
county  judge,  but  the  opinion  delivered  by  him  in  that  case, 
or  the  reason  for  not  proceeding  to  hear  the  case,  is  that  the 
act  being  unconstitutional,  the  court  had  no  power  to  proceed 
under  it,  and  such  we  understand  to  be  the  position  of  counsel 
in  the  oral  argument  of  this  case.  So  the  question  will  be 
treated  as  if  the  court  had  refused  to  proceed  when  the  Com- 
monwealth made  out  the  case  upon  the  ground  that  the  act 
was  unconstitutional,  and  the  court  had  no  power  over  it. 
The  judge  of  the  circuit  court,  in  awarding  the  mandamus,  did 
not  undertake  to  direct  the  county  court  as  to  the  manner  in 
which  the  discretion  of  that  court  should  be  exercised,  but  left 
all  such  questions  to  be  considered  when  the  facts  of  the  com- 
plaint were  made  known.  All  that  is  required  of  the  county 
judge  by  the  mandate  from  the  Superior  Court  is  that  he  shall 
take  cognizance  of  the  case  for  the  purpose  of  determining 
whether  the  information   is  true  or  false.     The  listing  of  the 
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property  by  the  county  judge,  and  ascertaining  its  value,  are 
-essentially  ministerial  acts,  and  all  that  the  judge  of  the  cir- 
cuit court  has  said  is  that  it  is  the  duty  of  the  county  court 
to  hear  the  complaint  when  properly  made.  The  constitu- 
tionality of  an  enactment  conferring  on  the  county  court  the 
power  to  assess  the  property  of  delinquents  was  expressly  de- 
cided by  this  court  in  the  case  of  Pennington  v.  Woolfolk,  79 
Ky.,  — .  It  was  then  held  that  ministerial  and  judicial 
powers  were  blended  in  that  tribunal,  and  to  hold  otherwise 
would  divest  it  of  a  jurisdiction  always  recognized  and  render 
invalid  many  of  the  statutes  giving  it  a  supervisory  power  in  a 
ministerial  character  over  connty  officials. 

This  power  of  the  county  court  over  delinquent  taxpayers 
has  existed  by  reason  of  legislation  since  the  foundation  of  the 
State  government,  and  such  jurisdictioii,  when  ])roperly  con- 
ferred, has  always  been  recognized  not  only  as  constitutional, 
but  as  vested  in  a  tribunal  peculiarly  adapted  to  the  proper 
determination  of  all  such  questions.  The  awarding  of  the 
mandamus  was,  therefore,  proper  unlesn  other  constitutional 
inhibitions  have  been  disregarded  in  the  enactment  of  this 
law.  It  is  insisted  the  act  is  unconstitutional,  first,  because 
the  subject  of  the  act  is  not  expressed  in  the  title;  second,  the 
agent,  Barker,  is  not  an  officer,  for  the  reason  there  is  no  term 
fixed  for  the  office;  third,  because  it  confers  on  the  department 
of  auditor  the  duties,  powers  and  emoluments  of  the  county 
assessor. 

Article  2  of  section  87  of  the  State  Constitution  provides 
that  "no  law  enacted  by  the  general  assembly  shall  relate  to 
more  than  one  subject,  and  that  shall  be  expressed  in  the 
title."  The  act  under  consideration  is  entitled  **An  act  au- 
thorizing the  auditor  to  appoint  agents  to  attend  to  revenue 
matters."  It  is  urged  in  argument  that,  in  reading  the  title 
of  this  act,  the  mind  would  be  led  to  the  conclusion  that  it 
was  merely  an  act  to  relieve  the  auditor  from  the  burden  of 
the  revenue  department  by  allowing  him  to  appoint  agents  or 
assistants  in  such  counties  as  he  might  see  proper.  We  concur 
with  counsel  that  such  would  be  the  conclusion,  but  it  would 
suggest  in  addition  an  inquiry  as  to  the  power  conferred  on  the 
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agent,  and  the  business  he  was  authorized  to  transact  with  the- 
department  in  order  to  relieve  the  auditor.  The  latter,  by 
article  10,  chapter  72,  General  Statutes,  h^d  been  clothed  with 
the  authority  of  receiving  from  banks  and  other  like  corpora- 
tions the  amount  of  taxes  due  for  each  year,  and  of  receiving 
reports  from  railroads  and  turnpike  road  companies,  so  that 
their  taxes  might  be  paid  directly  into  the  treasury;  and  in 
the  attempt  to  collect  from  the  delinquent  taxpayer  it  was 
manifest  that  the  auditor  could  not  leave  his  office  for  the  pur- 
pose of  visiting  each  county  so  as  to  file  an  information  against 
those  who  had  avoided  the  payment  of  tax;  and  to  relieve  him 
of  this  duty  he  was  empowered  to  employ  agents  to  discharge 
such  duties,  and  those  agents,  when  appointed,  were  at  once 
connected  with  his  department  and  subject  to  his  control.  The 
auditor  is  the  head  of  the  department,  with  clerks  and  agents 
under  him,  all  of  whom  are  guided  [)y  him  in  the  discharge  of 
their  respective  duties;  and  the  very  purpose  of  the  act  was  to 
require  this  agent,  the  appointee  of  the  auditor,  to  perform 
certain  minor  ministerial  duties  outside  the  doors  of  the  office 
that  the  auditor  was  not  expected  or  required  to  perform.  The 
title,  ''auditor's  agent,"  was  itself  suggestive  to  any  mind  ac- 
quainted with  the  past  legislation  of  the  State  as  to  the  duties 
imposed  by  the  act,  and  wliile  such  a  title  may  not  be  suffi- 
ciently comprehensive  to  direct  an  inquiry  as  to  the  power  con- 
ferred, it  was  certainly  suggestive,  and  when  you  add  to  it  the 
words  **to  attend  to  revenue  matters, "  it  would  certainly  in- 
duce the  legislator  to  examine  its  provisions  with  a  view  of 
ascertaining  what  matters  pertaiiiing  to  the  revenue  this 
agent,  when  appointed,  was  required  to  look  after. 

It  is  insisted,  however,  the  agent  is  required  to  perform 
duties  that  the  auditor,  his  ])rincipul,  can  not  exercise,  and, 
acting  independently  of  the  auditor,  the  title  of  the  act  does 
jiot  indicate  the  exercise  of  a  power  by  the  agent  that  is  with- 
held from  the  principal.  It  was  certainly  not  expected  that 
the  auditor  could  discharge  in  person  all  the  duties  pnrtain- 
ing  to  his  office,  and  necessary  to  the  collection  of  the  tax  from 
the  taxpayer,  and,  therefore,  the  agent  had  assigned  to  him 
certain  specified  duties  that  are  not  required  to  be  performed. 
by  his  principal.     [^^^ 
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The  act  conferring  these  powers  on  the  ngent  does  not  create 
.an  independent  office,  or  make  the  action  of  the  auditor  sub- 
ordinate to  that  of  the  agent.  On  the  contrary,  the  agent 
holds  his  office  at  the  mere  wiJl  of  the  auditor,  and  is  subor- 
dinate to  the  will  of  the  latter  in  all  his  actions  with  reference 
'to  the  revenue. 

The  very  language  of  the  act,  as  well  as  the  title,  was  de- 
signed to  make  the  agent  subordinate  to  his  ]3rincipal.  He 
appoints  him  in  the  first  place,  takes  from  him  a  bond,  and 
the  result  of  all  his  actions,  whether  in  the  county  court  or 
elsewhere,  is  required  to  be  certified  to  the  auditor.  He  can 
remove  him  at  his  will,  and  the  mere  fact  that  the  auditor  is 
not  present  in  person  to  give  the  information  to  the  county 
court,  or  to  receive  the  money  from  the  taxpayer,  if  paid  with- 
out the  information,  does  not  create  an  independent  office. 
The  entire  supervision  of  the  revenue  department,  so  far  as 
these  ag'ints  are,  concerned,  is  under  his  control,  and  conceding 
the  fact  that  he  is  not  authorized  to  discharge  some  of  the 
-duties  imposed  on  these  agents,  and  still  the  title  of  the  act  is 
not  misleading. 

This  court,  in  the  case  of  Phillips  v.  The  Cincinnati  and 
Covington  Bridge  Co.,  2  Met.,  — ,  in  discussing  the  object  and 
effect  of  the  constitutional  provision  in  question,  said:  '*It 
should  not  be  so  construed  as  to  restrict  legislation  to  such  an 
•extent  as  to  render  different  acts  necessary  when  the  whole 
subject-matter  is  connected,  and  may  be  properly  combined, 
in  the  same  act."  And  again:  *'None  of  the  provisions  of  a 
statute  should  be  regarded  as  unconstitutional  when  they  all 
relate,  directly  or  indirectly,  to  the  same  subject,  have  a  nat- 
ural connection,  and  are  not  foreign  to  the  subject  expressed 
in  the  title." 

In  the  case  of  the  Louisville  and  Oldham  Turnpike  Road  Co. 
V.  Ballard,  2  Met.,  — ,  it  is  said:  *'A  more  liberal  construction  of 
this  clause  of  the  Constitution  will  be  not  only  more  consistent 
with  the  objects  intended  to  be  accomplished  by  it,  but  will  be 
found  necessary  in  the  practical  business  of  legislation."  This 
<5haracter  of  construction  has  been  followed  in  the  cases  of 
Johnson  v.  Haggard,  8  Met.,  — ;  Smith  v.  Cochran,  8  Bush,  — ; 
O'Nann  v  Louisville  and  Lexington   Railroad  Co.,  8  Bush,  — ; 
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Jacob's  Administrator  v.  Louisville  and  Nashville  Railroad 
^Co.,  10  Bush,  — ,  and  numerous  other  cases,  and  when  applied  to« 
the  title  of  the  act  before  us  we  find  each  provision  has  a  con- 
nection with  the  subject  expressed  in  the  title. 

The  subject  is  in  fact  revenue  matters.  The  auditor  is  the 
chief  officer  of  the  revenue,  and  he  is  by  this  act  authorized 
to  appoint  agents  to  attend  to  the  revenue.  The  information, 
the  summons,  the  action  of  the  county  court,  all  have  a  direct 
connection  with  the  subject-matter  expressed  in  the  title. 
They  all  have  a  natural  connection,  and  no  provision  to  which 
our  attention  has  been  called  can  be  said  to  be  foreign  to  the 
title.  The  title  to  an  act  obviously  delusive,  or  where  the 
body  of  the  bill  is  foreign  to  the  title,  is  unconstitutional,  as 
where  the  title  is  to  amend  an  act  relating  exclusively  to  at- 
torneys, and  the  subject  of  the  act  is  revenue  and  taxation. 
Such  a  title  is  deceptive  and  misleading,  and  was  held  by  this 
court,  in  the  case  of  Pennington  v.  Woolfolk,  to  be  unconstitu- 
tional. We  are  satisfied  the  subject  of  legislation  found  in  the 
enactment  is  sufficiently  expressed  in  the  title. 

As  to  the  second  constitutional  objection  made  by  counsel, 
we  are  of  the  opinion  that  the  agent  is  not  an  officer  within 
the  meaning  of  the  Constitution,  and  there  was  no  necessity 
for  limiting  his  term  of  office.  He  occupies  the  same  relation 
to  the  auditor  that  clerks  in  his  department  do.     They  are  all  i 

agents,  with  particular  duties  assigned  to  each,  and  are  to  the  | 

auditor  what  the  deputy  of  the  sheriff  or  the  deputy  of  the  i 

clerk  is  to  his  principal,  th,e  term  of  the  agent  expiring  with.  , 

the  term  of  his  principal.  I 

Section  25  of  article  3  of  the  Constitution  provides:  **A 
treasurer  shall  be  elected  by  the  qualified  voters  of  the  State  ] 

for  the  term  of  two  years,  and  an  auditor  of  public  accounts, 
register  of  the  land  office  and  attorney-general  for  the  term  of 
four  years."  The  duties  and  responsibilities  of  these  officers 
shall   be  defined   by  law,  provided  that  inferior  State  officers  \ 

not  specially  provided   for  in  this  Constitution   may   be  ap-  i 

pointed  or  elected  in  such  manner  as  shall   be  prescribed  Ijv  ; 

law  for  a  term  not  exceeding  four  years."  : 

Section  10  of  article  5  provides:  *'The  general  assembly  may 
provide  for  the  election  or  appointment,  for  a  term  not  exceed- 
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ing  four  years,  of  such  other  county,  district,  ministerial  or 
executive  officers  as  shall,  from  time  to  time,  bo  necessary  and 
proper." 

Section  6  of  article  6  further  provides:  **Officers  for  towns 
and  cities  shall  be  elected  for  such  terms,  and  in  such  manner, 
and  with  such  qualifications,  as  may  be  prescribed  by  law." 

In  the  Bill  of  Righ*ls,  article  18,  section  28,  is  found  this 
provision:  '*That  the  general  assembly  shall  not  grant  any 
title  of  nobility  or  hereditary  distinction,  nor  create  any  office 
the  appointment  to  which  shall  be  for  a  longer  term  than  for 
a  term  of  years." 

The  leading  purpose  of  calling  the  convention  of  1849  was  to 
abolish  the  power  of  appointment  to  office  for  life  and  to  sub- 
stitute the  elective  system,  with  certain  and  fixed  terms  of 
office.  In  construing  these  several  provisions  of  the  Constitu- 
tion relating  to  officers  and  their  terms  of  office  this  court 
held,  in  the  case  of  Speed  <fe  Worthington  v.  Crawford,  8  Met., 
— ,  that  town  and  city  officers  should  be  elected,  and  the  power 
conferred  on  the  chancery  court  of  Louisville  to  appoint  cer- 
tain officers  for  that  city  was  adjudged  to  be  in  violation  of 
article  6,  section  6  of  the  Constitution,  requiring  all  such 
officers  to  be  elected.  The  attempt  to  vest  the  power  of  ap- 
pointment in  the  chancellor  was  in  plain  violation  of  section 
6,  article  6  of  the  Constitution.  The  court  in  that  case  i)ro- 
ceed  further  to  say  that  the  act  was  unconstitutional  because 
in  violation  of  the  provision  of  the  Constitution  requiring  the 
legislature  to  prescribe  the  terms  of  other  officers  than  those 
mentioned  in  the  Constitution.  Whether,  if  the  power  to  ap- 
point had  been  properly  e^cercised,  the  court  could  have  held 
the  appointment  void  was  not  determined  in  that  case,  nor 
was  the  question  as  to  the  term  of  the  office  involved  in  the 
issue  raised.  Still  the  dt^cision  in  that  particular  case  does 
not  alYect  the  question  here,  nor  were  the  officers  in  that  case 
the  agents  of  the  chancellor,  or  authorized  to  perform  any 
duty  connected  with  the  chancery  court  of  Louisville. 

In  the  case  of  Offutt  v.  The  Commonwealth,  10  Bush,  — , 
the  question  was  whether  the  trustee  of  the  jury  fund  was  a 
county  officer  within   the  meaning  of  the  Constitution,  and  if 
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80,  were  his  sureties  liable  for  his  acts  after  the  expiration  of 
four  years  (the  duration  of  his  term),  the  trustee  holdiug  over? 
The  statute  provides  that  a  trustee  of  the  jury  fund  shall  be 
appointed  for  each  county  by  the  circuit  court,  and  shall  hold 
the  office  for  the  term  of  four  years. 

This  court  said:  **Thp  office  is  of  that  class  provided  by  sec- 
tion 10  of  article  6  of  the  Constitution,#a8  follows:  'The  gen- 
eral assembly  may  provide  for  the  election  or  appointment,  for 
a  term  not  exceeding  four  years,  of  such  other  county  or  dis- 
trict, ministerial  and  executive  officers  as  shall,  from  time  to 
time,  be  necessary  and  proper.'  " 

These  cases  are  cited  to  show  the  limitation  placed  upon  the 
power  of  appointment  to  office  by  the  various  provisions  of  the 
Constitution,  and  the  action  of  this  court  in  determining  the 
application  of  these  provisions  to  the  particular  cases;  and  in 
no  instance  has  it  been  held,  where  the  term  of  the  principal 
has  been  fixed,  it  became  necessary  to  prescribe  the  duration 
of  the  term  of  the  agent  or  deputy  acting  under  bini.  The  ex- 
piration of  the  term  of  the  principal  must  necessarily  end  that 
of  the  agent,  and  the  mere  fact  that  the  agent  may  be  assigned 
by  the  act  creating  him  to  the  discharge  of  certain  duties  the 
principal  is  not  required  to  discharge,  or  is  not  authorized  to 
perform,  will  not,  and  does  not,  make  the  agent  or  his  deputy 
such  an  officer  in  the  meaning  of  any  provision  of  the  Consti- 
tution as  requires  that  his  term  of  office  shall  be  defined.  He 
is,  nevertheless,  the  agent  of  the  auditor,  and  the  term  being 
prescribed  for  the  one,  fixes  a  certain  and  defined  term  for  the 
other,  subject  to  the  power  of  removal  by  the  principal  as  au- 
thorized by  the  act. 

It  is  argued,  however,  that  the  terms  of  office  of  the  several 
clerks  in  the  auditor's  department  have  been  fixed  by  law,  and 
that  this  h  a  legislative  construction  of  the  provision  of  the 
Constitution  referred  to.  The  terms  of  the  clerks  in  the  au- 
ditor's office  are  fixed  and  end  at  the  same  time  the  term  of 
the  auditor  expires,  but  this  is  no  argument  in  favor  of  the 
position  assumed  by  counsel  in  this  case.  The  legislature 
doubtless  deemed  it  unwise  to  place  the  power  with  the  auditor 
of  removing  all  his  subordinates  at  his  mere  will,  and,  there- 
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fore,  when  the  appointment  is  made,  and  the  position  assumed, 
it  is  irrevocable  on  the  part  of  the  auditor  unless  for  cause. 
The  clerk  to  that  extent  is  made  independent  of  the  auditor, 
«nd  the  patronage  of  the  latter,  once  bestowed,  can  not  be 
withdrawn  for  atiy  selfish  purpose.  While  an  office  may  be 
-defined  to  be  a  public  position  or  employment,  and  a  deputy 
in  that  sense  regarded  as  an  officer,  it  was  never  contemplated 
by  the  framers  of  the  Constitution  that  agent?,  clerks  and 
subordinates. of  the  principal  officers  of  the  State  and  counties 
should  have  their  term  of  office  defined.  The  term  of  the  au- 
<Jitor  being  fixed,  his  clerks  and  agents  under  him  subject  to 
his  supervision  and  control,  and  to  enable  him  to  execute  or 
have  executed  all  the  duties  of  his  office,  are  mere  subordinates, 
ivhose  terms  end  with  the  term  of  the  principal. 

It  is  said,  however,  that  the  agent  is  required  to  execute  a 
bond,  take  an  oath,  etc.  So  of  almost  every  deputy  or  agent 
•of  a  State  or  county  officer,  and  while  these  bonds  are  generally 
executed  to  the  priijcip:il,the  fa«t  that  the  bond  in  this  case  is 
required  to  be  executed  to  the  Commonwealth,  and  approved 
by  the  auditor,  -can  make  no  difference.  The  agent  in  the  ' 
transaction  of  his  business  is  not  always  under  the  eye  of  the 
auditor,  and  the  legislature  for  that  cause  did  not  deem  it  just 
•or  proper  to  make  the  auditor  personally  responsible  for  his 
acts,  but  gave  to  the  latter  the  general  8Ui)ervisory  power  over 
him,  with  the  right  to  displace  him  at  his  will  and  pleasure. 
It  seems  to  us  the  principal  inquiry  on  this  branch  of  the  case 
is:  Does  this,  agent,  when  appointed,  occupy  a  subordinate 
position  to  and  under  the  auditor?  If  so,  he  is  not  an  officer 
whose  term  should  be  fixed,  for  the  reason  already  indicated, 
and  the  fact  that  his  peculiar  duties  are  assigned  him,  and 
those  of  the  auditor  enlarged  by  the  act  authorizing  his  ap- 
pointment, does  not  affect  the  decision  of  the  question  made. 
The  officer  in  this  case  can  not,  in  a  strict  legal  sense,-  be 
denominated  an  agent,  but  is  a  mere  subordinate  in  a  depart- 
ment, holding  his  office  at  the  will  of  its  chief  officer,  and  it 
<;an  not  well  be  adjudged,  under  any  reasonable  construction  of 
the  Constitution,  that  the  subordinate  holds  for  a  longer  term 
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than  the  principal.  The  construction  given  the  various  pro- 
visions of  the  Constitution  in  this  case  carries  out  the  legisla- 
tive will,  and  violates  no  provision  of  the  organic  law. 

In  the  third  place  it  is  maintained  the  act  is  void  because  it 
confers  on  the  auditor  or  his  agent  the  duties,  power  and  emol- 
uments of  the  assessor. 

It  is  said  the  auditor's  agent  is  required  to  do  that  which 
the  assessor  should  do.  It  would  be  more  aptly  stated,  in  say- 
ing that  the  auditor  or  the  agent  is  required  to  do  that  which 
the  assessor  has  omitted  to  do,  and  which  he  has  no  power  by 
virtue  of  hi's  office  to  do.  This  act  in  no  manner  interferes 
with  either  the  office  of  assessor  or  sheriff,  or  the  emoluments 
belonging  to  either.  The  assessor  and  sheriff  are  both  consti- 
tutional officers,  with  their  terms  prescribed  by  the  Constitu- 
tion and  their  duties  defined  by  law.  The  assessor  during  his 
term  of  office  is  required  to  list  the  property  within  his  county 
for  taxation  during  each  year,  and  to  make  a  return  of  his  as- 
sessor's books  at  a  fixed  period  during  each  year  to  the  county 
clerk.  He  is  also  required  to  return  a  delinquent  list,  and 
after  discharging  such  duties  for  the  current  year  his  power 
over  the  subject-matter  for  that  year  ceases.  He  is  without 
power  to  assess  or  revalue  any  property,  but  this  is  all  left  to 
the  county  court  and  the  revisory  board.  Persons  omitted  to 
be  listed,  when  reported  by  the  sheriff,  may  have  their  prop- 
erty assessed  by  the  county  clerk.  A  board  of  supervisors  is 
also  constituted  in  each  county  with  power  to  correct  any  error 
committed  by  the  assessor,  or  report  to  the  county  court  the 
names  of  persons  omitted  to  be  listed  by  him.  (General  Stat- 
utes, page  728,  title  '* Revenue  and  Taxation.") 

The  power  of  the  assessor  is  gone  with  the  return  of  his 
books  for  the  current  year,  and  the  right  to  supervise  his 
action  confided  to  certain  county  officers  designated  by  the 
statute.  The  State,  in  addition  to  the  board  of  supervisors,, 
has  authorized  this  agent  of  the  auditor  to  give  information^ 
and  take  other  steps  in  the  county  court  of  the  county  where 
the  taxpayer  resides,  to  enaljlc^  fhe  county  court  to  rectify  the 
errors,  and   supply  the  omissions  of  duty  on  the  part  of  the 
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assessor,  arising  either  from  neglect  on  his  part,  or  from  an. 
unwillingness  on  the  part  of  the  taxpayer  to  disclose  his  tax- 
able estate.  This  agent  is  required  to  give  information  to  a 
tribunal  (the  county  court)  that  has  always,  under  legislative 
authority,  exercised  this  supervisory  control,  and  in  the  exer- 
cise of  this  power  we  perceive  no  constitutional  objection.  It 
is  no  appropriation  of  the  emoluments  of  the  assessor  to  au- 
thorize another  to  correct  his  mistakes  committed  while  in 
office,  nor  is  his  successor  in  office  vested  with  any  right  by 
virtue  of  the  office  to  supervise  this  work.  The  sheriff  is  re- 
quired to  collect  the  tax  when  ascertained  by  the  county  court, 
and  it  is  only  in  cases  where  the  party  proposes  to  pay  before 
any  steps  are  taken  against  him  that  the  agent  is  authorized 
to  receive  the  money,  or  in  cases  where  the  money  is  paid  after 
judgment  and  before  execution.  The  party  is  delinquent  and 
the  sheriff  has  no  power  or  right  to  collect  the  tax,  and  it  is 
unreasonable  to  say  that,  in  such  cases,  the  money  can  not  be- 
paid  directly  to  the  agent  or  the  auditor,  but  must  pass  through 
the  hands  of  the  sheriff*.  As  the  penalty  attempted  to  be  im- 
posed for  the  failure  to  list  the  property,  when  no  such  penalty 
existed  at  the  time  of  this  omission  of  duty,  can  not  be  en- 
forced; still  it  does  not  affect  the  substantial  provisions  of  the- 
act,  or  present  any  obstacle  in  the  way  of  enforcing  the  collec- 
tion of  the  tax.  The  act  was  evidently  intended  to  clothe  the 
county  court  with  the  authority  to  ascertain  these  delinquent 
taxpayers,  and  to  compel  them  to  contribute  their  portion  of 
the  common  burden,  and  is  retrospective  in  its  operation.  The 
penalty,  therefore,  may  be  disregarded  in  so  far  as  it  applies 
to  a  failure  to  list  before  the  penalty  was  annexed;  and  when 
stricken  out,  **if  that  action  remains  complete  in  itself,  and 
capable  of  being  executed  in  accordance  with  the  apparent 
legislative  intent,  wholly  independent  of  that  which  is  rejected, 
it  must  be  sustained"  (Cooley's  Constitutional  Limitations, 
page  215).  The  right  to  enforce  the  penalty  can  be  denied, 
and  the  main  features  of  the  act  enforced.  Our  attention  has 
not  been  called  to  each  section  of  the  act  in  question,  or  its 
practical  operation,  but  it  is  plain  that  the  county  court  should 
hear  and  determine  the  question  made  on  the  information  of 
the  relator  Barker.     This  court  is  not  to  be  understood  as  de- 
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■ciding  that  if  the  relator  held  an  office  within  the  meaning  of 
the  Constitution,  at  the  mere  will  of  the  legislature  or  the  au- 
•ditor,  that  his  acts  would  be  void  or  the  act  unconstitutional. 
It  might  well  be  argued,  where  the  term  had  not  been  fixed 
beyond  the  constitutional  limit,  that  the  provision  of  the  or- 
.ganic  law  will  supply  the  defect  in  the  act,  and  render  it  opera- 
tive for  the  constitutional  period.  This  latter  question  is 
reserved. 

The  judgment  below  is  afiiruied. 

[The  original  action  was  filed  in  the  common  pleas  court, 
and  transferred  to  the  JefTergon  Circuit  C'ouit,  and  there  de- 
cided.] 


GAINES  V.  SCOTT. 

(Filed  Decembers,  1881.) 

1.  The  DovatioD  of  a  note,  dated  September  4,  1876,  by  altering  it  so  as  to 
make  it  bear  eight  instead  of  ten  per  cent,  interest  per  annum  operated  as 
a  release  of  the  obligors,  who  did  not  consent  to  the  alteration. 

2.  In  an  action  on  an  alleged  implied  promise  to  pay  borrowed  money,  for 
which  the  defendant  and  four  others  had  executed  their  promissory  note,  it 
appearing  that  the  defendant  did  not  receive  any  benefit  dii-ectly,  or  in- 
•dlrectly,  from  the  loan,  in  order  to  authorize  a  recovery  it  must  appear  that 
the  plaintiff  loaned  the  money  at  the  request  of  the  defendant,  and  was  in- 
duced by  him  to  rely  upon  his  promises  or  assurances  and  to  forego  other 
and  better  security. 

3.  Assumpsit  is  in  the  nature  of  an  equitable  action,  and  recover}^  upon  an 
implied  promise  may  be  defeated  by  showing  that,  ex  eequo  et  bono,  the 
plaintiff  ought  not  to  recover. 

4.  Co-obligors  are  competent  witnesses  to  prove  that  one  was  principal 
and  the  others  his  sureties. 

Appeal  from  Henry  Circuit  Court. 

Opinion  of  the  court  by, Chief  Justice  Lewis. 

On  the  4th  of  September,  1870,  a  promissory  note  for  |8,CK")0, 
payable  twelve  months  after  date,  and  bearing  interest  at  the 
rate  of  ten  per  cent,  per  annum  from  date  until  ^paid,  was 
given  to  appellant  for  money  loaned,  and  signed  in  the  or^er 
following  by  Chilton  Scott,  W.  H.  Stratton,  C.  T.  Scott, 
Joseph  Campbell  and  C.  T.  Chilton. 

In  1878,  by  agreement  between  appellant  and  Chilton  Scott, 
•but  without  the  knowledge  or  consent  of  the  other  parties  to 
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the  note,  the  face  of  it  was  so  altered  as  to  make  the  rate  oV 
interest  eight  per  cent,  per  annum. 

As  it  was  lawful  at  the  date  of  the  note,  as  well  as  at  the 
time  it  was  altered,  to  contract  for  the  payment  of  a  rate  of 
interest  not  exceeding  eight  per  cent,  per  annum,  but  to  in- 
tentionally charge  ten  per  cent. ;  made  the  whole  interest 
subject  to  be  forfeited,  the  alteration  of  the  note  by  appellant 
and  Chilton  Scott  was  a  material  one,  and,  therefore,  as  is^ 
well  settled,  operated  to  discharge  the  other  obligors  from  all 
liability  upon  it. 

It  does  not  appear  whether  appellant  attempted,  after  the 
alteration,  to  recover  on  the  note  or  not.  This  action  was 
brought  by  him  against  C.  T.  Scott  alone,  not  upon  the  note, 
but  upon  an  alleged  implied  contract  to  pay  the  $8,000  it  waft 
executed  for,  and  .which,  it  is  in  the  petition  averred,  appel- 
lant loaned  and  advanced  to  him  and  Chilton  Scott,  at  his 
special  instance  and  request,  whereby  he  became  liable  to  pay,, 
etc. 

Iij  his  answer  appellee  denies  the  money  was  loaned  or  ad- 
vanced to  him,  or  to  him  and  Chilton  Scott,  but  alleges  it  was 
loaned  to  the  latter;  that  he  (appellee)  received  no  port  of  it, 
and  did  not  hold  himself  out  as  being  connected  with  Chilton 
Scott  as  principal  in  borrowing  it  or  any  part  of  it. 

The  verdict  of  the  jury  and  judgment  of  the  court  being  for 
defendant  in  the  action,  this  appeal  is  prosecuted,  and  errors 
of  the  court  in  giving  and  refusing  instructions,  and  admitting 
incompotent  evidence  are  relied  upon  for  revergal.  But  unless 
appellant  has  a  right  of  action  upon  the  im])lied  contract  he 
was  not  entitled  to  either  the  instruction  refused  or  the  one 
given. 

To  maintain  an  action  upon  an  implied  as  well  as  upon  an 
express  promise,  there  must  be  a  consideration,  either  ])reju- 
dicial  to  the  plaintiff  or  beneficial  to  the  defendant,  in  the 
action  to  uphold  it. 

It  is  shown  by  both  thu  pleadings  and  proof  in  this  case  that 
appellee  did  not  get  any  .part  of  the  money  loaned,  the  whole 
of  it  being  received  by  and  used  for  the  benefit  of  Chilton 
Scott.  As,  therefore,  ap])ellee  did  not  receive  any  benefit, 
directly  or  indirectly,  from  the  loan,  in  order  to  authorize  a 
recovery   it  must  appear  that  appellant  loaned  the  money  at. 
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the  request  of  appellee,  and  was  induced  by  him  to  rely  upon 
his  promises  or  assurances,  and  to  forego  other  or  better  security 
for  his  debt. 

It  does  not  appear  that  appellant  did  in  this  case  forego 
any  advantage  or  security  for  his  money,  or  that  he  has  suf- 
fered any  loss  or  injury  in  consequence  of  placing  confidence 
in  the  undertaking  of  appellee.  On  the  contrary,  it  is  mani- 
fest that  the  money  was  loaned  upon  the  security  afforded  by 
the  note.  For  it  was  found  upon  the  trial  that  appellant  re- 
fused to  loan  the  money  upon  the  credit  of  appellee  alone,  but 
required  the  execution  of  the  note  by  the  ether  parties  to  it  as 
a  condition  of,  as  well  as  security  for,  the  loan.  There  is  con- 
sequently no  consideration  whatever  for  the  implied  promise 
sued  on. 

Appellant  complains  that  the  court  below  improperly  ad- 
mitted upon  the  trial  the  evidence  of  the  other  obligors, 
which  showed  that  Chilton  Scntt  was  the  principal  and  all  the 
others  were  his  sureties  in  the  note.  We  are  of  the  opinion  it 
was  competent  for  appellee  to  prove  by  the  parties  to  the  con- 
tract the  attitude  they  each  occupied  in  the  transaction. 

From  their  testimony  it  appears  that  they  were  the  co-sure- 
ties, and  equally  bound  with  appellee  for  ,the  payment  of  the 
note.  Such  Ijeing  the  case,  it  is  clear  that  the  alteration  of 
the  note  would,  if  appellee  is  hold  responsible  upon  the  im- 
plied contract,  have  the  effect  of  imposing  upon  him  a  greater 
burden  than  he  undertook,  by  the  express  contract,  to  bear. 

Assumpsit  is  in  the  nature  of  an  equitable  action,  and  recov- 
ery upon  an  implied  promise  may  be  defeated  by  showing  that, 
ex  a»qu()  et  bono,  the  plaintiff  ought  not  to  recover.  In  this 
case  the  appellant,  in  an  attempt  for  his  own  advantage  to  in- 
crease the  liability  of  the  obligors  to  the  note  beyond  what,  by 
the  terms  of  it,  they  were  legally  bound  for,  has  discharged  them 
entirely.  Having  done  so,  we  do  not  think  he  has  the  right  to 
recover  upon  an  implied  promise  of  appellee  alone  what  he 
undertook  to  be  bound  for  in  common   with  his  co-sureties. 

It  is  not  necessary  to  consider  the  question  whether  appellee, 
if  he  had  been  a  beneficiary  of  the  loan,  would  be  liable  upon 
an  implied  promise. 

For  the  reasons  indicated  the  judgment  must  be  affirmed. 

Judge  Hargis  dissenting. 
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W.  P.  Thome,  Carroll  &  Barbour  and  Webb  (fe  Masterson  for 
appellant. 
Harwood  &  Carroll  for  appellee. 


.  MENDERSON,  &c.  v.  SPECKER,  <fec. 
(Filed  October  8,  1881.) 

1.  A  summons  may  be  served  by  any  officer  to  whom  it  is,  or  Ujiglit  have 
been,  directed. 

2.  An  attachment  may  be  executed  by  an  officer  to  whom  it  is  directed, 
but  not  by  one  to  whom  it  is  not  directed. 

3.  Debt  may  be  attached  by  delivering  a  copy  of  the  order,  with  a  notice 
specifying  the  debt  or  demand,  to  the  person  owning  it.    Held   also  that— 

Subsection  3  of  section  203  of  the  Civil  Code  "is  intended  to  supply  the 
holder  of  such  property  attached,  or  a  debtor  owning  a  debt  or  demand 
which  is  sought  to  be  garnished,  with  notice  of  what  property,  debt  or  de- 
mand is  attached  or  giirnished;  and  until  such  notice  is  served  it  can  not 
be  said  that  the  attachment  is  legally  executed." 

4.  Attachment,  accompanied  by  the  statutory  notice,  specifying  the  debt 
attached,  has  priority  over  another  attachment  previously  executed,  but 
not  accompanied  with  the  statutory  rotice. 

Appeal  from  Bourbon  Circuit  Court. 

Ojiinion  of  the  court  by  Judge  Hargis. 

The  ap])ellees,  on  the  17th  of  February,  caused  a  general  at- 
tachment against  the  property  of  Maddox  to  be  issued  and 
directed  to  the  sheriff,  which  was  on  that  day  served  upon 
Boyd  as  garnishee  by  a  constable. 

On  the  next  day  thereafter  the  appellants  also  sued  out  an 
attachment  against  Maddox's  property,  and  had  it  directed  to 
the  sheriff  or  any  constable. 

It  was  served  upon  Boyd  by  a  constable,  who  delivered  to 
him  a  copy  of  the  attachment. 

Thereupon  the  appellees  caused  a  second  attachment  to  issue 
directed  to  the  sheriff,  who  executed  it  upon  Boyd  by  delivering, 
to  him  a  copy  of  the  attachment,  with  a  notice  specifying  the 
debt  attached  endorsed  on  the  back  of  it. 

Boyd  paid  the  amount  of  the  debt  owin{i;  by  him  to  Maddox 
into  court,  and  it  was  adjudged  that  appellees  had  obtained 
l)riority  to  the  fund  under  their  attachment  over  the  appel- 
lants, who  prosecute  this  appeal  to  reverse  that  judgment. 
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Any  officer  to  whom  the  summons  is,  or  might  have  been^ 
directed  may  serve  it  according  to  section  47,  Civil  Code,  but 
this  is  not  the  case  with  reference  to  the  service  of  attach- 
ments, as  there  is  no  provision  of  the  Code  which  authorize* 
the  service  of  an  attachment  by  any  officer  to  whom  it  might 
have  been  directed,  but  to  whom  it  is  not  in  fact  directed. 

The  absence  of  such  a  provision  applicable  to  attachments, 
taken  in  connection  with  the  fact  that  there  is  such  a  provision 
found  in  section  47  applicable  to  summonses,  tends  strongly  to- 
the  conclusion  that  the  legislature  did  not  intend  to  authorize 
the  execution  of  an  attachment  by  any  other  officer  than  those 
to  whom  it  is  directed. 

And  this  position  is  strengthened  by  subsection  2  of  section. 
667,  which  expressly  provides  that  an  order  for  a  xjrovisional 
remedy  may,  at  the  request  of  the  party  in  whose  behalf  it  is 
issued,  be  directed  to  any  of  the  officers  named  in  the  first 
subsection,  who  is  not  a  party  to,  nor  interested  in,  the  action. 
The  officers  named  in  the  first  subsection  are  sheriff,  coroner, 
jailer  and  constable. 

It  nnist,  th(  roforo,  follow  that  the  service  of  appellees'  first 
attachment  l)y  the  constable,  when  it  was  alone  directed  to  the 
sheriff,  was  illegal. 

As  appellees'  second  attachment  and  api)ellants' only  attach- 
ment were  each  executetl  by  the  officer  to  whom  it  was  directed, 
the  question  of  priority  must  l)0  det(?rmined  by  the  manner  in 
which  the  attachments  were  executed. 

Subsection  8  of  section  i208,  Civil  Code,  provides  that  an 
order  of  attachment  shall  I)e  executed  '*upon  other  ])ersonai 
pro})erty  (meaning  such  as  is  incapable  of  manual  delivery)  i)y 
delivering  a  copy  of  the  order,  with  a  notice  specifying  the 
X)roperty  attached,  to  the  j^erson  holding  it;  or,  as  to  a  debtor 
demand,  to  the  p(?rson  owning  it." 

This  subsection  is  intended  to  suppl,y  the  holder  of  such 
property  attached,  or  a  del)t  or  owing  a  debt  or  demand  which  is 
sought  to  be  garnished,  with  notice  of  what  property,  debt,  or 
demand  is  attached  or  garnit^hed,  and  until  such  notice  is 
served  it  can  not  be  said  that  the  attachment  is  legally  exe- 
cuted. 
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And  we  are  not  iQcIined  to  enter  into  a  discussion  of  the 
reasoDableness  of  tbe  statute  as  the  law  is  thus  written.  But 
in  view  of  the  certainty  and  protection  to  all  parties  inter- 
ested, that  must  necessarily  follow  a  literal  compliance  with  the 
provision  named,  we  can  see  no  great  hardship  in  enforcing  its 
•imperative  requirements. 

As  the  execution  of  appellees'  second  attachment  was  accom- 
panied by  the  statutory  notice,  they  were  properly  adjudged 
priority  over  the  appellants,  whose  attachment  was  not  exe- 
cuted in  conformity  to  the  subsection  named. 

Judgment  affirmed. 

Ross  &  Kennedy  for  appellants. 

Ben  G.  Patou  for  appellees. 


WARFIELD,  &c.  v.  GARDNER'S  ADM'RS. 

(Filed  December  8,  1881.) 

1.  Order  appointing  administrator  presumed  to  have  been  duly  made  by~ 
county  court. 

Allegation  that  the  administrators  were  by  an  order  of  the  Hardin  County 
I  Court  appointed  administrators  of  their  decedent,  and  qualified  as  such,  is  a 

substantial  compliance  with  section  122  of  the  Code. 

Tbe  law  raises  the  presumption  that  the  order,  when  made,  was  duly 
made. 

2.  Qefeot  in  petition— Accidental  omission  of  the  words  "the  defendants," 
the  subject  of  the  verb  "agreed,"  did  not  affect  the  substantial  rights  of 
the  defendants,  because  tbey  were  not  prejudiced  or  misled  thereby. 

"The  omission  of  those  thlags  which  are  silently  expressed  is  of  no  conse- 
quence. '  * 

3.  Objection  that  the  petition  fails  to  state  facts  showing  that  the  county 
court  had  jursdiction  to  appoint  the  administrators  involves  their  want  of 
legal  capacity  to  sue,  and  can  be  taken  advantage  of  by  special  demurrer 
only. 

4.  A  set-off  or  counterclaim  against  decedent  in  action  by  his  adminis- 
trator must  be  verified  by  the  written  afiSdavit  of  the  claimant  and  proof 
of  tbe  justice  of  the  claim,  but  a  previous  demand  thereof  of  the  adminis- 
trator is  not  required. 

Appeal  from  Hardin  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Lewis. 

This  is  an  action  by  appellees,  administrators  of  the  estate 
of  A.  S.  Gardner,  deceased,  upon  a  promissory  note  given  by 
appellants. 

January,  1882—2 
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At  the  September  term,  1877,  of  the  court,  a  general  demur- 
rer to  the  petition  was  filed  and  overruled.  Thereupon  apt)cl- 
lants  filed  their  answer,  in  which  one  of  them,  Warfield, 
pleaded  a  demand  against  the  estate  fur  rent  of  land  as  a 
set-ofl^.  At  the  February  term,  1879,  a  rule  was  made  by  the 
court  requiring  Warfield  to  show  that  he  had  made  a  demand 
of  appellees  for  payment,  accompanied  by  his  affidavit  and 
proof  of  the  claim  as  required  by  law  in  such  cases.  At  the 
same  term,  appellants  having  failed  to  respond  to  the  rule, 
judgment  was  rendered  making  the  rule  absolute,  and  dismis- 
sing the  set-off,  and  also  for  the  amount  of  the  debt  claimed 
in  the  petition.  But  upon  grounds  filed  a  new  trial  was 
granted. 

At  the  August  term,  1879,  Warfield  filed  .a  response  to  the 
rule,  stating  in  substance  that  he  had,  on  the  20th  of  August, 
1879,  demanded  of  the  administrators  payment  of  his  claim, 
and  also  filed  copies  of  certain  title  papers  and  affidavits  of 
other  persons  in  regard  to  the  land,  the  rents  from  which  ho 
claimed  as  set-ofl'. 

Upon  filing  the  response  appellants  asked  leave  to  refiie 
their  set-ofi',  which  was  refused,  and  judgment  again  rendered 
for  the  debt  claimed  in  the  petition. 

From  that  judgment  this  appeal  has  been  taken. 

The  only  questions  presented  by  the  assignment  of  errors 
necessary  to  be  considered  are: 

1st.  Whether  the  demurrer  to  the  petition  was  properly 
overruled. 

2d.  Whether  the  court  erred  in  refusing  to  permit  appellants 
to  refiie  their  answer  and  set-off. 

1st.  The  allegation  in  the  petition  that  appellees  were,  by 
an  order  of  the  Hardin  County  Court,  appointed  administrators 
of  A.  S.  Gardner,  deceased,  and  qualified  as  such,  is  a  substan- 
tial compliance  with  section  122,  Civil  Code.  The  law  raises 
the  presumption  that  the  order,  when  made,  was  "duly"  made. 

The\lefect  of  the  petition  on  account  of  the  accidental  omis- 
sion of  the  words  *'the  defendants, "  the  subject  of  the  verb 
'*agreod,"  does  not  affect  the  substantial  rights  of  appellants, 
because  they  were  neither  prejudicial  nor  misled  thereby.  '*The 
omissionjof  those  things  which  are  silently  expressed  is  of  no 
consequence." 
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The  objection  that  the  petition  fails  to  state  facts  showing 
that  the  Hardin  County  Court  had  jurisdiction  to  appoint  ap- 
pellees administrators  involves  their  want  of  legal  capacity  to 
flue,  and  can  be  taken  advantage  of  by  special  demurrer  only, 
4ind  as  no  special  demurrer  was  filed  in  the  court  below  that 
objection  must  be  regarded  as  waived  by  appellants. 

As  to  the  second  question:  This  court,  in  the  case  of  Millett 
y.  Watkins,  4  Bush,  642,  in  construing  section  478  of  the  Civil 
Code  of  1854,  held  that  a  set-off  is  neither  in  the  common  ipor 
legal  acceptation  of  the  word  a  **suit"  or  **action,"  and,  there- 
fore, that  the  demand  required  to  be  made  by  a  claimant  be- 
fore bringing  a  suit  or  action  against  a  personal  representative 
did  not  ap])ly  to  a  set-off.  It  was  not,  however,  decided  in 
that  case  that  the  verification  X)f  the  claimant  by  written  affi- 
davit and  proof  of  the  demand  could  be  dispensed  with. 

But  by  subsection  84,  section  782  of  the  present  Civil  Code, 
the  word  **action"  is  construed  to  embrace  a  demand  for  a  set- 
off or  counterclaim,  and  by  subsection  87  the  word  **8ue"  is 
construed  to  refer  to  an  action  or  special  proceeding. 

If  a  set-off  is  to  be  considered  an  action  in  the  meaning  of 
section  87,  chapter  89,  General  Statutes,  and  that  section  is 
literally  enforced,  no  set-off  can  be  pleaded  or  recovery  had  by 
it  for  a  claim  against  the  estate  of  a  deceased  person  until  such 
affidavit  and  proof  are  made,  nor  until  demand  of  payment 
thereof  has  been  made  of  the  personal  representative,  accom- 
panied by  affidavit  of  its  justice. 

The  reason  for  requiring  a  claimant  before  bringing  an  orig- 
inal action  against  a  personal  representative  to  make  demand 
of  him  for  payments  is  that,  if  the  claim  is  just  and  properly 
proved,  it  may  be  paid  without  subjecting  the  estate  to  the 
costs  of  litigation.  But  the  reason  for  requiring  the  demand 
to  be  made  ceases  when  the  personal  representative  begins  liti- 
gation himself.  Though  such  is  not  the  case  in  respect  to  the 
affidavit  of  the  claimant  and  proof  of  the  justice  of  the  claim. 
And  we  are  of  the  opinion  that  both  the  letter  and  spirit  of 
the  law,  as  it  now  is,  requires  that  a  claim  against  the  estate  of 
A  decedent  which  is  pleaded  as  a  set-off  or  counterclaim  should 
be  verified  by  the  written  adffiavit  of  the  claimant  and  proved 
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in  the  manner  required  by  law  in  the  case  of  claims  sued  upoa 
by  original  action.  And  that  the  personal  representative- 
may,  when  the  defendant  has  not  complied  with  the  law  in 
this  respect,  obtain  a  rule  against  him.  And  upon  his  failure 
or  refusal  after  such  rule  to  verifj'  and  prove  the  claim  in  the 
manner  required  by  law  his  set-off  or  counterclaim  should  be 
dismissed. 

Though  in  this  case  it  is  alleged  in  the  answer  of  appellants 
that  the  demand  is  just  and  has  never  been  paid,  and  that 
there  is  no  set-off  or  discount  against  the  same,  nor  any  usury 
therein,  it  does  not  appear  that  the  claim  was  either  presented 
or  filed  in  such  manner  as  would  authorize  the  personal  repre- 
sentative to  admit  or  controvert  its  justice.  It  should  have- 
been  verified  by  the  written  affidavit  of  the  defendant,  and 
also  proved  in  the  manner  required  by  law  and  filed  with  the 
answer. 

The  response  of  appellants  to  the  rule  against  them  was  in- 
sufficient, and  as  their  set-off  had  been  once  dismissed  for  fail- 
ure to  comply  with  the  law  in  such  cases,  the  court  did  not  err 
in  overruling  their  motion  to  refile  it  as  the  claim  attempted 
to  be  pleaded  as  a  set-off  was  not  so  verified  and  proved. 

Wherefore,  the  judgment. is  affirmed. 


BARBEE  v.  FOX,  &c. 

(Filed  December  10,  1881.) 

1.  Nonresidents  may  make  motion  to  have  action  retried  at  any  time 
within  five  years  after  judgment  against  them  on  constructive  service. 

2.  Nonresidents  may  make  motion  to  retry  motion  to  confirm  report  of 
sale  of  land,  and  file  exceptions  to  the  sale  at  any  time  within  five  years 
after  the  judgmentf  of  confirmation  was  rendered. 

3.  It  is  not  necessary  that  a  motion  to  retry  should  be  entered  in  ha?c  verba. 
A  substantial  compliance  with  the  requirements  of  the  Code  is  sufiScient. 

4.  An  order  confirming  decretal  sale  of  land  made  after  death  of£the  de- 
fendant was  void  in  this  case. 

6.  Three  years'  time  to  redeem  land  sold  to  satisfy  a  contractor's  lien, 
under  the  charter  of  1851  of  the  city  of  Louisville,  was  required  to  be  re- 
served in  the  order  of  the  court  confirming  the  sale. 

An  order  confirming  such  a  sale  was  properly  set  aside  in  this  case  be- 
cause it  did  not  give  the  three  years'  time  to  redeem,  and  a  new  orderjof 
confirmation  giving  the  three  years'  time  to  redeem  from  the  date  thereof  is 
afiSrmed. 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Chief  Justice  Lewis. 
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lu  1855  McAtee  brought  an  action  in  the  Loiiisville  Chan- 
cery Court  under  an  act  of  the  general  assembly,  entitled  **An 
act  to  charter  the  city  of  Louisville,"  approved  March  24, 
1851,  for  the  purpose  of  enforcing  his  lieu  as  contractor  upon 
certain  lots  of  land  belonging  to  Thos.  W.  Fox.  In  pursuance 
of  the  judgment  rendered  in  the  action  the  lots  were,  on  Feb- 
urary  23,  1857,  sold  by  the  marshal  of  the  court  and  purchased 
by  appellant  Barbee.  The  sale  was  reported  to  court,  approved 
And  confirmed,  and  a  deed  made  to  appellant. 

Thos.  W.  Fox  was  at  the  time  a  nonresident  of  the  Stafee, 
and  before  the  court  by  constructive  service  of  process  only, 
and  it  now  appears  died  between  the  time  the  sale  was  made 
and  the  order  of  court  confirming  the  report  of  sale. 

June  25,  1809,  the  action  was  reinstated  on  the  docket,  and 
McAtee,  for  the  use  of  Barbee,  filed  a  supplemental  petition 
for  the  purpose  of  having  the  report  of  sale  again  approved 
and  confirmed. 

The  heirs  at  law  of  Thos.  W.  Fox,  deceased,  were  by  the  sup- 
plemental petition  made  parties  to  the  action,  and  brought  be- 
fore the  court  by  constructive  service  of  process. 

June  24,  1870,  the  action  ])eing  submitted  for  trial,  an  order 
of  court  was  made  again  approving  and  confirming  the  report 
of  sale  made  in  1857. 

June  28,  1875,  apjjellees,  heirs  at  law  of  Thos.  W.  Fox,  filed 
in  court  a  paper  called  by  them  an  answer  and  cross  petition. 
In  it  they  allege  they  were  nonresidents  and  ignorant  of  the 
proceedings  had  in  the  action  until  a  few  days  before  filing 
their  answer  and  cross  petition;  that  no  bond  was  executed  by 
the  plaintiff  as  required  by  the  Civil  Code  previous  to  the  order 
of  June  24,  1870;  that  the  right  to  redeem  the  lots  within 
three  years,  as  provided  in  the  act  under  whicii  the  proceedings 
were  had,  was  not  reserved  to  them  in  the  order  of  confirma- 
tion; that  one  of  the  defendants  in  the  action  has  since  his 
birth  been  of  unsound  mind  and  incapable  of  transacting  busi- 
ness, and  was  not  represented  in  the  action  previous  to  the 
confirmation  of  the  sale  by  a  guardian  or  committee;  and  that 
the  entry  of  Barbee  upon  the  lots  was  wrongful,  and  his  attempt 
to  convey  the  same  to  Ray  was  fraudulent  on  the  part  of  both 
of  them.     They  asked  for  possession  of  the  lots;  that  the  crd^er 
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of.  June  28,  1870,  be  set  aside,  and  they  be  permitted  to  pay  the- 
debts  due  on  the  lots  and  satisfy  the  judgment  against  their 
deceased  father,  Thos.  W.  Fox. 

September  24,  1875,  appellants  moved  the  court  to  strike- 
from  the  files  the  answer  and  cross  petition.  And  October  9, 
1875,  appellees  filed  exceptions  to  the  report  of  sale  made  by 
the  marshal  in  1857, 

November  8,  1876,  the  court  made  an  order  sustaining  the 
motion  to  strike  from  the  files  the  paper  filed  June  28,  1875, 
so  far  as  it  purported  to  be  an  answer  and  cross  petition,  but 
retaining  it  as  a  motion  for  retrial  of  the  application  to  con- 
firm the  marshal's  report  of  sale  and  as  exceptions  to  said 
report. 

June  30,  1879,  the  court  rendered  judgment.  By  that  judg- 
ment the  order  of  June  28,  1870,  conVirming  the  report  of  sale 
was  set  aside,  the  exceptions  filed  by  appellees  overruled,  and 
the  sale  finally  approved  and  confirmed;  but  to  appellees  was 
reserved  the  right  at  any  time  within  three  years  from  the 
date  of  the  judgment  to  redeem  the  property  sold  by  paying  to 
Barbee,  the  purchaser,  the  sum  bid  by  him  and  interest  thereon 
at  the  rate  of  ten  per  cent,  per  annum,  from  February -28,  1857, 
until  paid,  and  all  taxes  and  levies  made  subsequent  to  the 
sale;  and  if  not  redeemed  the  sale  to  be  final.  An  order  was 
also  made  restoring  the  possession  of  the  lots  to  al)pellees. 

From  that  judgment  this  appeal  is  prosecuted,  and  the  ob- 
jections made  to  it  will  be  considered. 

So  much  of  section  445,  Myers'  Code,  as  applies  to  this  case 
is  as  follows:  ''When  a  ju(lgm(»nt  has  been  rendered  against  a 
defendant  ordefendants  constructively  summoned,  and  whodid 
not  appear,  such  defendants,  or  any  one  or  more  of  them,  may 
at  any  time  within  five  years  after  the  rendition  of  the  judg- 
ment appear  in  court  and  move  to  have  the  acticm  retried,  and 
security  for  costs  being  given  they  shall  ])e  admitted  to  make 
defense;  and  thereujjon  the  action  shall  be  retried  as  to  such 
defendants  as  if  there  had  been  no  judgment;  and  upon  the 
new  trial  the  court  may  confirm  the  former  judgment  or  modify 
or  set  it  aside,"  etc. 

Appellants  contend  that  apellees  did  not  within  five  years 
from  the  time  the  ordf^r  of  confirmation  was  made  appear  in 
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.   court  and  move  to  have  the  action  retried  as  required  by  that 
section  of  the  Code. 

It  is  true  the  record  does  not  show  that  they  complied  lit- 
erally with  the  requirement  of  the  Code  by  making  a  formal 
motion  to  have  the  action  retried.  They  did,  however,  give 
security  for  costs,  and  file  their  answer  and  cross  petition  in 
open  court.  In  our  opinion  it  is  not  necessary  that  a  motion 
to  have  the  action  retried  be  entered  in  htBC  verba.  The  exe- 
cution of  the  bond  for  costs,  and  order  of  court  directing  their 
pleading  to  be  filed,  imply  both  the  appearance  of  appellees  in- 
court  and  motion  for  retrial. 

Appellants  contend  also  that  the  court  erred  in  permitting- 
appellees  to  file  exceptions  to  the  report  of  sale  on  the  9th  of 
October,  1875,  which  was  after  the  expiration  of  five  yeara 
from  the  order  of  confirmation,  and  also  overruling  their  mo- 
tion to  strike  from  the  files  the  paper  filed  by  a})pellees  June 
23,  1875,  and  treating  it  as  a  motion  for  a  retrial  of  the  appli- 
cation to  confirm  the  report  of  sale,  and  as  exceptions  thereto. 
Appellees  having,  within  five  years  from  the  date  of  the 
order  of  confirmation,  acquired  a  standing  in  court  by  a  sub- 
stantial compliance  with  'the  requirement  of  the  Civil  Code, 
and  also  filed  a  paper  which,  though  called  by  them  an  answer 
and  cross  petition,  was  subsequently  permitted  by  the  court  to 
if^main  on  file  and  be  treated  as  exceptions,  had  the  same  right 
to  amend  their  pleading  or  proceeding  as  they  would  have  had 
under  section  101,  Myers'  Code,  if  they  had  l)een  present  in. 
court  before  the  order  was  entered.  In  our  opinion,  therefore, 
it  was  not  an  abuse  of  the  discretion  given  to  the  court  in  such 
cases  to  permit  the  exception  to  be  filed  October  9,  1875. 

The  paper  filed  the  28d  of  June,  1875,  can  not  be  properly 
considered  a  motion  for  retrial  liecause  the  filing  it  followed, 
and  was  the  result  of  the  motion.  But  so  far  as  it  contained 
exceptions  to  the  report  of  sale,  or  grounds  for  setting  aside 
the  order  of  confirmation,  it  was  proper  to  retain  and  so  con- 
sider it.  And  it  was  even  proper  to  file  it  as  an  answer  to  the 
supplemental  petition  of  appellants;  and  being  filed  as  such 
I  the  only  way  it  could  have  been  properly  disposed  of  was  by 
I  demurrer,  and  that  would  have  reached  to  the  supplemental 
j        petition. 
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In  the  latter  were  two  allegations:  First,  that  John  W.  Fox 
died  previous  to  the  first  confirmation  of  sale;  second,  that 
Barbee  took  and  held  possession  of  the  lots  in  good  faith,  and, 
believing  them  to  be  his  own,  sold  to  Ray.  The  first  allega- 
tion is  a  statement  of  a  fact  that  rendered  the  first  confirmation 
of  sale  void,  and  changed  his  attitude  from  that  of  a  rightful 
owner  and  holder  of  the  property  to  that  of  a  mere  bidder  at 
the  sale.  The  other  we  do  not  consider  material.  Nor  is  it 
now  important  *how  the  paper,  filed  by  appellees  June  23,  1875, 
considered  as  a  pleading,  was  disposed  of,  as  the  only  ques- 
tions necessary  to  be  determined  are  presented  by  the  excep- 
tions contained  in  it,  and  the  paper  filed  October  9. 

The  questions  thus  presented  are: 

1st.  Whether  the  court  erred  in  setting  aside  the  order  of 
confirmation  made  June  24,  1870,  and  again  approving  and 
confirming  the  report  of  sale. 

2d.  Whether  the  'right  of  appellees  to  redeem  the  property 
terminated  at  the  end  of  three  years  from  June  24,  1870,  or 
continues  three  y^ars  from  the  date  of  the  judgment  appealed 
from. 

The  judgmiBut  enforcing  MoAtee's  lien  having  been  rendered 
more  than  five  years  before  apiDellees  appeared  in  court  and 
moved  to  have  the  action  retried,  can  not  be  now  vacated  or 
set  aside.  But  appellees  having  given  security  for  costs  and 
been  admitted  to  make  defense  before  the  expiration  of  five 
years  from  the  order  of  June  28,  1870,  section  445,  Myers' 
Code,  required  the  issue  as  to  the  confirmation  of  the  report 
of  sale  to  be  retried  as  to  them  as  if  there  had  been  no  order  of 
confirmation,  and  upon  the  retrial  the  court  had  the  power  to 
confirm  that  order  or  modify  or  set  it  aside.  And  every  de- 
fense or  objection  they  could  have  made  to  the  motion  to  con- 
firm the  report  of  sale  before  itrwas  done,  as  well  as  every 
motion  they  might  have  made  to  modify  or  set  aside  the  order 
of  confirmation  after  it  was  entered,  if  they  had  been  present 
by  actual  service  of  summons,  they  had  the  right  to  make 
upon  the  retrial. 

There  does  not  appear  sufficient  grounds  for  rejecting  the 
report  of  sale,  and  the  order  of  June  24,  1870,  so  far  as  it  ap- 
proved and  confirmed  that  sale,  was  proper  and  valid,  and  the 
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«ourt  erred  in  setting  it  aside.  But  section  5,  article  7  of  the 
;act  of  1851,  before  referred  to,  requires  that  *'the  court  con- 
firming any  sale  made  under  such  decree  shall  direct  that  the 
property  be  redeemable  at  any  time  within  three  years  by  the 
owner  on  paying  the  principal  sum  and  interest  at  the  rate  of 
ten  per  cent,  per  annum,  and  all  taxes  and  levies  made  subse- 
quent to  the  sale  thereof,  and  if  not  redeemed  within  the  time 
specified  that  the  sale  shall  be  final;  and  after  the  time  for 
redeeming  shall  have  expired  the  court  shall  cause  a  convey- 
ance to  be  made  to  the  purchaser  by  a  commissioner." 

By  the  order  of  June  24,  1870,  the  sale  toBarbee'was  ap- 
proved and  confirmed  absolutely  without  a  reservation  of  the 
right  given  by  the  act  to  appellees  to  redeem,  and  the  com- 
missioner of  court  was  directed  to  execute  to  him  a  deed  while 
he  was  left  in  possession  of  the  property  that  he  had  held  for 
years  under  the  previous  void  order  of  confirmation,  and  to 
-which  he  had  no  right  until  the  expiration  of  three  years  from 
the  date  of  the  order  of  confirmation. 

By  section  800,  Myers'  Code,  the  court  had  the  power  at  any 
time  within  sixty  days  from  the  date  of  that  order,  and  if  ap- 
pellees had  within  that  period  appeared  in  court  and  moved 
therefor,  it  would  have  been  the  duty  of  the  court  to  have  so 
modified  it  as  to  reserve  to  them  by  the  terms  of  the  order  the 
right  to  redeem  within  three  years;  to  have  set  aside  so  much 
of  it  as  directed  the  deed  to  be  made  to  the  purchaser  before 
the  end  of  that  period,  and  to  have  so  amended  it  as  to  require 
him  to  deliver  the  possession  of  the  property  to  be  held  by 
i;hem  while  their  right  to  redeem  existed. 

Upon  the  new  trial  provided  for  by  e«ctij)n  145,  the  court 
had  the  power,  and  in  our  opinion  it  was  its  duty,  to  ascertain 
and  secure  in  the  judgment  appealed  from,  as  was  done,  these 
rights  of  appellees,  which  were  either  denied  or  omitted  to  be 
reserved  to  them  by  the  order  of  June  23,  1870.  Consequently 
the  error  of  the  court  in  setting  aside,  instead  of  modifying, 
that  order  does  not  affect  the  substantial  rights  of  the  parties. 

2d.  It  is  contended  by  appellants  that  the  right  to  redeem 
being  recognized  and  provided  for  in   the  judgment  directing 
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the  property  to  be  sold,  it  was  not  essential  that  the  right 
should,  in  express  terms,  have  been  reserved  in  the  order  of 
confirmation. 

A  siiflicient  answer  to  that  position  is  that  the  statute  under 
which  the  proceedings  were  had  expressly  required  the  court 
confirming  the  sale  to  direct  that  the  property  be  redeeir»able- 
within  three  years,  and  also  provided  that  no  deed  could  be 
made  to  the  purchaser  until  the  end  of  that  period. 

The  effect  of  the  order  of  June  24,  1870,  as  it  stood,  was  to 
deprive  appellei^s  of  the  title  and  the  possession,  as  v/ell  as  the 
right  to  redeem  the  property.  And  as  neither  the  right  to  re- 
deem was  given  nor  the  terms  ui)on  which  appellees  might  exer- 
cise that  right  prescribed  until  the  judgment  ajipenled  from 
was  rendered,  it  follows  that  the  limitation  of  three  years 
should  not  begin  to  run  against  them  before  that  time. 

As  the  act  of  1851  requires  the  owners  of  projierty  sold  in 
such  cases  as  this  to  repay  to  the  purchaser  only  taxes  or  levies 
made  subsequiMit  to  the  sale,  the  court  had  no  right  to  require 
apj)elleP3,  as  a  condition  of  the  right  to  redeem,  to  pay  those 
which  ma}'  have  been  made  previous  to  the  sale. 

Wherefore,  the  judgment  of  the  court  lielow  is  affirmed. 

Geo.  B.  Eastin  and  Russell  Sc  Helm  for  ap[)ellants. 

J.  R.  Boone  for  appellees. 


FARMERS  AND  DROVERS  INSURANCE  CO.  v.  GERMAN 
INSURANCE  CO. 

(Filed  December  13,  1S81.) 

Release  of  prior  mortgage,  procured  by  fraud  of  mortgagor  and  mistake 
of  mortgagee,  did  not  inure  to  the  advantage  of  or  give  priority  to  the  sub- 
sequent mortgagee  in  this  case,  in  which  no  injustice  was  done  to  the  sub- 
sequent mortgagtv  by  restoring  the  holder  of  the  prior  mortgage  to  the 
rights  secured  to  him  by  that  mortgage. 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  l)y  Chief  Justice  Lewis. 

In  May,  1S74,  George  P.  Doern  gave  to  appellant  his  prom- 
issory note  for  $2,5(K),  bearing  interest  at  the  rate  of  nine  per 
cent,  per  annum  from  date,  and  at  the  same  time  to  secure  its 
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payment  he  and  his  wife  executed  a  mortgage  on  certain  real 
property  on  Green  street,  in  the  city  of  Louisville,  which  was 
Id  June,  1874,  duly  recorded. 

July  24,  1870,  Doern  and  one  Stein  gave  their  two  joint 
promissory  notes  to  appellee  for  $1,700  each,  due  three  years 
afterdate,  and  bearing  interest  at  the  rate  of  nine  per  cent,  per 
annum  from  date.  And  to  secure  the  pa3'ment  thereof  they 
and  their  wives  on  the  same  day  executed  a  mortgage  to  appel- 
lee upon  several  lots  of  land  belonging  to  them  respectively, 
one  of  which  lots,  the  property  of  Doern,  was  the  same  pre- 
viously mort£;agod  to  appellant. 

May  1,  1878,  Doern  gave  to  appellant  a  new  note  for  $1,000, 
iirhich  was  the  balance  of  the  first  note,  after  deducting  pay- 
ments made.  And  on  the  same  day,  to  insure  its  payment,  he- 
and  his  wife  executed  a  mortgage  upon  the  (Ireen  street  prop- 
i^rty  previously  mortgaged.  The  last  mortgage  was  acknowl- 
edged Juno  19,  1878,  and  on  the  next  day  appellant,  by  its 
prej-ident,  made  an  entry  upon  the  margin  of  the  record  book 
releasing  the  lien  retained  in  the  first  mortgage. 

This  action  was  i)rought  by  a])pellee  to  recover  judgment  iov 
the  balance  due  of  the  two  notes  given  by  Duern  and  Stein, 
and  to  enforce  its  lien  u])on  the  mortgaged  property,  including 
the  lot  mortgaged  tt)  appellant.  The  executor,  widow  and 
heirs  at  law  of  George  P.  Doern,  who  died  November  1:?,  1878, 
and  appellant  were  made  parties  defendants  to  the;  action,  and 
appellant  was  called  on  to  set  up  any  claim  it  might  have  to 
the  property. 

Appellant  filed  its  answer,  made  a  counterclaim  against  ap- 
pellee and  cross  petition  against  the  executor,  widow  and  heirs 
at  law  of  Geogre  P.  Doern,  deceased.  And  in  it  alhged,  in 
addition  to  the  facts  already  mentioned,  substantially  that 
after  the  first  note  given  to  appellant  fell  due  Doern,  though 
repeatedly  requested  to  pay  or  renew  it,  evaded  doing  either- 
until  about  the  1st  of  May,  1878,  when  the  note  for  $1,000, 
which  bore  six  per  cent,  interest,  and  the  second  mortgage 
were  executed ;  that  appellant,  confiding  in  the  integrity  and 
good  faith  of  Doern,  made  no  examination  of  the  record  for 
mortgages  upon  the  property,  l)ut  released  the  first  mortgage- 
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and  accepted  the  second  under  a  mistake  of  fact,  and  by  reason 
of  the  fraudulent  failure  of  said  Doern  to  disclose  the  existence 
of  appellee's  mortgage,  of  which  he  was  aware,  appellant,  its 
officers  and  agents,  were  at  the  time  ignorant;  that  the  estate 
of  said  Doern  was  when  the  eecond  mortgage  was  executed  and 
is  now  insolvent;  and  that  as  soon  as  the  existence  of  appel- 
lees mortgage  was  discovered  appellant  caused  it  to  be  notified 
of  the  mistake,  and  that  appellant  would  insist  upon  its  priority 
of  lien.  In  its  answer  appellant  prayed  for  judgment  for  its 
debt,  the  correction  of  the  alleged  mistake,  the  cancelment  of 
the  release  and  enforcement  of  the  first  mortgage. 

The  court  below  having  sustained  the  demurrer  to  the  coun- 
terclaim filed  by  appellee  and  dismissed  it,  this  appeal  is  prose- 
cuted, and  for  the  purposes  cf  the  demurrer  the  allegations  of 
appellant  must  be  taken  as  true. 

Appellant  seeks  relief  upon  the  grounds  of  both  mistake  and 
fraud. 

The  first  question  to  be  considered  is  whether  appellees,  not 
having  either  participated  in  the  alleged  fraud  or  been  con- 
nected with  the  transaction  in  which  the  mistake  on  the  part 
of  appellant  occurred,  ought  to  be  deprived  of  the  advantage 
thus  acquired  by  it  in  order  to  afford  relief  to  appellant.     The  , 

determination  of  that  question  depends  upon  how  appellee  oh-  ! 

tained  the  advantage  it  now  seeks  to  avail  itself  of,  and 
whether  its  attitude  in  this  case  is  such  as  to  invoke  the  aid  or 
protection  of  a  court  of  equity. 

The  maxim  **the  laws  assist  those  who  are  vigilant,  not 
those  who  sleep  upon  their  rights, "does  not,  as  urged  by  coun- 
sel, apply  to  this  case.  For  the  apparent  advantage  appellee 
may  have  is  the  result  not  of  negligence,  but  mistake  of  appel- 
lant and  fraud  alleged  to  have  been  committed  against  it.  j 

It  is  not  sufficient  that  appellee  be  innocent  of  the  alleged 
fraud,  and  disconnected  with  the  transaction  in  which  the  mis- 
take occurred  in  order  to  profit  by  the  misfortune  of  appellant. 

If  it  '*has  not  loaned  any  money,  or  done  an}^  act  on  the 
faith  or  strength  of  the  release  of  the  first  mortgage,  *  *  * 
has  not  given  up  any  security,  divested  itself  of  any  right  or 
placed  itself  in  a  worse  condition  than   it  would  have  been" 
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but  for  the  release  by  appellant,  it  is  riot  wronged  or  injured, 
and,  therefore,  not  entitled  to  any  remedy  for  relief  in  this  case. 

It  is  needless  to  refer  to  all  the  cases  cited  by  counsel,  for 
if  appellant  is  entitled  to  relief  as  against  Doern  upon  the- 
ground  of  fraud  or  mistake,  particularly  the  former,  it  is  diflS- 
cult  to  conceive  upon  what  principle  of  reason,  justice  or  pol- 
icy appellee  may  interpose  to  prevent  it.  In  the  case  of  Barnes- 
V.  Cammack,  1  Barbour,  898,  which  is  similar  to  this,  the 
court  used  the  following  language:  '*Brown  not  having  parted 
with  any  property  or  right,  nor  placed  himself  in  any  worse 
condition  in  consequence  of  plaintiff  having  canceled  her  first 
mortgage,  but  having  acquired  a  superior  title  by  reason  of 
her  mistake,  this  court  can  not  permit  him  to  retain  it  to  the 
injury  of  the  plaintiff;  we  must  give  preference  to  the  equity 
of  the  latter.  •  •  •  The  principle  upon  which  this  case  is 
decided,  and  which  runs  through  all  cases  of  this  description, 
is  that  when  the  legal  rights  of  the  parties  have  been  changed 
by  mistake,  equity  restores  them  to  their  former  condition 
when  it  can  be  done  without  interfering  with  any  new  rights 
acquired  on  the  faith  and  strength  of  the  altered  condition  of 
the  legal  rights,  and  without  doing  injustice  to  other  persons." 

In  this  case  the  legal  rights  of  appellant  have  been  changed 
not  merely  by  mistake,  but  also  by  fraud.  Relief,  therefore, 
is  sought,  and  as  it  can  be  afforded  to  appellant  without  inter- 
fering with  any  right  acquired  by  apj^eilee  upon  the  faith  of 
the  changed  condition  and  without  doing  it  any  injustice,  the 
attitude  of  appellee  is  that  of  a  mere  volunteer  in  the  issue, 
which  is  really  between  appellant  and  the  executor,  widow  and 
heirs  of  Doern.  And  as  they  have  not  denied  the  allegations 
made  by  appellant  they  must  be  taken  as  confessed  by  them. 
Consequently  the  only  question  remaining  that  it  is  necessary 
to  decide  is  whether  the  allegations  are  sufficient  to  sustain  ap- 
pellant's cause  of  action  against  them,  and  authorize  the  relief 
sought  by  it. 

The  allegations  relevant  to  this  issue  are  tliut  at  the  time  of 
the  release  of  the  first  mortgage  ap[)ellant  and  its  officers  were 
ignorant  of  the  existence  of  appellee's  mortgagn,  of  which  Doern 
was  aware,  and  did  not  examine  the  records  'because  of  the 
confidence  reposed  in  him,  of  which  fact  he  was  also  aware,. 
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tind  that  the  release  was  made  by  a  mistake,  and  because  Doern 
fraudulently  concealed  what  it  was  his  duty  to  disclose. 

Though  mortgagees  are  bound  to  examine  the  record  in  ^^ 
gard  to  titles  to  real  property,  and  in  the  absence  of  represent- 
ations made  in  respect  thereto  by  the  mortgagor  must  be  pre- 
sumed to  have  done  so,  yet  they  may  rely  upon  such 'representa- 
tions; and  if  so  relying  act  under  a  mistake  of  fact  they  will 
be  relieved  of  the  consequences  of  such  mistake,  and  if  the 
representations  are  fraudulently  made  the  consequences  should 
fall  upon  them  who  make  them. 

In  this  case,  though  no  representations  are  alleged  to  have 
been  made  by  Doern,  it  is  alleged  that  appellant  and  its  officers 
acted  upon  the  belief  that  the  property  was  at  the  time  of  the 
release  unincumbered  by  other  mortgages,  and  that  such  belief 
was  induced  by  the  conduct  of  Doern;  and  knowing  such  to  be 
the  case  he  fraudulently  concealed  the  existence  of  appellee's 
mortgage,  whereby  appellant  was  injured  and  he  was  benefited 
at  least  to  the  extent  of  the  difference  between  the  rate  of  in- 
terest of  the  first  and  second  notes. 

In  our  opinion,  therefore,  as  the  record  stands,  appellant  is 
entitled  to  the  relief  sought. 

Wherefore,  the  judgment  of  the  court  below  is  reversed  and 
the  cause  remanded,  with  directions  to  overrule  the  demurrer 
to  the  counterclaim  and  for  other  proceedings  consistent  with 
this  opinion. 

Beattie  &  Winchester  for  appellant. 

Alex.  P.  Humphrey  for  appellee. 


LINCOLN  COUNTY  COURT  v.  L.  &,  N.   R.   R.  CO. 
(Filed  December  12,  188L) 

1.  Rnilroadfl  are  Hable  to  taxatioD  for  county  purposes  equaUy  and  uni- 
formly with  the  property  of  a  citizen. 

2.  The  listing  and  assesameut  of  the  railroad's  property  was  illegally  done 
in  this  case. 

8.  Correct  mode  of  assessing  railroads  and  enforcing  the  collection  of 
taxes  levied  thereon  by  county  court  for  county  purposes  is  fully  set  forth 
in  the  opinion  herein. 

The  listing  and  assessment  were  illegal  in  this  case,  because  not  made  in 
the  mode  required  by  the  statute. 
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Appeal  from  Lincoln  Circuit  Court. 

Opinion  of  the  court  by  Judge  Harris. 

The  act  to  make  taxation  equal  and  uniform  in  counties 
where  an  ad  valorem  tax  is  levied  by  the  county  court,  ap- 
proved March  17,  1870,  provides  "that  whenever  the  county 
^ourt  of  any  county  in  this  Commonwealth  shall,  by  virtue  of 
any  power  conferred  by  law,  order  and  direct  an  ad  valorem 
tax  to  be  assessed,  levied  and  collected  in  said  county,  it  shall 
be  the  duty  of  the  assessor  of  said  county  to  proceed  to  assess, 
at  his  regular  assessment, all  the  property  in  said  count}'  not  spe- 
cifically exempted  from  taxation  by  virtue  of  section  8,  article 
1,  chapter  92,  General  Statutes,  title  'Revenue  and  Taxation.'  " 
By  section  2  it  is  made  the  duty  of  the  chief  officer  or  a^ent 
of  any  railroad  company  owning  projjerty  in  said. county,  re- 
siding therein,  to  list  or  cause  to  be  listed  with  the  assessor  of 
said  county  all  the  property  of  said  railroad  situate  in  said 
county,  and  it  is  provided  if  they  fail  or  refuse  to  do  so  upon 
demand  made  upon  them  by  the  assessor,  or  if  no  such  officer 
or  agent  reside  in  said  county,  then  the  assessor  shall  ascertain 
the  value  of  the  property  and  list  the  same. 

'Section  3  declares  **that  all  the  property  thus  listed  and  as- 
sessed shall  be  subject  to  an  equal  and  uniform  rate  of  tax." 
The  great  principle  underlying  taxation  is  virtually  em- 
braced in  the  title  of  this  act,  which  requires  the  taxes  for 
county  purposes  to  be  equal  and  uniform  upon  all  property 
situate  in  the  county,  whether  it  be  owned  by  natural  or  arti- 
ficial persons. 

And  no  reason  suggests  itself  why  the  property  of  a  railroad 
corporation  shall  not  be  taxed  equally  and  uniformly  with  the 
property  of  the  people  in  State  and  county,  nor  do  we  perceive 
any  constitutional  objection  to  any  of  the  provisions  of  the  act. 
Although  it  was  said  in  the  case  of  Applegate,  <fec.  v.  Ernst, 
Ac,  8  Bush,  650,  that  a  railroad  can  not  be  a  fit  subject  for 
local  taxation  by  the  separate  counties  through  which  it  runs, 
yet  an  examination  of  that  case  will  show  that  there  was  no  ne- 
cessity for  such  an  affirmation,  as  the  question  was  not  necessa- 
rily raised.  The  decision  was  based  on  the  ground  that  the  rail- 
road could  not,  to  any  extent,  be  liable  for  the  county  subscription 
to  itself  for  the  purpose  of  completing  its  construction 
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And  at  that  time  there  was  no  legislative  act  specifically  au» 
thorizing  county  courts  to  assess  taxes  upon  railroads  for  or- 
dinary county  purposes. 

And  in  the  case  of  the  E.  &  P.  R.  R.  Co.  v.  Trustees  of 
Elizabethtown,  12  Bush,  288,  this  court  said:  *'Whilst  we  ap* 
preciate  the  difiiculties  and  the  possible  evils  that  may  attend 
the  fragmentary  taxation  of  railroads  in  donsequence  of  the- 
peculiar  character  of  such  property,  we  perceive  no  constitu- 
tional objection  to  the  authority  conferred  by  the  legislature 
upon  the  municipality  of  Elizabethtown."  (City  of  Ludlow 
v.  The  Trustees  of  the  Cincipnati  Railway,  &c.,  78  Ky.,  858.) 

The  authority  mentioned  being  the  power  conferred  on  the 
trustees  to  levy  and  collect  a  tax  on  railroad  companies  for  all 
property  owned  by  said  companies  in  the  limits  of  said  town, 
except  rolling  stock,  such  as  freight  and  passenger  cars. 

The  case  was  reversed  because  of  the  illegal  manner  in  which 
the  collection  of  the  taxes  were  sought  to  be  enforced,  and  not 
on  the  ground  that  the  taxes  were  either  illegally  listed  or 
assessed. 

And  in  that  connection  the  court  said:  *'The  collection  of 
these  taxes  can  be  enforced,  only  under  the  supervision  of  a 
court  of  equitable  jurisdiction. " 

It  will  be  noticed,  as  in  the  authority  conferred  upon  the 
trustees  of  Elizabethtown,  that  the  mode  of  collecting  the 
taxes  is  not  prescribed  in  the  act  of  March  17,  1876,  but  it  is  a 
general  law  upon  the  subject  it  treats,  and  the  object  of  the 
legislature  was  to  subject  the  property  of  railroads  to  the  char- 
acter of  taxation  mentioned  in  the  act  as  the  property  of  the 
citizens  of  the  county  is  subjected  to  it. 

The  rule  quoted  was  peculiarly  applicable  to  the  case  then 
before  the  court  because  a  ministerial  officer  of  Elizabeth- 
town  had  levied  upon  and  was  proceeding  to  6«11  the  cars  be- 
longing to  the  railroad,  and  in  view  of  **the  inconvenience  to 
the  general  public  which  would  result  from  interference  by 
ministerial  officers  with  the  operation  of  great  lines  of  travel 
and  commerce"  we  agree  that  the  collection  of  such  taxes  out 
of  property  which  can  not  be  taken  without  interfering  with 
the  operation  of  the  road  ought  not  to  be  enforced  except, 
under  the  supervision  of  a  court  of  equitable  jurisdiction. 
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It  follows,  therefore,  that  the  levy  by  the  sheriff  upon  the 
teaement  houses  belonging  to  the  a|)pellee.  wherein  it  boarded 
its  hands  who  were  engaged  in  operating  its  road,  was  illegal, 
and  the  court  rightfully  perpetuated  the  injunction  as  to  the- 
levy  and  contemplated  sale. 

But  the  proceedings  of  the  county  court  in  listing  and  assess- 
ing the  appellee's  property  situated  in  Lincoln  county  presents 
a  more  serious  question. 

The  county  attorney  gave  information  to  the  county  court 
that  the  appellee  had  failed  to  list  its  property  for  taxation 
for  county  purposes  for  the  years  1876  and  1877,  and  on  his 
motion  summons  was  issued  against  appellee  requiring  it  to 
appear  at  the  next  term  and  list  its  property  for  such  taxation. 

The  act  of  February  23,  1874,  entitled  "An  act  to  amend 
article  8  of  chapter  5  of  the  General  Statutes,"  which  at- 
tempted to  make  it  the  duty  of  the  county  attorney  to  give 
information  to  the  county  court  of  the  failure  of  any  person, 
since  January  10,  1856,  to  list  his  property  with  the  assessor, 
was  declared  by  this  court,  in  Pennington  v.  Woolfolk,  to  be 
unconstitutional  and  void,  hence  the  provisions  of  that  act 
furnished  the  county  attorney  of  Lincoln  no  authority  to  give 
such  information  or  make  the  motion  for  the  summons. 

By  the  provisions  of  section  21,  article  5,  chapter  92,  General 
Statutes,  it  is  made  the  duty  of  the  assessor,  when  he  returns 
his  tax  book,  to  return  the  names  of  all  persons  who  have 
failed  or  refused  to  give  a  list  of  their  taxable  property. 

And  by  section  25,  ibid,  it  is  made  the  duty  of  the  sheriff  to 
report  to  the  county  clerk  any  person  who  failed  to  give  in  a 
list  of  his  taxable  property  to  the  assessor. 

Upon  the  return  of  the  assessor  or  the  report  of  the  sheriff 
it  is  prescribed  in  said  article  that  the  coifnty  clerk  shall  issue 
a  summons  against  the  delinquents,  and  the  county  court  shall 
try  them,  and  either  list  the  property  and  fine  them  or  per- 
mit such  as  are  not  in  willful  default  to  list  with  the  clerk. 

And  section  24  makes  it  the  duty  of  the  county  attorney  to 
prosecute  the  delinquents,  for  which  he  receives  80  per  cent,  of 
the  fines.  But  nowhere  is  he  authorized  to  return  or  report 
delinquents,  and  then  become  their  prosecutor  and  receive- 
thirty  per  cent,  of  the  fines. 
January,  1882—3 
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It  was  Dot  shown  to  the  county  court  that  the  assessor  had 
returned  or  the  sheriff  reported  the  appellee  as  a  deliuqueut, 
and  we  are  of  the  opinion  the  county  attorney  failed  to  show- 
such  a  state  of  facts  as  authorized  him  in  the  name  of  the  ap- 
pellant to  prosecute  the  appellee  as  a  delinquent  under  the 
provisions  of  article  5,  chapter  92,  General  Statutes. 

And  according  to  the  terms  of  the  act  of  Match  17,  1876, 
which  we  have  been  considering,  before  the  assessor  has  power 
to  list  the  property  of  a  railroad  company  its  chief  officer  or 
agent  residing  in  the  county  must  have  failed  or  refused  to  do 
so  upon  demand  made  upon  them  by  the  assessor,  or  it  must 
appear  that  no  officer  or  agent  of  such  company  resides  in  the 
county. 

Whenever  the  assessor  makes  the  demand  and  the  officer  or 
agent  of  the  company  refuses  to  list  the  property,  or  there  is 
no  such  officer  or  agent  in  the  county,  it  becomes  the  duty  of 
the  assessor  to  ascertain  the  value  of  the  property  and  list  it. 
But  should  the  company  fail  or  refuse  to  list  its  property,  by 
its  agents  resident  or  located  in  the  county,  or  should  the 
company  have  no  such  officer  or  agent  in  the  count^^  aud  by 
the  want  of  sufficient  information  or  the  willful  failure  or  re- 
fusal of  the  company  to  list  its  property  the  assessor  should 
be  unable  to  value  or  list  the  property,  upon  a  return  of  such 
facts  by  him  or  the  report  thereof  by  the  sheriff  after  the  as- 
sessor has  returned  his  tax  book  it  would  be  the  duty  of  the 
county  attorney  to  prosecute,  of  the  county  clerk  to  issue  the 
summons,  and  of  the  county  court  to  try  such  delinquents  in 
the  same  manner  as  other  delinquents  are  proceeded  against 
for  failure  or  refusal  to  list  their  property  when  it  is  liable  to 
taxation. 

But  to  this  view  of  the  law  it  is  objected  that  while  the 
county  court  may  try  and  fine  delinquents,  it  can  not  enforce 
its  judgment  against  a  railroad.  This  would  be  true  if  the 
county  court  or  the  ministerial  officers  authorized  to  enforce 
its  judgment  should  attempt  to  do  so  by  levying  or  seizing  any 
part  of  the  railroad  or  of  the  property  of  the  company  neces- 
sary to,  or  ordinarily  used  in,  the  operation  of  its  road. 

Yet  the  county  court  has  jurisdiction  to  enforce  the  listing 
of  property  and  render  judgment  for  the  fines  and  multiplied 
taxes  inflicted  upon  delinquents  when  the  proceedings  against 
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"them  are  Id  conformity  to  law,  and  whenever  it  does  not  inter- 
fere with  the  operation  of  the  railroad  the  ministerial  officers 
authorized  to  collect  taxes  may  levy  upon  the  property  of  the 
company  and  sell  it,  as  they  may  levy  upon  and  sell  the  prop- 
erty of  individuals  for  taxes. 

And  should  the  company  have  no  property  by  the  sale  of 
which  the  taxes  could  be  collected  without  interrupting  the 
operation  of  its  road,  the  county  may  bring  its  action  in  equity 
to  enforce  the  judgment  for  the  taxes  thus  assessed  upon  the 
property  listed. 

As  neither  the  general  law  nor  the  act  of  March  17,  1876, 
were  con>plied  with,  and  as  both  should  have  been  treated  as 
one  law  and  pursued,  we  are  of  opinion  the  listing  and  assess- 
ment of  appellee's  property  was  illegally  done,  but  we  are  also 
of  opinion  that  its  property  is  subject  to  the  tax,  and  upon 
proper  proceedings  had  it  may  be  compelled  by  the  county 
court  to  list  it  for  taxation. 

Wherefore,  so  much  of  the  judgment  as  perpetually  enjoins 
the  appellant  from  assessing  the  property  of  the  appellee  or 
<5ollecting  taxes  from  it  for  county  purposes  is  reversed  and 
<5ause  remanded,  with  directions  to  modify  the  injunction  in 
accordance  with  this  opinion. 

W.  H.  Miller  for  appellant. 

Hill  &  A'.corn  for  appellee. 


WEDDINGTON,  &c.  v.  COMMONWEALTH: 
(Filed  December  10,  1881.) 

1.  Liability  of  bail  for  appearance  of  accused  who  baa  absconded  through 
fear  of  losing  his  life  by  mob  violence. 

In  such  case  the  bail  must  show  that  the  constituted  authorities  were 
unable  or  unwilling,  when  properly  called  upon,  to  protect  the  accused  in 
making  his  appearance. 

2.  Act  of  God—This  case  does  not  come  within  the  category  of  cases  where 
the  accused  is  prevented  from  appearing  by  the  act  of  Qod. 

Appeal  from  Elliott  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hines. 

The  qnefltion  ija.this  case  is  whether  appellants,  who  were 
bail  for  one  Conn,  charged  with  murder^  are  exonerated  be- 
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cause  the  accused  could  not  appear  without  danger  of  losing: 
his  life  by  mob  violence.  The  evidence  shows  that  at  that 
time  the  county  of  Elliott,  in  which  the  proceedings  were  had, 
was  overrun  by  a  band  of  so-called  regulators;  that  they  bad 
killed  several  persons  and  had  shot  and  seriously  wounded  th& 
accused,  and  had  threatened  to  take  his  life  whenever  they 
might  find  him,  and  that  by  reason  of  these  threats  the  ac- 
cused was  compelled  to  abscond. 

It  is  contended  by  counsel  that  as  it  is  the  duty  of  the  Com- 
monwealth to  protect  the  lives  of  her  citizens,  that  it  ou)?ht 
not  to  require  the  citizen  to  discharge  any  duty  or  to  comply 
with  any  obligation  when  such  protection  is  not  expended,  and 
that  the  bail  should  be  exonerated  as  in  case  of  sickness  of  the 
accused  which  renders  it  physically  impossible  for  him  to 
attend  in  response  to  his  bond.  This  ought  unquestionably  to 
be  true  when  the  constituted  authorities  are  unable  or  iudie- 
posed,  when  properly  called  upon,  to  protect  the  citizen  in  the 
discharge  of  the  duty,  but  in  this  case  appellants  made  no  ap- 
plication for  protection  to  the  accused,  and  do  not  in  any  way 
show  that  the  authorities  were  either  unable  or  unwilling  to 
extend  the  protection  necessary  to  enable  the  accused  to  ap- 
pear. It  does  not  come  in  the  category  of  cases  where  the  ac- 
cused is  prevented  from  appearing  by  the  act  of  God. 

Judgment  aflSrmed. 

Judge  Hargis  not  sitting. 

J.  W.  Hannah,  M.  M.  Redwine,  Z.  T.  Young  and  V.  B. 
Young  for  appellants. 


WADE  V.  COMMONWEALTH. 
(Filed  December  1,  1881 — Not  to  be  reported.) 

1.  Id  courts  of  justices  of  the  peace  the  same  strictness  of  pleadiuff  is  not 
required  as  in  circuit  courts. 

2,  Written  information  or  pleadings;  is  not  required  in  prosecutions  in  jua- 
tices'  courts. 

S.  The  warrant  of  arrest  or  summons  is  issued  by  the  Justice  (»  ^nfprma- 
tion  given,  and  the  summons  in, a  penal  prosecution  merely  oommaDds  Uie- 
offioer  to  summon  the  accused  to  appear,  etc. 

4.  Peddling'^lthoatlioOTise^ODb is  offense  is  sufBoieotly  described  Id  tho- 
wamnt  as  set  forth  in  tb^pplniou  herein. 
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Judgment  of  justice  imposed  a  flue  of  $100.    On  appeal  the  oircnit  court 
imposed  a  similar  fine.    The  latter  judgment  is  afSrmed. 

Appeal  from  Monroe  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  appellant  was  tried  before  a  justice  of  the  peace  and 
fined  $100  for  peddling  without  a  license.  The  warrant  or 
summons  charges  the  appellant  with  the  offense  of  peddling  in 
Monroe  county,  Kentucky,  alleging  **that  in  August,  1879,  he 
unlawfully  i>eddled  goods  by  then  and  there  selling  goods, 
wares  and  merchandise,  consisting  of  shoes,  prints,  sugar, 
coffee  and  notions  of  all  kinds  without  a  license  so  to  do,  con- 
trary to  the  form  of  the  statute." 

The  fine  was  imposed  by  the  justice,  and  an  appeal  taken  to 
the  circuit  court  as  authorized  by  the  statute.  There  was  a 
demurrer  to  the  warrant,  i^oth  in  the  justice's  and  circuit 
court,  and  the  demurrer  overruled.  The  facts  clearly  estab- 
lish the  guilt  of  the  accused,  and  the  only  question  presented 
here  or  necessary  to  consider  is,  is  the  warrant  sufficient? 

The  same  strictness  of  pleading  is  not  required  in  a  court  of 
justice  of  the  peace  as  in  the  circuit  court.  No  written  in- 
formation or  pleadings  is  required  in  prosecutions  in  justices' 
courts.  The  warrant  of  arrest  or  summons  is  issued  on  in- 
formation given  the  justice,  and  the  summons,  if  in  u  penal 
prosecution,  merely  commands  the  officer  to  summon  the  ac- 
cused to  appear  in  court  on  a  day  named,  to  answer  the  charge 
of  having  committed  the  offense,  briefly  describing  the  charac- 
ter of  the  offense.  The  oflense  in  this  case  is  peddling  with- 
out license,  and  is  sufficiently  described  in  the  warrant.  The 
object  is  to  get  the  party  accused  before  the  justice  when  he 
has  violated  the  law,  and  when  th?  justice  has  the  jurisdiction 
no  pleading  is  necessary.  In  this  case  the  jurisdiction  is  ex- 
pressly conferred  i)y  the  statute,  and  the  justice  before  whom 
the  party  is  brought  may  proceed  at  once  to  the  investigation 
-of  the  charge,  giving  of  course  the  parties  before  him  such 
time  as  may  be  necessary  to  prepare  for  trial.  (Sections  880, 
.811,  810,  Criminal  Code;  chapter  84,  General  Statutes.) 

Judgment  affirmed. 

Judge  Lewis  not  sitting. 

Grinstead  &  Basham  for  appellant. 

W.  A.  Bullock  and  P.  W.  Hardin  for  appellee. -digitized by CiOOgle 
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ROBINSON  V.  CITY  OF  LOUISVILLE. 

(Filed  December  6,  1881 — Not  to  be  reported.) 

Policeman  dismissed  from  service  by  the  mayor  of  the  city  of  Louis- 
ville may  appeal  from  the  order  of  dismissal  to  the  board  of  police  commis- 
sioners of  said  city,  and  if  the  action  of  the  mayor  be  not  sustained  tfa» 
commissioners  may  restore  such  ppliceman  to  his  place,  but  without  beinfc 
thus  restored  he  can  not  recover  from  the  city  his  regular  pay  as  such  po> 
liceman. 

Appeal  from  Jefferson  Common  Pleas  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  appellant  was  elected  a  policeman  of  the  city  of  Louis- 
ville for  three  years  from  the  19th  of  January,  1878,  and 
having  been  commissioned  as  required  by  the  city  charter 
proceeded  to  discharge  the  duties  of  a  policeman.  On  the  21st 
of  January,  1879,  the  mayor  of  thu  city  issued  an  order  dis- 
missing him  from  the  police  force  in  the  following  words: 
'*For  cause  which  I  deem  sufficient  you  are  herehy  dismissed 
from  the  police  force  of  the  city  of  Louisville."  Signed  John^ 
G.  Baxter,  and  addressed  to  the  appellant.  The  appellant 
filed  this  petition  against  the  city  alleging  his  removal  with- 
out cause,  and  seeks  to  recover  the  regular  pay  due  him  as  a 
member  of  the  police  organization,  averring  that  he  was  at  all' 
times  in  readiness  to  discharge  his  duties,  and  so  notified  the 
chief  of  police,  and  denying  the  right  of  the  mayor  to  remove* 
him  without  cause.  He  further  alleges  that  no  cause  was  as-^ 
signed  for  his  dismissal,  and  none  in  fact  existed.  By  section 
32  of  the  city  charter  the  mayor,  the  president  of  each  board 
of  the  general  council,  and  the  chairman  of  the  police  commit* 
tee  of  each  board  constitute  fi  board  of  police  commissioners, 
with  the  power  to  elect  the  police  force.  By  section  89  of  the 
charter  the  mayor  is  empowered  to  dismiss  any  member  of  the- 
police  for  intermeddling  with,  or  directly  or  indirectly  taking 
part  in  elections  further  than  to  vote,  for  failing  to  perform 
any  duties  imposed  on  him  as  a  policeman,  for  neglect  of  his 
family,  or  for  any  other  cause  he  may  deem  sufficient. 

It  is  urged  in  argument  of  counsel  for  the  city  that  under 
this  general  power  of  removal  the  mayor  can  act  without  mak- 
ing any  specific  charges  against  the  accused,  and  by  appellant's 
counsel  that  his  client  is  entitled  to  know^tj^e^pe^F^r^l^Ithes 
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complaint  made  that  he  may  have  an  opportunity  of  disprov- 
ing it.  It  39  not  necessary  for  this  court  to  pass  upon  this 
question  as  the  examination  of  other  provisions  of  the  city 
charter  satisfies  us  that  appellant's  remedy  is  by  an  appeal  to 
the  tribunal  created  by  the  charter  for  hearing  such  complaints, 
and  sent  to  the  courts  of  the  State.  Section  89  of  the  charter 
provides,  among  other  things,  **but  any  policeman  so  dismissed 
may  appeal  to  the  board  of  police  commissioners,  and  if  the 
action  of  the  mayor  be  not  sustained  the  commissioners  may 
restore  such  policeman  to  his  place."  There  is  no  reason  as* 
signed  why  this  appellant  could  not  avail  himself  of  the  plain 
remedy  provided  by  the  provisions  of  the  charter  under  which 
he  was  elected,  as  the  commissioners  had  full  and  complete 
power  to  reinstate  him  if  he  had  been  removed  without  cause. 
The  court  below  acted  properly  in  declining  to  supervise  the 
action  of  the  mayor  in  his  attempt  to  maintain  an  effective 
police  force  within  the  city,  or  to  interfere  with  the  terms  of 
the  charter  that  invest  those  who  understand  the  entire  plan 
of  police  organization  and  the  rules  by  which  its  members  are 
governed  with  the  power  to  hear  the  complaint  where  the  act 
of  removal  is  complained  of. 

It  is  asserted,  however,  that  as  the  dismissal  was  without 
cause  there  is  nothing  to  appeal  from.  We  can  not  adopt  this 
view  of  the  question,  nor  hold  the  order  of  dismissal  void. 
The  power  of  removal  exists,  and  if  without  cause  the  board  of 
commissioners  is  authorized  to  take  cognizance  of  the  case  and 
reinstate  the  appellant.  The  denial  of  the  jurisdiction  in  the 
court  below  only  remands  the  appellant  to  a  tribunal  with 
more  facilities  for  investigating  the  wrong  of  which  he  com- 
plains. If  reinstated  the  court  will  listen  to  his  claim  for 
compensation. 

Judgment  affirmed. 

C.  B.  Seymour  for  appellant. 

T.  L.  Burnett  for  appellee. 


MARTIN  V.  FERGUSON. 

(Filed  November  29,  1881— Not  to  be  reported.) 
1.  GondltloDQl  promise  should  be  so  averred  in  the  petitioD.    "The  p: 
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Ise  pleaded  aDd  relied  on  being  uncoDditional,  tbe  plaintiff  was  not  entitled 
to  a  verdict  upon  proof  of  a  conditional  promise.*'  (9  B.  Mon.,  44;  6  Dana, 
348;  7  Johnson's  Ch.  Rep.,  86.) 

2.  A  promise  to  pay  "when  able,"  if  pleaded  and  proven,  will  not  author- 
ize an  instruction  to  the  jury  to  find  for  the  plaintiff  in  the  absence  of 
proof  of  the  defendant's  ability  to  pay. 

"If  the  defendant's  promise  was  to  pay  when  able,  his  ability  to  do  so  is 
the  essence  of  the  promise,  and  it  should  be  averred  and  proven." 

Appeal  from  Woodford  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  .lewis. 

The  court  did  not  err  in  permitting  the  amended  petition 
filed.  But  the  plaintiff  in  the  action  having  elected  to  strike 
from  the  pleading  the  statements  of.  the  petition  which  were 
inconsistent  with  those  contained  in  the  amended  petition,  the 
only  issue  presented  for  trial  was  whether  the  defendant  in  the 
action  subsequent  to  his  discharge  in  bankruptcy  promised  to 
pay  the  debt  sued  on. 

The  promise  alleged  to  have  been  made,  and  which  is  the 
foundation  of  the  action,  being  absolute  and  unconditional,  in 
order  ** to  maintain  his  action  in  the  form  in  which  it  was 
brought  it  was  incumbent  on  the  plaintiff  to  have  proved  an 
express  and  unconditional  promise  by  the  defendant  to  pay  the 
debt. "     (Egbert  v.  McMichael,  9  B.  M.,  44. ) 

*'If  the  defendant's  promise  was  conditional  it  should  have 
been  averred  by  the  plaintiff  in  his  declaration."  (1  Dana, 
248;  7  Johnson's  Rep.,  86.) 

It  follows,  therefore,  that  so  much  of  the  instruction  given 
as  directs  the  jury  to  find  for  the  plaintiff  upon  the  hypothesis 
that  the  promise  made  was  to  pay  the  debt  when  he  (the  de- 
fendant) was  able,  is  erroneous.  Neither  the  pleading  nor  evi- 
dence authorized  the  instruction  as  it  was  given.  The  promise 
pleaded  and  relied  on  being  unconditional,  the  plaintiff  was 
not  entitled  to  a  verdict  upon  the  proof  of  a  conditional  prom- 
ise. And  even  if  the  conditional  promise  had  been  both 
pleaded  and  proved  the  instruction  should  not  have  been  given 
in  the  absence  of  proof  of  the  defendant's  ability  to  pay  the 
debt. 

If  the  defendant's  promise  was  to  pay  when  able,  his  ability 
to  do  so  is  the  essence  of  the  promise,  and  it  should  be  averred 
and  proven.     The  jury  should  be  satisfied  by  facts  proven  at 
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the  trial  that  the  debtor  has  property  and  means  which  enable 
him  to  pay  the  debt,  otherwise  no  verdict  or  judgment  can  be 
rightfully  rendered  against  him  on  such  conditional  promise. 
Such  is  the  doctrine  announced  by  the  court  in  the  cases  of 
Mason  v.  Hughart,  9  B.  M.,  482,  and  Ecler  v.  Galbraith  & 
Lail,  12  Bush,  72,  and  we  see  no  reason  why  it  should  not  be 
adhered  to. 

Wherefore,  the  judgment  of  the  court  below  is  reversed  and 
the  cause  remanded,  with  directions  to  award  to  appellant  a 
new  trial  and  for  other  proceedings  consistent  with  this  opinion. 

D.  L.  Thornton  for  appellant. 

Porter  &  Wallace  for  appellee. 
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BRYAN  V.   SAME,  &c. 

(Filed  December  14,  1881— Not  to  be  reported.) 

By  accepting  provision  made  by  her  the  wife  of  the  testator  is  not  estopped 
from  asserting  claim  to  her  own  land  which  was  included  in  the  devise  of 
her  husband  to  his  sons. 

**This  is  not  a  case  for  an  election  under  section  12  of  chapter  31.  General 
Statutes,  because  that  provision  applies  to  cases  where  the  testator  is  under- 
taking to  dispose  of  his  own  property  and  not  that  of  another." 

Appeal  from  Greenup  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hines. 

Appellant,  Elizabeth  Bryson,  owned,  through  the  will  of  her 
father,  one-sixth  interest  in  a  certain  tract  of  hmd,  the  re- 
maining five-sixths  was  owned  by  her  husband,  William  Bry- 
son, by  purchase  from  the  Iieirs  of  Mrs.  Bryson 's  father.  On 
the  death  of  William  Bryson  he  left  a  will,  in  which  he  made 
provision  for  his  wife,  and  devised  the  tract  of  land  mentioned 
to  his  sons  without  any  mention  of  the  sixth  interest  of  Mrs. 
Bryson.  The  sons  took  possession  of  the  land  and  lived  upon 
it  some  two  of  three  years  and  mortgaged  it  to  appellee,  Osen- 
ton.  In  a  suit  to  foreclose  this  mortgage  Mrs.  Bryson  asserts 
claim  to  the  one-sixth  interest,  and  the  question  is  wheth/Err  it^.^T^ 
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It  is  claimed  for  appellee  that  the  long  eileuce  of  Mrs.  Bry- 
sou  and  the  receipt  of  benefits  under  the  will  amounted  to  an 
election  to  take  under  the  will,  and  that  she  is  estopped  now 
to  assert  title  to  the  one-sixth  of  the  land.  This  is  not  a  case 
for  an  election  under  section  12  of  chapter  81  of  General  Stat- 
utes, because  that  provision  applies  to  cases  where  the  testator 
is  undertaking  to  dispose  of  his  own  property  and  not  that  of 
another.  The  only  estoppel  that  could  be  applied  here  is  an 
equitable  estoppel,  which  exists  independent  of  the  statute, 
and  as  to  such  estoppel  there  is  neither  plea  nor  proof.  There 
is  no  equitabl6  estoppel  unless  by  reliance  upon  the  conduct 
and  silence  of  Mrs.  Bryson  appellee  has  been  misled  to  his 
prejudice.  There  is  no  allegation  or  proof  as  to  this  matter. 
The  allegation  may  be  considered  sufficient  to  raise  the  ques- 
tion of  election  under  the  statute,  if  this  wei*e  a  proper  case  for 
the  application  of  the  statute,  for  in  such  case  the  law  makes 
the  estoppel.     (Bigelow  on  Estoppel,  section  90,  page  508.) 

For  this  error  the  case  must  be  reversed,  but  as  the  parties 
will  lie  entitled  to  a  new  trial  and  additional  evidence  may  be 
heard  we  deem  it  improper  to  discuss  the  effect  of  the  will  of 
William  Bryson,  as  these  may  appear  under  the  new  consid- 
eration as  affecting  its  construction.  On  the  appeal  of  Eliza- 
beth Bryson  the  judgment  is  reversed  and  cause  remanded, 
with  directions  for  further  proceedings  consistent  with  this 
opinion,  and  on  the  appeal  of  Bryan  judgment  affirmed. 

L.  T.  Moore,  B.  F,  Bennett  and  W.  H.  Wadsworth  for  ap- 
pellant Bryson. 

E.  C.  Phister  and  A.  Duvall  for  appellants  Bryan,  &c. 

E.  B.  Wilhoit  for  appellees. 


VANCE  V.  CAMPBELL,  &c. 
(Filed  December  6,  1881. ) 

1.  Fraudulent  oouveyance  of  laud  may  be  set  aside,  and— 

Courts  of  equity  have  jurisdiction  to  set  aside  sucti  conveyauoes  in  twa 
instances : 

Ist.  Wbere  the  creditor  proceeds  by  attachment  upon   the  grounds  speot* 
fled  in  subsection  7  of  section  194  of  the  Civil  Code ;  and— 

2d.  Wbere   the  ci*editor  has  first   reduced   his  claim    to  judgment,    and  j 
return  of  no  property  found.  Oigitized  by  VjOOQ IC 
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8.  The  act  of  1888  authoriziDg  suit,  and  ooDferring  jurisdlctioD  upon 
courts  of  equity  to  set  aside  fraudulent  conveyances,  "whether  the  debt  be- 
or  be  not  due,  or  be  or  not  in  judgment."  has  been  repealed,  by  section  1,. 
chapter  44,  General  Statutes,  and  sections  194  and  439  of  the  Civil  Code. 

But  see  editorial  note  under  the  opinion. 

Appeal  from  Nicholas  Circuit  Court. 
Opinion  of  the  court  by  Judge  Hines. 

Appellant  having  a  claim  against  appellee,  Sallie  Campbell^ 
for  $375,  evidenced  by  note  and  holding  a  lien  on  a  piano  to 
secure  its  payment,  instituted  an  action  in  equity  in  which  he 
alleged  the  existence  of  the  lien,  charged  that  appellee,  Sallie^ 
Campbell,  had  fraudulently  disptjsed  of  a  certain  tract  of  land 
to  R.  S.  Campbell  for  the  purpose  of  cheating,  hindering  and 
delaying  her  creditors,  and  prayed  for  an  attachment.  The- 
attachmentwas  issued  and  levied  upon  the  piano  and  upon  the 
land,  and  on  hearing  the  court  discharged  the  attachment  and 
dismissed  appellant's  petition,  but  adjudged  to  him  the  pro- 
ceeds of  the  sale  of  the  piano  ($205),  which  had  been  sold 
under  an  order  of  the  judge  of  the  county  court. 

The  principal  inquiry  is,  did  the  court  have  jurisdiction  to- 
set  aside  for  fraud  the  conveyance  made  by  appellee,  Sallie 
Campbell,  to  R.  S.  Campbell  before  appellant  had  obtained  a 
judgment  at  law  and  a  return  of  no  property? 

We  are  of  the  opinion  that  the  court  should  have  entertained' 
jurisdiction. 

There  are  two  instances  in  which  a  creditor  can  go  into  a 
court  of  equity  for  the  purpose  of  setting  aside  a  fraudulent 
conveyance  and  for  the  purpose  of  subjecting  the  property  to 
the  payment  of  his  debt.  One  is  where  he  proceeds  by  attach- 
ment upon  the  grounds  specified  in  subsection  7  of  section  194 
of  the  Civil  Code,  and  the  other  is  where  he  haa  first  reduced 
his  claim  to  judgment  and  had  return  of  no  property. 

In  construing  the  act  of  1838,  3  Statute  Laws,  116,  which 
authorized  a  suit  in  equity,  notwithstanding  the  claim  had  not 
been  reduced  to  judgment,  and  permitted  an  attachment,  it 
was  held  that  the  power  of  the  court  to  subject  the  property 
did  not  depend  upon  the  levy  of  an  attachment.  (Milward, 
&c.  V.  Cochran,  7  B.  M,,  846.)     It  is  now  suggested  tha%>that  t 
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act  is  still  in  force,  and  the  same  practice  is  allowable.  This, 
we  think,  is  not  correct.  Without  reference  to  previous  stat- 
utes it  appears  clear  that  the  General  Statutes  and  Civil  Code 
repeal  the  act  of  1888.  The  first  section  of  chapter  44  of  Gen- 
eral Statutes  is  in  substance,  so  far  as  it  defines  the  fraud,  the 
same  as  the  act  of  1838,  omitting  any  reference  to  jurisdiction 
or  manner  of  proceeding,  while  section  194  of  the  Code  pro- 
vides for  proceeding  by  attachment  with  bond,  and  section  439 
of  the  Code  provides  for  proceeding  without  bond  on  return  of 
no  property.  There  is  legislation  upon  a  subject  embraced  by 
the  act  of  1888  which  must  be*  taken  to  cover  the  whole  field 
intended  to  be  covered  by  statutes. 

The  cases  recentl}^  decided  by  this  court  and  relied  upon  by 
counsel  for  appellees  were  not  proceedings  by  attachment,  and, 
therefore,  the  question  here  under  consideration  was  not  dis- 
cussed. The  cases  of  Napper,  &c.  v.  Yager,  79  Ky.,  — ,  and  Has- 
kell, &c.  v.  Wynne  &  Co.,  MS.  opinion,  January  11,  1877. 
The  rule  there  laid  down  is  that  in  force  prior  to  the  act  of 
1888,  and  we  think  it  is  correctly  laid  down  when  the  party 
nloes  not  undertake  to  proceed  by  attachment  under  section  194 
■of  the  Code,  as  in  this  case. 

Under  the  facts  of  this  case  appellant's  attachment  should 
have  been  sustained,  judgment  should  have  been  entered  for 
the  amount  claimed  and  the  conveyance  to  R.  S.  Campbell 
set  aside,  and  the  land  subjected  to  the  payment  of  the  debt. 

Judgment  reversed  and  cause  remanded  for  further  proceed- 
ings consistent  with  this  opinion. 

Judge  Hargis  not  sitting. 

Hargis  &  Norvell  for  appellant. 

Ross  &  Lytle  for  appellees. 

Whether  the  act  of  1878  (8  Statute  194  and  439  of  the  Code  of  Practice,  is 

Laws,  116),  regiilatlDg  chnncerj  pro-  a  question  clearly  not  raised  or  proper 

ceedings    and    providing    that    "the  to  be  considered  or  decided  on  the  ap- 

courts  of  chancery  in   this  Common-  peal  and  record  under  consideration 

wealth  shall  have  power  and  jurisdio-  in  this  case. 

tion  in  favor  of  any  creditor,  whether      While  we  raise  no  question    as  to 

the  debt  be  or  be  not  due,  or  be  or  the  correctness  of  the  decision  of  the 

not   in    judgment,   to  set  aside   the  court  on  the  facts  of  the  case  as  stated 

fraudulent    sale,    conveyance,"    etc.,  in  the  paragraph  next  to  the  last  one 

has  been  repealed  by  section  1,  chap-  in  the  foregoing  opinion,  we  can  not^ 

ter  44,  General  Statutes,  and  sections  in  justice  to  the  court,  or  to  the  ^O- 
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fession,  or  to  ourselves,  refraio  from  that  It  be' taken  and  sold  for  the  pay- 
expressing;  our  dissent  and  pointing  inent  of  his  debt,  so  far  as  the  same  is 
out  what,  in  our  opinion,  is  clearly  suffloient  or  that  purpose,  and  for  all 
erroneous  in  the  dicta  in  reference  to  other  proper  relief." 
questions  stated  in  the  opinion,  but  The  clerk  if^sued  a  general  attach - 
not  raised  in  or  proper  to  be  decided  ment  ngrainst  the  property  of  Sallie 
on  the  appeal  or  record  under  consid-  Campbell,  on  which  the  following 
eration.  The  material  facts  of  the  return  was  made,  to  wit : 
case  are  substantially  as  follows:  "Executed  August  10,  1877,  by  levy- 

Appellee,  Sallie  Campbell,  an  in-  ing  same  on  one  piano  and  taking 
fane,  rented  from  appellant,  T.  C.  H.  same  into  my  possission;  also  by 
Vance,  a  piano,  and  agreed  in  writ-  delivering  a  true  copy  of  the  within 
ing,  dated  May  17,  1876,  that  she  order  io  defendant,  Sallie  Campbell, 
would  pay  15  on  the  first  day  of  each  and  to  R.  J.  K.  Tilton,  garnishee, 
month  for  Its  use,  and  that  If  she  pur-  and  by  levying  on  a  certain  tra<;t  of 
chased  it  after  she  became  twenty-one  land,  *  *  *  thirty-seven  acres,  *  *  * 
yedrs  of  age  she  would  pay  or  exe-  by  leaving  a  copy  of  this  attachment 
cute  her  note  for  $375  for  it,  less  such  with  K.  P.  Campbell,  who  has  the 
sums  as  she  had  paid  on  the  rental  land  in  possession." 
contract.  Having  paid  96  on  the  Sallie  Campbell  and  K.  P.  Camp- 
rental  contract  and  become  twenty-  bell  answered.  She  defended  and 
one  years  of  age,  she  agreed  to  pur-  sought  to  avoid  the  paynjent  of  the 
chase  the  piano,  and  in  pursuance  of  note  upon  the  ground  that  she  had 
that  agreement  executed  her  note  to  been  induced  to  execute  it  by  the- 
Vance  for  1870,  dated  April  11,  1877,  fraud  of  Vance,  etc.  They  both  de- 
due  one  day  after  date,  bearing  in-  nled  fraud  lit  the  sale  and  conveyance 
terest  at  eight  per  cent.,  and  secured  of  the  thirty-seven  acres  of  land, 
by  a  Hen  on  the  piano.  The  county  judge  made  an   order 

Vance  filed  his  petition  In  equity  directing  the  sheriff  to  sell  the  piano 
August  10,  1877,  In  the  circuit  court  as  perishable  property.  At  the  sale 
against  the  appellees,  said  Sallie  Vance  became  the  purchaser  thereof 
Campbell  and   her  uncle,  Robert  P.   for  $2(5. 

Campbell,  alleging  the  execution  of  On  the  final  trial  the  court  rendered 
tlie  note  for  1370:  that  It  was  secured  judgment  as  follows: 
by  lien  on  the  piano;  that  the  piano  "This  cause  coming  on  to  be  heard 
had  depreciated  In  value  $i70;  that  upon  pleadings,  exhibits  and  proof, 
defendant.  Sallie  Campbell,  had  and  the  court  being  advised,  it  is  ad - 
fraudulently  sold  and  conveyed  to  judged  that  the  plaintiff's  petition 
the  defendant,  Robert  P.  Campbell,  be  dismissed  and  his  attachment  dis- 
thlrty-seven  acres  of  land,  describing  charged,  and  that  the  defendants  re- 
it,  for  the  purpose  of  hindering,  de-  cover  of  the  plaintiff  their  costs  herein 
laying  and  defrauding  her  creditors,  expended.  But  it  is  adjudged  that 
etc.,  and  prayed  "judgment  against  the  plaintiff  is  entitled  to  the  piano, 
said  Sallie  Campbell  for  1370;  *  *  *  for  which  the  rote  sued  on  by  plain - 
for  the  subjection  of  so  much  of  said  tiff  was  given.  The  plaintiff  acquired 
tract  of  land  *  *  *  as  may  be  neces-  the  possession  of  the  piano  since  the 
sary  to  satisfy  plaintiff's  demand;  commencement  of  this  suit  by  pur- 
m  *  *  fQp  n  general  attachment  chase  at  a  sale  made  of  It  by  a  com- 
against  the  property  of  defendant,  missloner  under  an  order  of  the 
Sallie  Campbell;  *•  *  *  a  specific  county  judge  of  Nicholas  county 
attachment  against  the  said  piano;  court  In  vacation,  and  made  in  this 


Digitized  by 


Google 


452  VANCE  V.  CAMPBELL,  &C. 

r 

•oase,  wbtoh  sale  is  cooflrmed.  The  termine  whether  the  court  below  erred 
plaistlff  is  discharged  from  liability  or-not  in  dlschargiDg  the  attacbment. 
on  account  of  his  said  pui:chase  of  the  In  considering  this  question  on  the 
piano.  The  taxed  attorney's  fee  facts  appearing  In  the  record  it  is 
herein  is  endorsed  to  the  use  of  J.  H.  manifest  from  the  foregoing  extract 
Holladay,  and  the  parties  are  hence  from  the  opinion  that  the  court  de- 
dismissed  without  day.  The  plaintiff  termined,  first,  that  the  attachment 
objects  and  excepts  to  the  foregoing  was  properly  issued;  second,  that  the 
judgment."  conveyance  of  the  thirty-seven  acres 

It  will   be  observed  that  his  judg-  of  land  by  Sallie  Campbell  to   R.  S. 
ment  in  effect  sustains  the  defense  Campbell  was  fraudulent  and  void  as 
pleaded  by  Sallie  Campbell,  and  com-  to  the  plaintiff,  Vance,  to  the  extent 
pletely  exonerates  her  from   liability  of  the  claim  sued  on. 
on  the  note  for  f870  sued  on.  The  court   evidently  and    logically 

To  reverse  the  foregoing  judgment  decided  upon   the  facts  appearing  in 
the   appeal   was    prosecuted   in    this  the  record— 
•case.  1st.    That     the     defense    of    Sallie 

The  first  and  main  question  raised  Campbell  to  th^  note  sued  on  was  not 
by  the  appeal  was:  Did  the  circuit  good,  or  was  not  sustained,  and, 
'Court  err  in  sustaining  Sallie  Camp,  therefore,  that  the  court  below  erred 
bell's  defense  and  exonerating  her  in  dismissing  the  petition,  and  also 
from  liability  on  the  note  sued  on?  in  refusing  to  render  judgment  for 
An  affirmative  answer  to  this  ques-  the  amount  of  the  claim  sued  on. 
tion  would  have  resulted  in  an  affirm-  2d.  That  the  conveyance  of  the 
ance  of  the  judgment  appealed  from,  thirty-seven  acres  of  land  by  Sallie 
but  the  court  answered  this  question  Campbell  to  R.  S.  Campbell  was 
in  the  negative,  and  declared  both  its  fraudulent  and  void  as  to  the  plain- 
answer  and  its  effect  in  the  paragraph  tiff,  Vance,  to  the  extent  of  the  claim 
of  the  opinion  above  referred  to,  to  sued  on,  and  that  said  land  was  sub- 
wit:  ject  to  the  attachment,    and,   there- 

*' Under  the  facts  of  this  case  ap-  fore,  that  the  court  below  erred  in 
pellant's  attachments  should  have  discharging  the  attachment,  and  also 
been  sustained,  judgment  should  have  in  refusing  to  set  aside  the  convey- 
been  entered  for  the  amount  claimed,  ance  of  the  thirty-seven  acres  of  land, 
and  the  conveyance  to  R.  S.  Camp-  In  deciding  that  the  court  below 
bell  set  aside,  and  the  land  subjected  should  have  set  aside  the  conveyance 
to  the  payment  of  the  debt. "  the  court  necessarily   had    td  decide 

The  above  extract  would  have  more  that  that  court  had  jurisdiction  to  set 
logically  expressed  the  decision  of  the  aside  the  conveyance,  and  having  de- 
<^ourt  if  it  hAd  read  as  follows:  '^Un-  olded  that  the  court  had  such  juris- 
der  the  facts  of  this  case  judgment  diction  because  the  plaintiff  proceeded 
should  have  been  entered  for  the  *'by  attachment  upon  the  grounds 
amount  claimed;  the  attachment  specified  in  subsection  7  of  section  194 
should  have  been- sustained;  the  con-  of  the  Civil  Code,'*  all  that  part  of 
veyance  to  R.  S.  Campbell  set  aside,  the  opinion  in  relation  to  the  neoes- 
aud  the  land  subjected  to  the  pay-  slty  of  a  return  of  no  property  found 
ment  of  the  debt."  and  the  repeal  of  the  statute  of  1888 

When  the  court  decided  to  reverse  is  the  merest  dicta,  and  in  our  opin- 
because    the  facts    did   not   sustain  ion  erroneous  dicta  at  that. 
Sallie  Calnpbeirs  defense  to  the  note      We  concur  with   the  decision   that 
it  then  became  necessary  for  it  to  de-  the  lower  court  had  jurisdiction,  on 
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the  facts  appearing  in  the  record,  to  In  Mil  ward  v.  Cochran,  7  B.  Mon., 

set  aside  the  oonveyance  of  the  land,  344,  an  action  to  set  aside  a  fraudu- 

bnt    we    dissent    wholly   from    the  lent  conveyance  of  slaves,  the  court 

fcronnds  or  reasons  given  by  the  court  said  : 

for  Its  decision.      The  court  decides  '*The  first  inqury  is  whether  a  Hen 

that  the  lower  court  had  jurisdiction  attached  upon  the  slaves  In  favor  of 

to  set  aside  the  conveyance  without  a  the  complainants   upon   the  filing  of 

return  of  no  property  found   because  their  bill 

the  plalntlfl    proceeded    by   attach-  .,,^,^^    jurisdiction   of    »  oo,irt    of 

ment   upon   the  grounds  specified  In  ,t    »„               ^j,^,              t^,  ^^.j 

ground  relied    upon  in    the  original 
bill   is  given   by  the  act  of  1838   (3 
Stat.  Law,  116).    The  second   section 
,..^.^.         ,^,  .of  that  act  vests  a  court  of  chancery 

her.  that  the  jurisdiction  of  theoourt.   ^^^  „^^   jurisdiction,    upon 

in  such  coses,  does  not  depend  upon  ^^^  appi,oatlon  of  a  creditor,  whether 
au  attochmentor  a  return  of  no  prop-  ^,^  ^^^^  be  or  be  not  in  jodinnent  to 
er  y    oun   •  get  aside  a  sale  or  conveyance  made 

Section  194  and  subsection  7  thereof  .  _  »■ „ , .  vi_j».i_ j  j 

for  the  purpose  of  hindering  and  de- 

'"^l!?®  .  ."^.^  .  V  laying  creditors  In  the  collection  of 
"The  plaintiff  may.  at  or  after  the  j^^,^  debts  and  to  subject  the  prop - 
coniu.encement  of  an  action,  have  an  ^^  ^^^  payment  of  the  debt  of  the 
attachment  against  the  property  of  j,„,„t.  j^nd  in  aid  of  the  eiecu- 
tbe  defendant  inoludmg  garnishees,  y„„  „,  this  power  the  court  is  author- 
as  is  provided  in  section  227  as  a  ,,^  ^  „^^,  ^„  attachment,  and  to 
security  for  the  satisfaction  of  such  ^^^^  „„  ^^^^  n^esmry  orders  for 
judgment  as  may  be  recovered.  ^^^  ^^        ^^^  forthcoming    of  the 


subsection    7   of    section    194  of    the 
Civil  Code. 

We   contend,    and    have   heretofore 
demonstrated    in  our  October   num- 


property. 


1st.  In  an  action  for  the  recovery  of 
money  against— 

1st.  A  defendant  who    *    •    *  "^°  *^*8  ^^^  ^^  attachment  was 

7th.  Has  sold,  conveyed,  or  other-  «"^^  «"''  ^"*  ^«  *^®  ^^  opinion  the 
wise  disposed  of  his  property,  or  suf-  P°^®^  «'  ^^^  ^^^''^  ^^  subject  the 
ered  or  permitted  it  to  be  sold  with  Property  did  not  depend  upon  the 
the  fraudulent  intent  to  cheat,  bin-  *°^"*'  ^^^^  °'  ^^^  attachment.  A 
der  or  delay  his  creclitors."  ^*®°   "P^n   the  slaves  attached  upon 

How  an  attachment  issued  under  *^®  exhibition  of  the  cbmplainant's 
this  section  of  the  Code  and  levied  on  ^*"  »°^  ^^^  service  of  process.  The 
land  alleged  to  have  been  fraudu-  ^^^^  °^J®^*  *"^  ^^^^  °^  *°  attach- 
lently  conveyed  could  confer  juris-  ™®"^  »"^  ^®^  ^^uld  have  been  to 
diction  upon  the  court  to  set  aside  s^^^^^e  more  efifectually  the  slaves 
such  conveyance  is  absolutely  incom.  against  removal,  and  have  them 
prehenslble.  If  the  court  had  no  forthcoming  to  abide  the  decree  of 
jurisdiction  to  set  aside  the  convey-  the  court.  The  suit  was  a  lis  pendens 
anceon  the  allegations  in  the  petition  »°^  ^°  su})8equent  sale  or  after-ac- 
at  the  time  the  attachment  was  issued,  Quired  lien  would  destroy  "or  aflfect 
It  is  clear  that  the  attachment  could  ^^^  ^^^^^  ||®°  »"^  '*8*^<>  «*  *be  com- 
Dot  confer  such  jurisdiction  for  the  Plalnants." 

plain  reason  that  an  attachment  In  Moore's  Adm'r,  &c.  v.  Sheppard, 
never  oonfi^PS  jurisdiction  over  the  &o.,  1  Met.,  101,  in  reference  to  an 
cause  of  action,  but  is  always  ancil-  attachment  the  court  says:  "This 
lary  to  jurisdiction  already  existing,   provisional   remedy  is  merely   ancil- 
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lary  and  incidental  to  the  action 'in  the  Genera  Statutes,  and  subsectionl 
which  it  is  brought."  7  of  section  194  and  section  439  of  the 

The  object  and  effect  of  the  attach-  Civil  Code  of  1877,  and— 
ment,  issued  upon   the  ground  speci-      2d.  That  the    old   law  or  English 
fled  in  said  section  194,  is  to  attach  rule  of  equity  practice  requiring  a 
the  property  of  the  defendant  * 'as  a  creditor  to  have  a  judgment  and  re-t 
seourity  for  the  satisfaction  of  such  turn  of  no  property  found  before  be 
judgment  as  may  be  recovered,"  and  commenced  his  action  on  a  legal  de- 
not  to  give  jurisdiction  to  the  court,   mand  to  set  aside  a  fraudulent  con- 
If  the  court  had  no  jurisdiction  on  the  veyance  and  subjec.t  the  property  to 
facts  stated     in   the  petition    to   set  the  payment  of  his  debt,  which  was 
aside  the  conveyance  of  Sallie  Camp-  in   force   before   and   which  was  re- 
bell   without   the   attachment,    it   is  pealed  by  the  act  of  lfe38,  has  been  re- 
very  clear   that   the   attachment  did  established  and  is  now  in  force, 
not  have  the  effect  of  conferring  such       In  Judge  Bishop^s  opinion  in  Bross 
jurisdiction.  v.   Cundiff,  ante,  51  54,    and    in   our 

It  is  very  clear  that  the  filing  ol  the  article,  ante,  197-208.  we  thouglit 
petition  and  service  of  process  upon  it  was  so  clearly  shown  and  deiDOD- 
Sallie  Campbell  and  R.  S.  Campbell  strated  that  the  act  of  1888  had  not 
created  a  lis  pendens  lien  upon  the  been  repealed,  and  that  the  old  law 
thirty -seven  acres  of  land  as  perfect,  or  rule  in  force  before  and  repealed  by 
complete  and  effective  as  that  created  that  act  had  not  been  reestablished, 
by  the  attachment.  and  is  not  now  in  force,  that  we  are 

As,  therefore,  the  plaintiff,  Vance,  somewhat  amazed  at  the  contrary 
had  a  perfect,  complete  and  effective  dicta  in  the  opinion  under  considera- 
lien,    created     by   his     petition    and  tion. 

process  thereon,  and  wholly  inde-  We  propose  now  to  make  these  ques- 
pendent  of  the  attachment,  it  must  be  tions  so  plain  as  to  leave  no  excuse 
accepted  as  a  clear  demonstration  for  any  erroneous  decision  in  refer- 
that  the  attachment  and  levy  thereof  ence  to  them  hereafter, 
on  the  thirty -seven  acres  of  land  was  Section  2  of  the  act  of  1796  (1  Stat- 
a  work  of  supererogation  and  acoom-  ute  Jjaws,  787)  declared  "every  gift, 
plished  absolutely  nothing  except  to  grant,  or  conveyance  of  lands,  *  ♦  • 
increase  unnecessarily  the  costs  of  to  delay,  hinder  or  defraud  creditors 
the  suit.  As  the  court  certainly  had  of  their  just  and  lawful  actions,  suits, 
jurisdiction  over  the  action  and  also  debts,  etc. ,  to  be  clearly  and  utterly 
over  the  land  by  virtue   of   the   lis  void,"  etc. 

pendens  lien  created  by  the  filing  of      In   actions  to  set  aside  fraudulent 
the  petition  and  the  service  of  process  conveyances    under   this   statute    of 
thereon,  it  is  not  only  illogical,  but  1796  the  courts  of  chancery  adopted 
is  absurd  to  say  the  court  had  juris-  the  English  rule  requiring  the  com- 
dlction    because    the    plaintiff     pro-  plainant  to  have  judgment  and  return 
oeeded    "by    attachment     upon     the  of  no  property  found  before  he  com - 
grounds  specified  in  subsection  7  of  menced  his  action  on  a  legal  demand, 
section  194  of  the  Civil  Code."  The  act  of  1888  (8  Statute  Laws,  116) 
repealed  the  English  rule  above  refer- 
But  now  as  to  the  erroneous  dicta  red  to  by  providing  as  follows: 
in  the   opinion   under  consideration       "Sec.    2.    When   any   i)er8on    sbal) 
erroneously  declaring—                            sell,  or  convey,  or  otherwise  dispose 
1st.  That  the  act  of  1838  had  been   of   his,    her    or   their  lands,    goods, 
repealed  by  section  1,    chapter  44  of  wares,  merchandise,  ohoses  in  action^ 
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or  other  property,  or  shall  suffer  or  Commonwealth  shall  have  power  aod 
permit  the  same  to  be  sold,  with  the  jurisdiotion  in  favor  of  any  creditor, 
fraudulent  intent  (if  cheating  and  de-  whether  the  deht  be  or  be  not  due.  or 
frauding  creditors,  or  of  hindering  be  or  not  In  judgment  to  set  aside  the 
and  delaying  them  in  the  collection  fraudulent  sale,  conveyance,"  etc., 
of  their  debts,  the  courts  of  chancery  thereby  expressly  repealing  the  Eng- 
in  this  Commonwealth  shall  have  lish  rule  of  chancery  practice  adopted 
power  and  jurisdiction  in  favor  of  by  the  courts  of  this  State  in  prc- 
any  creditor,  whether  the  debt  be  or  ceedings  under  the  act  of  1796. 
be  not  due.  or  be  or  not  in  judgment,  It  is  also  plain  that  the  attachment 
to  set  aside  the  fraudulent  sale,  con-  provided  for  in  section  2  of  the  act 
veyance  or  other  disposition,  and  of  18:38  was  not  intended  to  confer, 
subject  the  property  to  the  payment  and  did  not  confer,  or  give  jurisdic- 
of  the  debt;  and  for  that  purpose  to  tion,  but  was  intended  expressly  to 
attach  the  property,  and  make  all  apply,  not  to  land,  but  alone  to 
necessary  or  proper  orders  for  the  movable  property,  "for  the  safety  and 
safety  and  forthcoming  of  the  same."  forthcoming  of  the  same."  (Mil- 
ward  V.  Cochran,  7  B.  Mou.,  346.) 


It  is  affirmed  in  the  opinion  in 
Vance  v.  Cambpell  under  considera- 
tion  that  section  1,  chapter  44  of  the 
General  Statutes,  and  subsection  7  of 
section     194   and    snction    489  of   the 


It  must  be  borne  in  mind,  through- 
out this  discussion,  that  prior  to  and 
at  the  time  of  the  adoption  of  the 
Constitution  of  1850  the  laws  of  this 
State  consisted  of  such  parts  of   the 


Code   of    Ibii   repealed   that  part    of  ,  *   ,.      i      i  i         i. 

.,        ^.       .»    r^i-         ^    *  .o.r.     !-■  1.   common  law  of   England,   and   such 

said  section  2  of  the  act  of  18138  which  ^         ^      ^       ^      j,\     ^     „i. 


declared  that  "the  courts  of  chancery 
in  this  Commonwealth  shall  have 
power  and  jurisdiction   in    favor   of 

any  creditor,  whether  the  debt   be  or  .  ^,  i_        *    ^  ^   ^ 

,  .    ,  ,  ^  .     .    J  J.    cause  of  the  great  number  of  statutes 

be  not  due,  or  be  or  not  in  judgment,       ,     .        .       ,  i..    ^ 

relating   to   the   same  subject— regu- 
lating the  same  rights  and  also  regu- 


acts  and  parts  of  acts  of  the  English 
Parliament,  of  the  State  of  Virginia 
and  of  this  State  as  were  then  in 
force    in    this   State;    and    that,    be- 


to  set  aside  the  fraudulent  sale,  con- 


veyance  or  other    disposition."    As  .     .  ,.      .       ., 

the  General  Statutes  and  Code  took  '"""^K  remedies  for  the  ei^oreeraent 


effect  at  different  times  it  is  difficult 
to    see    how    they    could    operate   to- 


and    protection    of   those   rights— the 
Constitution     of     1850     (section    22, 


the  repeal  of  that  part  of  the  act  of 
1838  above  referred  to. 


.,                   .  •    *,    1                   ,11  article  8)  provided  as  follows: 

gether  or  conjointly  iu  accomplishing  ,,^,          *    » .  ,       >»                          #^ 

X^    ,  ^*  *u„. *  „*  .u  .  _,..  ,s  Sec.  J>2.  At  its  first   session  after 

the  adoption  of  this  Constitution  the 
general  assembly  shall  appoint  not 
It  is  plain  that  section  2  of  the  act  piore  than  three  persons  learned  in 
of  18238  did  not  in  anywise  abridge  the  law,  whose  duty  it  shall  be  to  re- 
the  rights  of  that  class  of  creditors  to  vise  and  arrange  the  statute  laws  of 
whom  the  courts  granted  relief  under  this  Commonwealth,  both  civil  and 
the  provisions  of  the  act  of  119Q\  but,  criminal,  so  as  to  have  but  one  law 
on  the  contrary,  that  it  abolished  on  any  one  subject ;  and  also  three 
and  destroyed  all  distinctions  and  other  persons  learned  in  the  law, 
classifications  of  creditors  made  by  whose  duty  it  shall  be  to  prepare  a 
the  courts  under  that  act,  and  ex-  Code  of  Practice  for  the  courts,  both 
pressly  conferred  the  same  rights  upon  civil  and  criminal,  in  this  Common- 
all  creditors,  and  expressly  declared  wealth,  by  abridging  and  simplifying 
that    "the  courts  of  chancery  of  this  the  rules  of  practice  and  laws  in  rela- 
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tioD  thereto;  all  of  whom  shall  at  as  As  the  Code  of  1861  did  sot  make 
early  a  day  as  praotioable  report  the  any  provision  whatever  regulating 
result  of  their  labors  to  the  general  proceedings  in  actions  to  set  aside 
assembly  for  their  adoption  or  modi-  fraudulent  conveyances,  it  is  clear 
flcation."  that  said  section  4  continued  in  force 

It  must  also  be  borne  in  mind  that  ^h®  statute  of  1838  regulating  the 
the  Revised  Statutes  and  Code  of  jurisdiction  of  the  courts  in  such 
Practice  were  prepared  and  adopted  actions. 

pursuant  to  the  foregoing  section  of  Subsection  7  of  section  2i2  of  the 
the  Constitution,  "so  as  to  have  but  Code  of  1851  provided  that  the  plain- 
one  law  on  anyone  subject,  "and  also  tiflf  might  have  an  attachment  agaiost 
**by  abridging  and  simplifying  the  the  property  of  the  defendant  who 
rules  of  practice  and  laws  in  relation  "has  sold,  conveyed  or  otherwise 
thereto."  disposed  of  his   property,  or   suffered 

In  the  light  of  the  foregoing  facts  ^^  permitted  it  to  be  sold,  with  the 
we  will  now  resume  the  discussion.       fraudulent  intent  to  cheat,  hinder  or 

Said  act  of  1838  certainly  was  not  ^^^^7  his  creditors." 
repealed  or  amended  prior  to  tho  It  is  clear  that  no  part  of  the  act  of 
adoption  of  the  Code  of  Practice,  1838  was  repealed  by  this  subsection 
which  toolf  effect  August  1,  1851,  or  7,  because  it  was  fallen  wholly  from 
prior  to  the  adoption  of  the  Revised  that  act  and  continued  in  force  pre- 
Statutes.  which  tool?  effect  July  1,  cisely  the  same  provision  for  an  at- 
1862,  and.  therefore,  it  is  clear,  and  tachment  that  was  therein  provided 
can  not  be  denied  or  controverted,  for,  in  aid  of  and  ancillary  t-o  the 
that  under  the  law  as  it  existed  at  jurisdiction  conferred  upon  the  courts 
the  time  the  Code  of  1851  and  Revised  in  favor  of  any  creditor  by  that  act. 
Statutes  took  effect  any  creditor  had  it  ij,,  therefore,  very  clear  that  as 
the  right,  and  the  courts  of  chancery  said  S4-otion  4  continued  iii  force  that 
had  "power  and  jurisdiction  in  favor  p„rt  of  section  2  of  the  act  of  1838. 
of  any  creditor,  whether  the  debt  be  which  regulated  the  jurisdiction  of 
or  be  not  due,  or  be  or  not  in  judg-  the  courts  In  favor  of  any  creditor,  so 
ment,  to  set  aside"  a  fraudulent  con-  also  said  subsection  7  of  section  242 
veyance.  continued  in  force  that  part   of  said 

This  right  of  any  creditor  to  sue  to  section  2  which  authorized  the  courts 
set  aside  a  fraudulent  conveyance  and  to  issue  attachments  against  the  prop- 
the  power  and  jurisdiction  of  the  erty  alleged  to  have  been  fraudulently 
courts  to  enforce  that  right  as  they  sold,  "for  the  safety  and  forthcoming 
existed  at  the  time  the  Code  of  1861   of  the  same," 

took  effect,  whether  the  plaintiff  had       Said   section   2   of  the    act  of  1838 
a  return  of  no  property  found  or  not,   consisted   of  three   separate  and  dis- 
was  not  repealed,  but  was  expressly  tinct  elements  or  parts : 
continued   in   force  by  section   4     of      1st.  That  part  which   declared    the 
that  Code,  as  follows :  fraudulent  sale  or  conveyance  void, 

"Section  4.  The  plaintiff  may  prose-  and  thereby  declared  the  right  of  any 
cute  his  action  by  equitable  proceed-  creditor  to  sue  to  set  aside  such  sale 
Ings    in    all   cases    where   courts   of  or  conveyance. 

chancery  before  the  adoption  of  this  2d.  That  part  which  conferred 
Code  had  jurisdiction :  and  must  so  power  and  jurisdiction  upon  the 
proceed  in  all  cases  where  such  juris-  courts  "in  favor  of  any  creditor, 
diction  was>xclusive. "  whether  the  debt  be  or  be  not  due,  or 
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.In  or  Dot  in  judgmeot, "  to  set  aside  set  aside  the  fraudulent  sale,  coDvey- 

«neli  sale  or  oonvejanoe.  ance  or  other  di8i)06itioD.  aud  to  sub- 

8d.  That  part  which  authorized  an  J^ct  the  property  to  the  payment  Of 

attachment  in  aid  of  or  ancillary  to  the  debt." 

the  jurisdiction  conferred   upon  the  The  question  now  arises :  Have  the 

«ourts.  provisions  of  the  Code  of  1851,  or  Re- 

TheCodeof  1861  continued  in  force,  "^^^^  Statutes  of  1862,  as  above  set 

as  above  shown,  the  second  and  third  '«''***'    ^^^n  repealed  or  modified   by 

parts  of  said  section  2,  as  above  set  ^^^  ^^^^  «'  ^^^  ^^  the  Code  of  1877  or 

forth-the  first  part  thereof  was  con-  the  General  Statutes  of  1878? 

tinned  in  force  by  section  1,  chapter  Section  4  of  the   Code  of  1851  was 

40  of   the   Revised  Statutes  of  1862,  copied  and  continued  in  force  as  sec- 

providinisr  as  follows :  tion   4  of  the  Code  of  1854,  and  6ub- 

"Sec.  1.  That  everv  gift,  converance.  «tantially   copied    and   continued    in 

issignment  or  transferor  or  charpe  fo^ce^opain    in  section  6  of  the  Code 


ai 


of  1877. 


upon,  any  estate,  real  or  personal,  or 
right  or  thing  in  action,  or  any  rent  Subsection  7  of  the  Code  of  1851  is 
or  profit  thereof,  made  with  the  in-  identically  the  same  in  section  2:J1  of 
tent  to  delay,  hinder  or  defraud  end-  the  Code  of  1851  and  section  194  of 
itors,  purchasers,  or  other  persons,  the  Code  of  1877,  and,  therefore,  as 
and  every  bond  or  other  evidence  of  said  subsection  7  of  section  242  of  the 
debt  given,  suit  commenced,  decree  Code  of  1861  did  not  repeal  any  part 
or  judgment  suffered  with  like  in-  o^  section  2  of  the  act  of  1838,  as  is 
tent,  shall  be  void  as  against  such  above  demonstrated,  it  must  be  ac- 
creditors, purchasers  and  other  per-  cepted  as  a  demonstrated  fact  that 
sons."  the    same   subsection,  identically,   in 

Said  section  1,  chapter  40  of  the  ^*^^^*^^  ^^"^  "^  ^^'^  ^""^^  «'  ^«'7  did  not 
Revised  Statutes  of  1852.  and  said  ^?^*^  ^^^  P"""*  «^  ««*^  section  2  of 
aection  4  and  subsection  7   of  section   ^^^  "^^  °'  ^^•^^■ 

243  of  the  Code  of  Practice  of  1851.  Section  1,  chaptPr  40  of  the  Re- 
declared  and  continued  in  force  all  vised  Statutes  is  identically  the  same 
the  law  as  it  existed  at  the  time  said  as  section  1,  article  1.  chapter  44  of 
Code  and  Revised  Statutes  took  effect  the  General  Statutes,  and.  therefore, 
in  reference  to  fraudulent  sales  and  as  said  section  1  of  chapter  40  of  the 
conveyances,  without  making  any  Revised  Statutes  did  not  repeal  any 
change  whate\'er  with  reference  to  part  of  section  2  of  the  act  of  1838,  as 
the  rights  of  any  creditor,  or  the  is  above  demonstrated,  it  must  be 
jurisdiction  of  the  courts  as  tliey  accepted  as  a  demonstrated  fact  that 
existed  at  the  time  the  Code  and  Re-  said  section  1  of  chapter  44  of  the 
vised  Statutes  took  effect,  and,  there-  General  Statutes  did  not  repeal  any 
fore,  it  results,  as  a  matter  of  fact  part  of  said  section  3  of  said  act  of 
:«nd  inexorable  logic,  that  the  courts  1888. 

-of  equity  under  the  Code  of  1851  and  The  omission  of  the  words  "in 
ReTised  Statutes  of  1862  had  precisely  favor  of  any  creditor,  whether  the 
the  same  jurisdiction  which  the  debt  be  or  be  not  due,  or  be  or  not  in 
^onrts  of  chancery  had  t)efore  and  at  judgment"  from  said  section  1  of 
the  time  said  Code  and  Revised  Stat-  chapter  40  of  the  Revised  Statutes. 
Qtes  took  effect  "In  favor  of  any  and  from  the  same  section  in  chapter 
-creditor,  whether  the  debt  be  or  be  44  of  the  General  Statutes,  has  no 
mot  due,  or  be  or  not  in  judgment  to  significance  whatever,   because  those 
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words  were  .only  used  in  section  2  of  not  dup.  or  be  or  nor.  in  jndirnient. '* 

the  act  of  !«:«   for  th**  purpose  of  i-e-  a8  used  in  section  2  of  tiie  act  of  1838. 

pealinj?  the  old  law  or  Kualish  rule 

..f  .o,««..«.,^  «,.o«.^««^  ^ui  u   1    ^  I  -A**  ^^y  creditor,  without  clnssiflca- 

of  chancery  practice  which   had  been  ^,  J.  ^.     ^i        t.   ^  .^      .   , 

„,i^  4.  ^  1     *!,  .1  J.  **«n  oT  distinction,  had  the  rieht  and 

adoptud  by  the  courts  in  proceedinsrs  ^,  ^    .     ,  ^  .     .    ,.     . 

„«,i^,.  ^1,,.  «,.♦.  ,*  i-r«j      T*  •      1  :     .1    *^  the  courts  had  power  and  jurisdiction 

under  the  act  of  h9b.     It  is  plain  tliat  ^        ^      .j        «       j    , 

„ ,    . V        ,j    ,  Ti^      ,.  1  ,        -  to  set  aside  a  fraudulent  conveyance, 

as   the   old    law   or   IiJnfflish    rule   of       .^,       ^  ,      .  .    , 

without  havmpr  a  judgment  or  return 

of  no  property  found,  at  the  time  the 

Revised  Statutes  took  effect,  it  is  ab- 

soluely   certain   that    if   the   revisors 

who  prepari'd  and  reported ^  and  the 

^^  ,.  .  .         .,        ^.       ^      .      .       legislators    who    adopted,   section    1, 

.statutes,  or  in  said  section  1.  chapter  ^.    _^       o^    u     .     j   JL  .   .       ^   ^  . 
,,      -  ,,       ^  ,    o^  «.   *  A.       chapter  40,  Revised   Statutes,  had  in- 

44    of  the    Gen<^ral    Statutes,  as  they   ^,  „,,    .    .  ,  ^.  ,    , 

,.!,_.,  T  ,    J  tended  to  repeal  the  words  in  section 

could     not   have    accomplished    anv-  „     -  ^,         ^     ,   ,,,.,^       ... 


chancery  practice  was  rt»pealed  by  the 
use  of  said  words  in  .section  2  of  the 
act  of  1S:J?<,  it  was  not  necessary  to 
transfer  t ),  or  use  said  wurds  in  said 
section  1  of  chapter  40  of  the  Revised 


thlnja:    by    being    so    transfern^d.  It 

certainly   was   not   neoes.sar3'   to  use 

said  words  in   said   section   1   of  the 

Revised  or  General   Statutes  for  the 


2  of  the  act  of  lvS38.  which  repealed 
the  old  law  or  English  rule  of  chan- 
cery practice,  and  to  revive  and  re- 
establish   that     old     law   or   rule   of 

.  ,,        ^.         ,j  ,  chancery   practice    which     had    been 

purpose   of  reiwaling   the   old  law  or  _       i    ,    /  .^        ^      j,    ,o..o     ^t. 

;,,.,,',    *^  ,,  repealed    by    said   act   of    1838,    they 

Knglish  rule  of  chancery  practice,  as  , ,  ^         .  ,    ,      t.  ^ 

^,    \  , ,  ,  /  *  ' .  would   nio.st  certainly   have   used   or 

that  same  old  law  or  rule  of   practice  ,        ,         ,  ,  ,j    , 

,    ,    -       ^  ,    ,  employed  such  words  as  would   have 

was   repealed    fourteen    years    before  ,  ^  ^.       ,    . 

♦u    r>     •     ^   ^.*  ^   ^      *     .     «•    *         1  ^^^^"  necessary  to  express  that  in  ten - 

the  Revised  Statutes  tool?  efTectt,  and  .,         tt     .  i.    •   .     ^.         » 

,,  ,  ^    rt  1    *      .  ^u      r.  1  ^^Q°-  Having   no  such    intention,  by 

thirty-flve  years   before*  the   General  ,  .        ^,  ^   ..       ^-^      ,,  'i_ 

cy^  ^\      ^1      i»    ^      A         .J         J  using  the  word  "creditors"   as  they 

Statutes  took  effect.     As  said  words  ,.  ,  .         .j        ^i       ,    ^u  .  ^ 


had  no  office  to  perform,  as  it  was 
not  necessary  to  use  tliem  again  to 
repeal  the  old  law  or  rule  of  chancery 
practice  which  had  been  repealed  by 
them   many  years   before   that   time. 


did  in  said  section  1,  the  revisors  and 

legislators   continued    the  law,  as   it 

existed   from  18:58  up  to  that  time,  in 

force,   without   change   or    modiflca- 

tion,  either  as  to   the    right   of   any 

,         ^,  ij       ^   V  creditor  or  as  to  the  power  and  juris- 

and  as  they  could  not  have  any  pos-  ,.  ^.         -  ^.  "^ 

,. ,       «.    ;  1.     I    ,         .         *        J^  .  diction  of  the  courts, 
sible  effect   by   being    transferred  to 

and  oopieti  in  section  1,  chapter  40,  But  some  one  unversed  in  logic  or 
Revised  St  itutes,  or  section  1,  article  the  rules  of  judicial  interpretation 
1,  chapter  41,  General  Statutes,  they  may  Siiy  or  suppose  that  the  omission 
were  properly  omitted  from  said  sec-  of  the  words  *'in  favor  of  any  cred- 
tions.  itor,  whether  the  debt  be  or  l>e  not 

The  word  "creditors,"  as  used  in  due,  or  be  or  not  in  judgment,"  as 
section  1,  chanter  40.  Revised  Stat-  used  In  the  act  of  1838,  f«)m  section 
utes,  and  8(^tJon  1,  article  1.  chapter  1,  chapter  40  of  the  Re viE-ed  State tes. 
44,  General  Statutes,  wherein  said  and  section  1,  chapter  44  of  the  Gen- 
sections  declare  that  every  sjile,  gift,  earl  Statutes,  and  from  the  (^odes  of 
conveyance,  eto.,  "made  with  the  in-  Practice,  indicates  an  intent,  by  such 
tent  to  delay,  hinder  or  defraud  crod-  omission,  to  repeal  said  words  and 
itors,  ♦  ♦  •  shall  be  void  as  to  such  also  an  intent  to  revive  the  old  law 
creditors,"  according  to  any  and  or  English  rule  of  chancery  practioe 
every  rule  cf  construction  that  can  which  was  repealed  by  said  omitted 
be  applied  to  it,  is  as  comprehensive  words  as  used  in  said  act  of  1838.  For 
as,  and  embraces  every  creditor  that  the  satisfaction  of  such  a  reader  of 
was  embraced  bj',  the  words  "any  this  note,  if  there  should  be  any,  we 
creditor,    whether  the  debt  be   or  be  will   suggest   that   the   revisors   and 
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legislators  who  reported  and  passed 
said  section  1,  chapter  40  of  the  Be- 
Tised  Statntes  well  know  that  the 
old  law  or  rule  of  chancery  practice 
which  was  repealed  by  said  omitted 
words  would  not  be  revived  or  re  es- 
tablished again  by  the  omission,  or 
by  the  repeal  of  said  omitted  words. 
as  they  had  expressly  provided  in 
chapter  21  of  the  Revised  Statutes, 
as  follows : 

**Sec.  23.  When  a  law  which  may 
have  repealed  another  shall  be  re- 
pealed the  previous  law  shall  not  be 
revived  unless  the  law  repealing  it 
be  passed  during  the  same  session." 

The  Code  of  1851  provided  asfol- 
lows: 

'*Sec.  740.  All  statutes  and  laws 
heretofore  in  force  in  this  State,  in 
any  case  provided  for  by  this  Code  or 
inconsist€»iit  with  its  provisions,  are 
hereby  repealed  and  abrogated ;  but 
this  repeal  does  not  revive  any  stat- 
ute or  law  which  may  have  been  re- 
pealed or  abolished  by  the  statutes  or 
laws  hereby  repealed."  ♦  *  *  (Sec- 
tion 875,  Code  of  1854:  section  838, 
Code  of  1877;  section  22,  chapter  21. 
General  Statutes.) 

Section  2  of  the  act  to  adopt  the  Re- 
vised Statutes  provides  as  follows: 

*'Sec.  2.  That  all  statutes  of  a  gen- 
eral nature,  whether  of  this  State,  of 
Virginia,  or  of  England,  adopted 
prior  to  the  first  day  of  November, 
18S1,  other  than  the  Revised  Statutes 
adopted  at  the  last  session  of  the  gen- 
eral assembly,  shall  stand  repealed 
when  the  Revised  Statutes  take  effect, 
except  as  follows. ' ' 

Among  the  exceptions  is  the  fol- 
lowing : 

"Sec.  5.  The  statutes  regulating 
proceedings  in  civil,  criminal  and 
penal  cases,  not  repealed  by  the  Code 
of  Practice  or  the  Revised  Statutes." 

As  section  2  of  the  act  of  1838  regu- 
lated proceedings  in  one  class  of  civil 


cases  was  not  repealed  by  the  Code  of 
1861,  but  was  expressly  continued  in 
force  by  section  4  of  that  Code,  as  is 
above  clearly  shown,  it  is  certainly 
excepted  from  the  efiect  of  said  re- 
pealing clause  of  the  act  adopting  the 
Revised  Statutes. 

We  have  not  thus  far  made  any 
allusion  to  section  439  of  the  Code  of 
1877  to  which  reference  is  made  in  the 
opinion  in  the  principal  case  under 
consideration.  It  is,  with  some  im- 
material verbal  changes,  the  same  as 
section  474  of  the  Code  of  1854,  and 
reads  as  follows : 

**Sec.  43J).  After  an  execution  of 
fieri  facias,  directed  to  the  county  in 
which  the  judgment  was  rendered,  or 
to  the  county  of  the  defendant's  resi- 
dence, is  returned  by  the  proper 
officer,  either  as  to  the  whole  or  part 
thereof,  in  substance,  no  property 
found  to  satisfy  the  same,  the  plain- 
tiff in  the  execution  may  institute  an 
equitable  action  for  the  discovery  of 
any  money,  chose  in  action,  equitable 
or  legal  interest,  and  all  other  prop- 
erty to  which  the  defendant  is  en- 
titled, and  for  subjecting  the  same  to 
the  satisfaction  of  the  judgment;  and 
in  such  actions  persons  indebted  to 
the  defendant,  or  holding  money  or 
property  in  which  he  has  an  interest, 
or  holding  evidences  or  securities  for 
the  same,  may  be  also  made  defend- 
ants." 

It  is  plain,  as  shown  in  our  article 
(ante.  197-208),  that  this  section 
has  not  the  slightest  reference  what- 
ever to  an  action  to  set  aside  a  fraud- 
ulent conveyance,  and  does  not  confer 
jurisdiction  or  regulate  the  proceed- 
ings in  such  an  action. 

The  statute  declares  a  fraudulent 
sale  or  conveyance  void  as  to  "cred- 
itors, purchasers  and  other  persons. " 
but  under  the  statute  such  a  sale  or 
conveyance  is  valid  as  to  the  vendor 
or  grantor.  The  vendor  or  grantor, 
in  such  a  sale  or  conveyance,  has  no 
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interest  in  the  property  sold  or  con-  It  is  very  clear  that  the  above  stat- 
veyed,  which  he  oan  alienate  to  a  ute  of  1821,  as  amended  by  the  statute 
party  having  notice  of  such  sale  or  of  1828  <l  Statute  Laws,  30&-d07),  em- 
oonveyance,  or  to  which  he  can  assert  braced  and  provided  for  every  case  or 
any  claim  in  a  court  of  law  or  equity,  oontiuKenoy  that  is  embraced  or  pro- 
or  which  would  descend  to  his  heirs  vlded  for  by  said  section  42&  of  the 
at  his  death.     It  is,  therefore,  clear  as  Code. 

said  section  4^0  provides  for  and  regu-  Section  474  of  the  Code  of  1854  and 
lates  proceedings  on  a  bill  of  discov-  section  48P  of  the  Code  of  1877  simply 
ery  filed,  after  a  return  of  no  property  continued  in  force  said  statnt-e  of 
found,  to  discover  and  subject  prop-  1831,  regulating  proceedings,  by  bill 
erty  and  interests  '*to  which  the  de-  of  discovery,  on  a  judgment  and  re- 
fendant  is  entitled"  it  has  no  reference  turn  of  no  property  found,  to  disc  ovt^ 
or  relation  whatever  to  an  action  to  and  subject  property  and  interests  to 
set  aside  a  fraudulent  sale  or  convey-  which  the  defendant  was  entitled, 
ance  of  property  in  which,  after  If  any  reader  of  this  note  will  ex- 
making  such  fraudulent  sale  or  con-  anjine  said  statutes  of  1796  and  1838 
veyance,  the  defendant,  vendor  or  declaring  fraudulent  sales  and  con- 
grantor,  certainly  has  no  right,  title  veyances  void  and  regulating  pro- 
or  interest  whatever.  ceedings  to  set  aside  such  sales  and 

All  the  provisions  of  said  section  conveyances,  and  also  examine  said 
489  were  in  force  at  the  time  and  Jong  statutes  of  1821  and  1828  regulating 
before  the  act  of  18:i8  was  passed,  proceedings  by  bills  of  discovery  on  a 
(Act  of  1821,  1  Statute  Laws,  302;  judgment  and  return  of  no  property 
Act  of  1828,  1  Statute  Laws,  305-S07. )  found,  he  will  see  and  be  convinced 
Said  act  of  1821  provides  us  follows:  beyond  a  doubt  that  said  statutes  of 
"Sec.  6,  Whenever  an  execution  of  1821  and  1828  had  no  possible  reference 
fieri  facias,  founded  upon  any  judg-  whatever  to  proceedings  to  set  aside 
ment  or  decree,  or  upon  any  bond  fraudulent  sales  and  conveyances 
having  the  force  of  a  judgment,  shall  which  were  alone  provided  for  and 
issue  to  the  proper  ofiicer  and  be  re-  regulated  by  said  statutes  of  1796  and 
turned,  as  to  the  whole,  or  any  part  1888.  It  results,  therefore,  that  as 
thereof,  in  substance,  that  the  de-  said  statute  of  1821  had  no  reference 
fendant  hath  no  effects  in  his  bail-  whatever  to  proceedings  to  set  aside 
wick  to  satisfy  the  same,  the  proper  fraudulent  sales  or  conveyances  made 
court  or  courts  of  chancery  shall  have  in  violation  of  said  st-atutes  of  1796 
jurisdiction,  on  a  bill  filed,  to  subject  and  1838,  it  must  be  accepted  as  a 
to  the  satisfaction  of  such  judgment,  demonstrated  fact  that  said  section 
decree  or  bond,  Any  choses  in  action  439  of  the  Code  continuing  in  force 
belonging  to  the  debtor,  and  also  any  the  provisions  of  said  statute  of  1821 
equitable  or  legal  interest  in  any  es-  has  no  reference  whatever  to  prooeed- 
tate,  real,  personal  or  mixed,  which  ings  to  set  aside  fraudulent  sales  or 
the  debtor  may  be  entitled  to;  and  to  conveyances  made  in  violation  of  the 
that  end,  may  bring  other  parties  be-  provisions  of  section  1,  article  1,  chap- 
fore  the  court,  and  make  such  decree  ter  44  of  the  General  Statutes,  con- 
as  may  be  equitable  under  the  juris-  tinning  in  force  the  provisions  of  said 
diction  hereby  conferred;  Provided,  statutes  of  1796  and  1838,  which  were 
That  nothing  in  this  act  contained  in  force  at  the  time  the  Code  of  1861 
shall  be  construed  to  extend  to  those  q^^j  Revised  Statutes  of  1864  took 
articles  in  possession  of  a  defendant  „  .  a«i  ««  o„«^  c,+«*„4.«  «#  ig<»« 
which  are  exempted  by  law  from  exe-  effect.  And  as  said  statute  of  1881 
cution."  did   not  and   could   not   repeal   said 


Digitized  by 


Google 


VANCE  V.  CAMPBELL,  &C.  461 

statute  of  1888,  passed  seventeen  years  ments.  Nor  is  it  repealed  or  modified 
after  said  statute  of  1821  was  passed,  by  the  875tb  section  of  the  Code.'* 
it  must  also  be  accepted  as  a  demon-  (Davis  v.  Sbarron,  16  B.  Mon.,  69; 
strated  fact  that  said  section  489  of  the  Overfield  v.  Sutton,  1  Met. ,  631 ;  Allen 
Code,  coutinuiuf;  in  force  said  statute  v.  Ramsey,  1  Met.,  114;  Lee  v.  For- 
of  1821,  did  not  and  could  not  repeal' man,  8  Met..  114;  Johnson  v.  Offutt* 
any  part  of  said  statute  of  18 iS.  To  4' Met.,  119;  Smith  v.  B.  &;  N.  I.  Co.» 
say  or  decide  that  the  statute  of  1888   11  Bush,  890.) 

was  repealed  by  section  439  of  the  It  is  a  singular  fact  developed  in 
Code  is  simply  to  say  or  decide  that  the  investigation  of  the  questions 
the  statute  of  183S  was  repealed  by  under  consideration  that  the  deci' 
the  statute  of  1821.  sion  above  referred  to,  in  Mil  ward  v. 

If  we  deemed  it  necessary  to  demon-  Cochran,  7  B.  Mon.,  844,  delivered  in 
Htrate  by  authority  of  decisions  of  the  1847  in  a  proceedini;  under  the  statute 
Court  of  Appeals  of  this  State  that  of  1838,  was  adhered  to,  respected  and 
that  part  of  section  2  of  the  act  of  observed  in  all  the  courts  of  this  State 
1838  which  declares  that  "the  courts  for  more  than  thirty  years,  and  until 
of  chancery  of  this  Commonwealth  the  Court  of  Appeals  was  constituted 
shall  have  power  and  jurisdiction,  in  of  judges  who  came  to  the  bar  after 
favor  of  any  creditor,  whether  the  the  Code  of  1861  and  Kevised  Statutes 
debt  be  or  be  not  due,  or  be  or  not  in  of  18r)2  took  effect.  In  view  of  this 
judgment,  to  set  aside  the  fraudulent  fact  it  is  easily  perceived  how  such 
sale,  conveyance  or  other  disposition,  judges  could  have  no  knowledge 
and  subject  the  property  to  the  pay-  whatever  of  the  statute  of  1838  as  they 
ment  of  the  debt,''  was  not  repealed  never  used  the  book  in  practice  in 
by  the  Code  or  Revised  Statutes,  or  which  that  statute  was  printed.  The 
by  the  Code  and  the  Revised  or  Gen-  reports  also  contained  many  casea 
eral  Statutes,  we  have  the  decisions  decided  under  the  provisions  of  the 
at  hand  amply  sufficient  to  enable  statute  of  1796  holding  that  a  return 
us  to  do  so.  of  no  property  was  necessary,  and  but 

In  Parsons  v.  Meyburg,  &c.,  1  Du-  one  opinion  under  the  statute  of  1838. 
vail,  306.  Judge  Robertson  delivered  In  view  of  this  fact  it  is  also  easily 
the  opinion  as  fnllows:  perceived  how  such  judges,  after  such 

*' It  seems  to  this  court  that  the  pro-  a  great  length  of  time,  should  be 
visions  of  the  Code  regulating  pro-  misled  by  the  more  numerous  and 
ceedings  and  attachments  on  bills  for  older  decisions  in  proceedings  under 
discovery  and  subjection  of  property  the  statute  of  179H. 
after  a  return  of  'no  property'  on  an  Whether  or  not  the  statute  of  1888 
execution,  do  not  apply  to  a  petition  was  continued  in  force  or  repealed  by 
in  equity  for  the  subjection  of  an  the  Code  or  Revised  Statutes,  or  by 
equity  known  and  described,  or  for  the  Code  and  Revised  or  General 
enforcing  an  equitable  lien.  Any  Statutes,  and  whether  or  not  the  old 
such  proceeding  in  rem  operates  as  a  law  or  English  rule  of  chancery  prac- 
Hen  without  a  formal  attachment,  tioe,  which  was  adopted  by  the  courts 
Aud  consequently  the  pre-existing  of  this  State  in  proceedings  under 
law  authorizing  and  regulating  such  the  statute  of  1796,  and  repealed  by 
proceedings  is  not  inconsistent  with  the  statute  of  lb88,  was  revived  or 
^-he    modem   law   regulating  attach-   re-established  by  the  Code  or  Revised 
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Statutes,  or  by  the  Code  and  Revised  on   a   legal  demand,    to   set   aside  a 

or  General  Statutes,  are  questions  fraudulent  sale  or  conveyance.  Under 
which  were  never  raised   in   and  de-  the   supposition     that   the    decisions 

cided  by  the  Court  of  Appeals  until  under  the  statute  of  1796  were  still  in 
that  court  was  composed   of    judges  force,    and     evidently   without    any 

who    evidently   had     no   knowledge  knowledge   of    the   existence   of   the 

whatever  of   the  statute  of  183S  or  of  statute  of   1838,    or  of  the  fact   that 

the  fact  that  the  old  law  or  English  said  statute  had  repealed  the  old  law 

rule  of  chancery  practice  was  repealed  or  Knglish  rule  of  chancery  practice, 

by  that  statute.  which  had  been  adopted  by  the  courts 

In  each  of  the  opinions,  except  the  in  proceedings  under  said  statute  of 

one  delivered  December  6,  1881,  now  1796,  or  of  the  further  fact  that  such 

under  consideration,   recently  deliv-  decisions  bad  been  rendered  obsolete 

ered   by  the   Court   of   Appeals,  inti-  by  such     repeal,    the   court   say :    In 

mating  or  deciding  that  the  plaintiff  Haskell    v.     Wynne,     MS.    opinion, 

must  have  a  judgment  and  return  of  delivered   January  11,  1877  (ante,  54), 

no   property   found    before    he   com-  as  follows: 

menceshis  action  to  set  aside  a  fraud-  "Prior  to  the  adoption  of  the  Code 
ulent  sale  or  conveyance,  the  opinion  of  Practice  it  was  repeatedly  held  by 
itself  bears  upon  its  own  f«ice  in-  this  court  that  when  there  was  ro 
trinsic  and  conclusive  evidence  that  ob.struction  to  the  recovery  of  a  judg- 
ics  author's  attention  was  not  called  meut  at  law  a  creditor  could  not 
to  the  statute  of  1888,  or  that  he  had  maintain  a  svit  in  equity  to  set  aside 
no  knowledge  whatever  that  that  a  fraudulent  conveyance  of  the  debt- 
statute  ever  had  any  existence;  or  or's  properly  until  he  had  obtained 
that  the  old  law  or  rule  of  chancery  a  judgment  and  i-eturn,  nulla  bona, 
practice  adopted  by  the  courts  in  pro-  (Gilpin  v,  Davis,  2  Bibb,  416;  Allen 
ceedings  under  the  statute  of  1796  had  v.  Camp,  1  Mon.,  282 ;  Wycliffe  v. 
been  repealed  by  said  statute  of  1838.  Lyon,   5  J.    J.    Mar.,    87;    Poague  v. 

After  setting  aside  fraudulent  sales  Boyce,  6  lb.,  83;  Moffat  v.  lugbam,  7 

and  conveyances,  in  actions  by  cred-  Dana,  496;  Halbert  v.  Grant,  4  Mon., 

itors  who  had  no  judgment  or  return  581.)    And    in    McKinley  v.    Combs, 

of  no  property  found,   and  who  did  1  Mon.,  1(6,  it  was  held  that  a  cred- 

not  proceed  by  attachment,  for  many  itor  having  a  judgment  and  return  of 

years,  as  in —  nulla  bona  on  one  demand  could  not 

Todd  V.  Hartley,  2  Met.,  206,  in  1859.  unite  with  it.  in  a  suit  to  set  aside  a 

Hurdt  V.  Courtenay,  4  Met.,  140,  in  fraudulent    conveyance,    another   de- 

1863.  mand   on    which    no    judgment    had 

Lowry  V.  Fisher,  2  Bush,  70,  in  1867.  been  obtained. 

Dohoney  v.  Dohoney,   7  Bush,    317,  **At  that  time,  and  up  to  the  adop- 

in  1870.  tion  of   the  Code,  a  court  of  eqaiiy 

Farmer's  Bank   v.    Long,    7  Bush,  had  no  jurisdiction  to  render  judg- 

338,  in    1870,  and    many   other   cases,  ment   upon   a    legal    demand    unless 

the  Court  of  Appeals,  by  some  unac-  there  was  some  impediment  upon  it 

countable  fatuity,   had  its  attention  at  law,  and  the  rule  that  a  return  of 

drawn  to  the  old    line  of  decisions  in  nulla  bona   must  precede  a  suit  in 

proceedings  under  the  statute  of  1796,  equity  to    subject   property  frandu- 

deciding  that  a  creditor  must  have  a  lently  conveyed   by  the   debtor,    was 

judgment  and  return  of  no  property  based    upon    the   ground   that   until 

found  before  he  commenced  his  action,  such  a  return  was  made   it  did  not 
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appear  that  the  ordinary  legal   rem-  oomuient  i»  unnecessary  to  demon- 

edies  would  not  prove  effectual.     In  strate  that  potent  fact, 

other  words,  that  the  chancellor  would  Referring  to  Napper  v.  Yager  and 

not  aid  a  party  until  it  appeared  that  Ha{>kell  v.  Wynne,  the  opinion  in  the 

he  was  without  adequate  remedy  at  principal     case   under    consideration 

law,  and  that  as  respected  the  inabil-  says:  "The   rule  there  laid  down   is 

ity  of  the  creditor  to  obtain  siitisfac-  that  in  force  prior  to  the  act  of  1838, 

tion    of     his   legal   demand   by  legal  and    we     think    it    is   correctly    laid 

proceedings    and    process    the    only  down  when  the  party  does  not  under" 

evidence  deemed  sufficient  was  a  re-  take  to  proceed  by  attachment  under 

turn  of  nulla  bona.'*  section    194   of   the   Code,  as  in   this 

Every  line  of  the  foregoing  extract  case." 

from  the  opinion  in  Haskell  V.  Wynne  If    in   the  extract  just  quoted    the 

shows  conclusively  that  the  author  of  court  intended  to  say,  or  aflirm,  that 

that  opinion,  at  the  time  he  prepared  the   rule   there   referred   to.  as   being 

it,  had  no  knowledge  whatever  that  correctly  laid  df»wn  and  in  force  prior 

the  statute  of  18:;8  had  ever  existed,  to  the  act  of  1838  was  still\  or  is  now, 

or   that   the  rule   stated   by  him   had  in  force  in  such  proceedings,  "when 

been  expressly  repealed   by  that  stat-  the  party  does  not  undertake  to  pro- 

ute,  or  that  the   cases  cited   liy  him  ceed  by  attachment  under  section  194 

had    become   absolutely  obsolete    by  of  the  Code, "  it  was  certainly  incum- 

reason  of  that  repeal.  bent  upon  the  coiirt,  after  seeing  that 

In   Napper  v.  Yager,  opinion  deliv-  that  rule  was  repealed  by  the  act  of 

ered    *Fehruary    15,    1881    (ante.     IP),  1838,  to  show,  when,  how,  or  by  what 

in    passing  upon    questions   raised  in  that  fame  rule  was  revived  or   re-es- 

an   action   to   set  aside  a  fraudulent  t^blished.      The   court    did   not   and 

conveyance,    without    any  discussion  could  not  show  when,  how  or  by  what 

whatever,  the  court  say:  "Such  suits  that    rule   was    revived    or    le  estab- 

can  not  be  maintained  without  judg-  lished    because   it   never  was  revived 

ment     and    return    of    nulla  bona. "  or     reestablished     by    any    statute. 

(Moffat  v.  Ingham,  7  Dana,  495:  Hal-  Having  been  repealed  by  the  act  of 

bert   V.  Grant,  4  Mon.,  581;  Payne  v.  1838,  that  rule  could  only  be  revived 

Poague,  6  J.  J.  Mar.,  83. )  or    reestablished    by    statute.      The 

'•In  Haskell  v.  Wynne,  MSS.  opin-  Court   of   Appeals   has   no  power  or 

ion,   cited   in   section   130,    Barbour's  jurisdiction  to  make  laws,  or  to  re 

Digest,  title  Fraudulent  Conveyances,  viye  or  reestablish  rules  of  practice 

one   of   several  plaintiffs   in   consoli-  which  had   l)een  repealed  by  statute, 

dated  suits  had  a  return  of  no  prop-  and  it  certainly  had  no  power  to  re- 

erty."  vive  or  reestablish  the  rule  of  prao- 

It  is  so  clearly  manifested  that  both  tice  which  was  repealed  by  the  act  of 

of  the  opinions  just  referred   to  were  1838,  or  to  take  from  courts  of  equity 

prepared  and  delivered  by  oversight  the  power  and  jurisdiction  which  was 

or  mistake,  and  without  any  knowl-  expressly  conferred  by  that  act.     The 

edge  of  the  fact  that  the  rule  thei-e  act  of  1838  certainly  contained,  iden- 

statedf  **that  a  return  of  nulla  bona  tically,  every  provision   that   is   now 

must  precede  a  suit  in  equity  to  sub-  contained    in    the    (leneral    Statutes 

jeot   property  fraudulently   conveyed  and   Code,  which   can   possibly   have 

by  a  debtor,  "had    been   repealed   by  any  relation    whatever,    specially    to 

the  statute  of  1838,  that  any  further  an   action   to   set  aside  a  frauduent 
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sale  or  conveyauce,  and,  therefore,  it  against  the  defendants,  Sallle  Camp- 
is  now  plain  that  no  change  has  been  bell  and  R.  P.  Campbell,  did  not' 
made  by  the  General  Statutes  and  confer  jurisdiction  upon  the  court  tO' 
Code  in  the  law  in  reference  to  such  set  aside  the  fraudulent  conveyance* 
proceedings ;  and  it  is  also  plain  that  made  by  Sallle  Campbell  to  R.  P. 
the  law  is  now  precisely  that  it  was  Campbell,  and  that  such  jurisdiction 
before  the  adoption  of  the  Code  and  is  conferred  by  the  issuance  and  levy 
Revised  Statutes,  unless  a  new  law  of  the  attachment  on  the  thirty-seven 
has  been  made  by  the  Court  of  Ap-  acres  of  land.  If  R.  P.  Campbell  had 
peals  in  the  erroneous  decisions  above  demuri*ed  to  the  petition  for  want  of 
referred  to,  founded  upon  a  clear  jurisdiction,  his  demurrer  ought  to- 
mistake  or  oversight,  as  to  the  fact  have  been  sustained,  according  to  the 
that  must  now  be  admitted  by  all,  opinion  under  consideration,  if  no 
that  the  rule  referred  to  was  actually  attachment  had  been  issued,  but  it 
repealed  by  the  act  of  1838,  and  has  ought  to  have  been  overruled  because 
never  been  revived  or  re-established  the  attachment  was  issued  and  levied 
by  any  statute  since  that  act  was  on  the  thirty-soven  acres  of  land.  If 
passed.  the   petition    and  summons  did   not 

But  the  opinion  under  congidera-  confer  jurisdiction  upon  the  court,  in 
tion  affirms  chat  a  creditor  now  has  this  case,  to  set  aside  the  sale  and 
no  right,  and  that  a  court  of  equity  conveyance  of  the  thirty  seven  acres 
now  has  no  jurisdiction,  to  set  aside  a  of  land,  it  is  very  clear  that  the  at- 
fraudulent  sale  or  conveyance  unless  tachment  did  not  cure  the  defects  in 
8 nch  creditor  has  a  judgment  and  re-  the  petition.  If  the  court  had  no- 
turn  of  no  property  found  before  he  jurisdiction  without  the  attachment, 
commences  his  action;  or  unless  it  clearly  had  none  with  the  attach- 
such  creditor  proceeds  by  attachment  meut. 
under  s*»ction  191  of  the  Code.  To  say  or  to  decide  that  the  court 

We  have  above  shown  conclusively  did  not  have  jurisdiction  on  the  facts 
that  the  rule  requiring  the  creditor  to  averred  in  the  petition,  and  service  of 
have  a  judgment  and  return  of  no  the  summons  issued  thereon,  to  set 
property  found  was  repealed  by  the  aside  the  sale  and  conveyance  of  the 
statute  of  1838;  that  the  statute  of  land  to  R.  P.  Campbell,  and  that 
1838  has  not  been  changed  by  the  the  court  did  have  such  jurisdiction 
General  Statutes  and  Code:  that  on  that  same  petition  and  summouK- 
under  the  statute  of  1838  jurisdiction,  because  the  attachment  was  issued 
and  a  lien  upon  the  property  sought  and  levied  on  the  land,  would  simply 
to  be  subjected,  was  created  by  the  be  the  climax  of  judicial  absurdity, 
petition  and  process  thereon ;  and  as  in  determining  the  fact  whether 
also  that  jurisdiction  was  not  cieattxl  the  court  had  jurisdiction  or  not,  or 
by  and  did  not  depend  upon  an  at-  whether  the  facts  averred  in  the  peti- 
tachment  levied  upon  the  property  tion  were  sufficient  to  give  or  confer 
sought  to  be  suhjected.  (Milward  v.  jurisdiction  upon  the  court,  the  court 
Cochran,  7  B.  Mon..  344.)  would  have  no  right  to  look  at    or 

But  it  clearly  results  from  the  opin-  give  any  consideration  whatever  t<v 
ion  under  consideration  that  the  the  attachment,  or  the  levy  endorsed 
petition     of     the     plaintiflf,    Vance,   on  it.  W.  P.  D.  BUSH. 
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MoGUIRE,  &6.  V.  THOMAS,  &o. 

FiJed  October  29,  1881— Not  to  be  reported. 

Appeal  from  Lee  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Lewis,  reversing. 

Sureties  in  bond  of  deputy  sheriff  are  not  liable  for  failures  of  duty  except 
durinfi;  the  term  of  the  sheriff. 
H.  C.  Lilly  for  appellants. 
John  L.  Scott  for  appellees. 

MONTEREY  &  NEW  COLUMBUS  TURNPIKE  CO.  v.  DAVIS. 
Filed  November  17,  1881— Not  to  be  reported. 
Appeal  from  Owen  Circuit  Court. 
Opinion  of  the  court  by  Chief  Justice  Lewis. 

1.  No  appeal  can  be  taken  from  the  judgment  of  a  justice  of  the  peace  or 
police  judge  to  the  quarterly  court  where  the  matter  4n  controversy  is  of  the 
value  of  ten  dollars  or  more. 

The  appeal  must  he  taken  to  the  circuit  court  in  such  cases.  Act  of  gen- 
eral assembly,  approved  March  20,  1870,  section  4. 

3.  The  opinion  shows  the  distinction  between  this  case  and  the  case  cf 
Hughes  V.  Hnrdesty,  13  Bush,  — . 

Hallam  &  Gordon  for  appellant. 

T.  D.  Theobald  for  appellee. 

McKINNEY,  &c.  v.  COMMONWEALTH. 
Filed  November  2tt,  1881— Not  to  he  reported. 
Appeal  from  Jackson  Circuit  Court. 
Opinion  of  the  court  by  Judge  Hines,  reversing. 

1.  Sureties  on  a  recognizance  are  entitled  to  a  jury  to  try  whether  there 
was  a  delivery  by  them  of  the  person  bailed  into  the  custody  of  the  jailer. 

8.  '*A  delivery  to  the  jailer  so  as  to  exonerate  the  ball  must  be  such  as  to 
give  the  jailer  dominion  over  the  accused,  and  this  can  ordinarily  be  done 
only  by  putting  the  accused  in  the  apartment  of  the  jail  where  prisoners 
are  usually  confined." 

John  L.  Scott  for  appellants. 

P.  W.  Hardin  for  appellee. 

TAYLOR.  &c.  V.  McMILLION'S  ADM'R. 
Filed  November  39,  1881— Not  to  be  reported. 
Appeal  from  Monroe  Circuit  Court. 
Opinion  of  the  court  by  Judge  Pryor,  affirming. 


Digitized  by 


Google 


466  ABSTRACTS. 

Vendor's  lien  was  not  waived  by  taking  other  security,  in  this  case,  for 
the  purpose  of  rendering  the  payment  of  his  debt  more  certain. 
W.  A.  Bullock  and  J.  M.  Bushani  for  appellants. 
V.  H.  Grinstead'and  P.  H.  Leslie  for  appellee. 

commonwp:alth  v.  brents. 

Filed  December  1,  1881— Not  to  be  reported. 

Appeal  from  Clinton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor,  affirming. 

A  bail  bond,  required  to  be  given  by  an  examining  court,  can  not  be  for- 
feited in  the  circuit  court,  whore  no  bond  or  any  minute  from  the  examin- 
ing court,  showing  that  such  a  bond  was  executed,  has  been  filed  in  the 
•circuit  court. 

P.  W.  Hardin  and  S.  M.  Payton  f  jr  appellant. 

Sandidge  &  Craddock  for  appellee. 

GLAZEBROOK  &  BRO.  v.   BRANDON. 
Filed  Desember  1,  18S1— Not  to  be  i-eported. 
Appeal  from  Monroe  Circuit  Court. 
Opinion  of  the  court  by  Judge  Pryor,  affirming. 

1.  Execution  levy  on  land  creates  a  lien  on  the  land  which  is  exhausttd 
by  the  sale.  • 

The  levy  doe^  not  create  a  lien  on  the  ower's  equity  of  redemption. 
A  second  levy  is  necessary  to  create  a  lien   on   the  owner's  equity  of  re- 
demption. 

2.  The  flr.st  levy  on  the  equity  of  redemption  and  sale  thereunder  vests  the 
purchaser  with  the  right  to  redeem. 

John  W.  Cnmpton  and  Lewis  McQuown  for  appellants. 
W.  S.  Maxey  for  appellee. 

ELLIOTT'S  ADM'R  v.   BUSH,  &c. 

Filed  December  1,  18S1— Not  to  be  reported. 

Appeal  from  Hardin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor,  reversing. 

Purchaser  of  land  at  decretal  sale  is  not  entitled  to  rents  accruing  between 
date  of  sale  and  date  of  confirmation  of  report  of  sale. 

In  this  case  the  land  was  sold  in  an  administrator's  suit  to  pay  debts  of  a 
decedent.  During  the  progress  of  the  suit  the  administrator,  who  was  also 
guardian  for  the  infant  children,  rented  out  the  real  estate  The  lower 
court  adjudged  that  the  purchasers  were  entitled  to  the  rents  which  accrued 
from  the  date  of  the  sale  to  the  date  of  the  confirmation  of  the  sale.  That 
judgment  is  reversed. 

Wilson  &  Hobson  for  appellant. 

S.  H.  Bush  for  appellees. 


The  decision  in  this  case  will  be  a  surprise  to  many  of  the  most  accurate 
and  best  equity  practitioners  in  the  State,  as  we  personally  know  that  many 
of  them  have  considered  it  as  virtually  settled  that  the  purchaser  of  real 
•estate,  under  rent  at  the  time,  at  a  decretal  sale  is  equitably  entitled  to  all 
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the  rents  aooraing  thereon  from  the  date  of  the  Rale  to  the  date  of  the  con- 
firmation thereof. 

Whatever  may  be  the  rule  of  praofcloe  in  Kngland  and  in  many  of  the 
American  States,  it  is  well  settled  in  this  State  that  the  confirmation  of  a 
decretMl  sale  of  real  estate  relates  back  to  the  dare  of  the  sale,  and  vests  the 
purchaser  with  the  title  as  of  that  date,  and  imposes  upon  him  all  the  inci- 
dental burdens  of  actual  ownership  of  the  property  from  the  dale  of  his  pur- 
chase. If  taxes  and  assessments  are  levied  upon  the  property  after  his 
purchase  and  before  confirmation  of  the  sale  he  is  bound  to  pay  them,  and 
is  not  entitled  to  any  credit  on  his  purchase  bonds  for  such  payments.  If 
the  property  is  damaged  or  destroyed  by  fire,  or  flood,  or  otherwise,  after  his 
purchase  and  before  the  conflrmatitm  of  the  sale,  he  must  bear  the  loss,  and 
is  not  entitled  to  a  credit  on  his  purchase  bonds,  or  to  object  to  the  con- 
firmation on  account  of  such  loss  or  destruction  of  the  property.  (Section 
7,  article  1,  chapter  fr2.  General  Statutes;  Vance  v.  Foster,  9  Bush,  391; 
Walters,  &c.  v.  Blevlns.  Ex  or,  3  Ky.  Law  Rep.,  38«.) 

If  a  tenant  or  treflpasser  in  possession,  at  or  after  the  sale  and  l)efore  con- 
firmation, should  injure  or  destroy  the  property  or  buildings  occupied  by 
him,  under  circumstances  in  which  he  would  he  personally  liable  in  an 
action  for  damages,  the  rule  announced  in  the  decision  under  consideration 
would  make  such  tenant  or  trespasser  liable  to  the  mortgagor  or  vend€»e  for 
the  rent  or  the  value  of  the  use  and  occupation,  whilst  he  would  be  liable 
to  the  purchaser  in  damages  for  the  injury  done  to  the  property  whilst  he 
so  occupied  it. 

It  certainly  can  not  be  a  true  or  just  rule  of  equity  which  would  lead  to 
such  a  singular  result  in  such  a  case  as  would  give  one  person  the  rent  or 
value  of  the  use  and  another  person  damages  for  the  injury. 

It  certainly  can  not  be  contended  that  the  purchaser  who  sustains  the  loss 
resulting  from  the  injury  done  to  the  property  hy  the  tenant  or  trespasser 
in  possession  would  not  have  a  right  of  action  against  such  tenant  or  tres- 
passer for  damages  done  to  the  propery  at  any  time  after  the  date  of  his 
purchase. 

Equity  is  equal  justice— it  must  necessarily  always  be  consistent  with  jus- 
tice and  right  and  with  itself— when  it  imposes  all  the  burdens  of  actual 
ownership  upon  the  purchaser  of  real  estate  from  the  date  of  his  purchase. 
It  must  under  the  same  circumstances  confer  all  the  benefits  of  ownership 
upon  such  a  purc>haser,  otherwise  it  would  not  give  equal  justice,  or  be  con- 
sistent with  justice  and  right  or  with  itself. 

If  real  estate  Is  under  rental!  at  the  time  it  is  sold  and  the  relation  of  land- 
lord and  tenant  exists  between  the  occupant  and  any  party  to  the  suit  at  or 
from  that  time  to  the  date  of  the  confirmation  of  the  sale,  the  conflrmation 
of  the  sale  which  imposes  all  the  burdens  of  ownership  upon  the  purchaser 
from  and  after  the  date  of  his  purchase,  must  necessarily  and  inevitably 
raise  the  relation  of  landlord  and  tenant  between  such  occupant  and  the 
purchaser,  and  carry  that  relation  back  to  the  date  of  the  purchase  and  con- 
fer upon  such  purchaser  all  the  rights  growing  out  of  or  appertaining  to 
that  relation  from  and  after  the  date  of  his  purchase. 

Aa  equity  after  confirmation  treiits  the  purchaser  as  the  actual  owner  of 
the  property  from  and  after  the  date  of  his  purchase,  it  must  necessarily 
treat  him  as  having  been  the  landlord  of  the  occupants  or  renters 
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property  from  and  after  the  date  of  his  purchase,  and  confer  upon  hiiu  all 
the  equitable  rights  of  such  equitable  landlord,  and  entitle  him  to  the  rents 
from  and  after  the  date  of  his  purchase. 

In  enforcing  liens  or  mortgages  where  the  land  is  in  possession  of  the 
mortgagor  or  vendee  the  relation  of  landlord  and  tenant  does  not  exist  be- 
tween the  party  in  possession  and  any  party  to  the  suit,  and  consequently 
in  such  oases  the  purchaser  does  not  become  the  equitable  landlord  of  the 
occupant  for  the  plain  reason  that  the  occupant  was  not  a  tenant  or  renter 
under  any  party  to  the  suit. 

Public  policy  is  best  subserved  by  the  establishment  of  such  equitable 
rules  of  practice  in  relation  to  decretal  sales  of  real  estate  as  will  enable 
the  courts  to  make  such  sales  at  full  and  fair  prices  . 

In  all  such  sales  the  purchaser  is  required  to  pay  or  execute  bonds  bearing 
interest  from  the  date  of  the  sale.  If  he  knows  beforehand  that  he  will  be 
required  to  pay  interest  on  his  bid  from  the  date  of  his  purchase,  and  also 
knows  that  he  may  be  deprived  of  the  rents  until  the  sale  is  confirmed,  and 
also  knows  that  the  confirmation  may  be  postponed  indefinitely  by  parties 
entitled  to  receive  such  rents  up  to  date  of  confirmation,  and  also  knows 
that  if  the  property  is  injured  or  destroyed  after  the  date  of  his  purchase 
he  must  bear  the  loss,  he  will  certainly,  in  many  cases,  be  deterred  from 
bidding  the  full  value  of  the  property  or  bidding  at  all. 

The  right  to  retain  such  rents  or  to  withhold  them  from  the  purchaser  if 
once  established,  as  the  decision  in  this  case  seems  to  establish,  it  will  result 
most  mischieviously  and  militate  against  good  morals  and  a  sound  public 
policy,  as  in  every  such  case  such  rents  will  be  a  standing  bribe  and  tempta- 
tion to  parties  to  commit  perjury  and  frauds  in  manufacturing  objections 
to  the  conflrmatioM  of  the  sale.  In  many  cases  the  amount  of  the  accruing 
rents  would  offer  a  large  price  for  frauds  and  perjuries  in  8uch  attempts  to 
prevent  or  secure  a  postponement  of  confirmation. 

Decretal  sales  should  not  be  subjected  to  such  hazards— public  policy  for- 
bids it— good  morals  forbid  it— equity  forbids  it. 

It  seems  to  us  that  reason  and  justice  and  the  equitable  rights  of  pur- 
chasers at  decretal  sales  of  land  require  the  establishment  of  the  following 
rules : 

1st.  Where  land  is  decreed  to  he  sold  to  enforce  a  mortgage  or  vendor's 
lion,  and  the  mortgagor  or  vendee  is  in  possession  at  the  time  of  the  sale, 
the  purchaser  should  have  no  claim  against  such  mortgagor  or  vendee  for 
rent  or  for  the  value  of  the  use  of  the  property  from  the  date  of  the  sale  up 
to  the  date  of  the  confirmation. 

But  if  the  confirmation  should  be  postponed  nt  the  instance  or  liecause  of 
exceptions  filed  by  such  mortgagor  or  vendee,  he  should  be  made  to  pay  the 
reasonable  value  of  the  use  of  the  property  from  the  date  of  the  motion  to 
confirm  the  sale  to  the  date  of  the  confirmation  of  the  sale. 

2d.  Where  such  land  is  under  rent  or  in  possession  of  a  tenant  or  persons 
liable  to  pay  rent  or  for  use  and  occupation  to  some  party  to  the  suit,  at  or 
after  the  date  of  the  sale,  the  purchaser  should  be  entitled  to  the  rents  ac- 
cruing, or  the  value  of  the  use  of  the  property  from  or  after  the  date  of 
the  sale  up  to  the  confirmation  of  the  sale. 

As  this  is  a  very  Important  question  and  the  amount  of  money  involved 
in  the  decision  under  consideration  is  very  small,  we  take  the  liberty  and 
do  most  respectfully  suggest  to  the  court  and  to  the  painstaking  judge  who 
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rendered  the  opinion  that  the  importance  of  the  question  entitles  it  to  a  re- 
argument  and  the  most  careful  reconsideration  of  the  court. 

But  as  militating  somewhat  against  our  contention  herein,  see  Gastleman 
V.  Bibb,  2  B.  Mon.,  160;  Taliaferro  v.  Gay,  78  Ky.,  496,  and  Brown  v.  Berk- 
ley, abstract  in  this  issue  next  after  this  note.  W.  P.  D.  BUSH. 

BROWN  V.  BERKLEY. 

Filed  December  3,  1881— Not  to  be  reported. 

Appeal  from  Jessamine  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Lewis,  affirming. 

Purchaser  of  real  estate  at  decretal  sale  is  not  entitled  to  recover  rents 
from  date  of  sale  to  the  nonflrmotion  and  conveyance  by  the  court  against 
the  defendant  in  possession.  (Gastleman  v.  Bibb,  2  B.  Mon.,  160;  Taliaferro 
V.  Gay,  78  Ky.,  496.) 

Geo.  R.  Pryor  for  apDellnnt. 

J.  S.  Bronaugh  and  Ben  P.  Campbell  for  appellee. 

ORKER  V.  SPENCER. 
Filed  December  3,  1881— Not  to  be  reported. 
App*»al  from  Montgomery  Circuit  Court. 
Opinion  of  the  court  by  Judge  Hargis,  rever.sing. 

1.  Appeals  from  city  courts  must  be  taken  within  sixty  days  from  the 
rendering  of  the  judgment. 

The  time  for  taking  the  appeal  embraces  the  day  on  which  the  judgment 
is  rendered. 

2.  Appeal  properly  taken  in  this  caKe— 

'*The  appellant  filed  a  transcript,  executed  an  appeal  bond,  the  clerk 
issued  a  supersedeas  to  the  city  court  and  a  summons  to  the  county  in 
which  the  judgment  was  rendered.  This  is  all  the  law  requires  the  appel- 
lant or  clerk  to  do  in  order  to  take  the  appeal." 

3.  "The  fact  that  the  appellee  lived  in  another  county  than  the  one  to 
which  the  summons  was  issued  could  not  destroy  the  appeal,  as  the  sum- 
mons might  have  been  lawfully  executed  had  appellee  remained  or  come 
into  the  county,  and  besides  this,  if  the  appellee  had  not  entered  his  appear- 
ance to  dismiss  the  appeal  it  could  never  have  been  lawfully  tried  without  a 
summons  having  been  served  on  him." 

B.  J.  Peters  and  Tyler  &  Hazelrigg  for  appellant. 
J.J.  Cornelison  for  appellee. 

LOUISVILLE  &  NASHVILLE  R.  R.  CO.  v.  WILSON. 

Filed  December  3,  1881— Not  to  be  reported. 

Appeal  from  Rockcastle  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hargis,  affirming. 

1.  The  instruction  to  add  interest  to  the  sum  of  the  damages  and  include 
both  in  the  verdict  was  not  prejudicial  in  this  case  nor  cause  for  reversal, 
the  evidence  conducing  to  show  greater  damages  than  were  given  by  the 
jury,  even  adding  the  interest. 
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2.  Demurrer  overruled  because  of  failure  to  withdraw  answer  curlD{?  de- 
fect. "As  appellant  failed  to  withdraw  its  answer  before  filing  or  causing 
the  demurrer  to  be  heard  the  court  did  not  err  in  overruling  it.  because  the 
answer  cured  the  alleged  defect  in  the  petition." 

S.  M.  Burdett  and  Lyttleton  Coolie  for  appellant. 

QUEEN  V.  PHILLIPS. 
Filed  December  :\  1881— Not  to  be  reported. 
Appeal  from  Nelson  Circuit  Court. 
Opinion  of  the  court  by  Judge  Pryor,  reversing. 

1.  Execution  sale  does  not  pass  homestead  for  the  reason  that  the  sheriflf 
has  no  x)ower  to  sell  it. 

2.  But  if  the  sheriff  sells  the  homestead  and  makes  a  conveyance  t«  the 
purchaser,  and  the  latter  in  an  action  in  the  nature  of  ejectment  recovers 
the  possession,  the  question  then  arises,  whether  this  defense  to  the  recovery 
of  the  possession  is  a  bar  to  the  recovery  of  the  homestead?  This  question 
is  not  decided  because  not  raised  in  the  record. 

E.  E.  McKay  for  appellant. 
Muir  &  Wickliffe  for  appellee. 

HUNTER,  &c.  V.  WATTS. 

Filed  December  (i,  1881— Not  to  be  reported. 

Appeal  from  Jessamine  Circuit  Court. 

Opnion  of  the  court  by  Chief  Justice  Lewis,  affirming. 

Note  of  married  woman,  secured  by  lien  on  land  purchased  by  and  con- 
veyed to  her— Such  lien  may  be  enforced,  although  a  personal  judgment  can 
not  be  rendered  against  her  on  such  note. 

Breckinridge  &  Shelby  and  H.  A.  Anderson  for  appellants. 

J.   S.  Bronaugh  for  appellee. 

HOGG  V.  COMMONWEALTH. 

Filed  December  8.  1S81— Not  to  be  reported. 

Appeal  from  Breathitt  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hines,  reversing. 

Reward— Surrender  by  persuasion— "The  fact  that  the  accused  was  in- 
duced to  surrender  by  persuasion  and  not  taken  by  physical  force"  does  not 
deprive  the  person  to  whom  the  surrender  was  made  of  his  right  to  the  re- 
ward offered  for  the  accused's  arrest,  there  being  no  evidence  of  collusion  or 
fraud.     (Auditor  v.  Ballard,  9  Bush,  672.) 

W.  W.  McGuire  and  J.  &  J.  W.  liodman  for  appellant. 

GUTZWILDER  v.  WAGNER. 
Filed  December  8,  18S1— Not  to  be  reported. 
Appeal  from  Campbell  Circuit  Court. 
Opinion  of  the  court  by  Chief  Justice  Lewis,  aflSrming. 
1.  Improper  instruction,  not  made  a  ground  of  the  motion  for  a  new  trial 
in  a  civil  case,  is  not  cause  for  reversal. 
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9.  Notice  by  surety  to  the  obligee  to  fiue  must  be  given  in  time  to  enable 
him  to  obtain  judgment  at  tiie  next  term  after  the  notice  is  given. 

Notice  given  more  than  ten  days  before  the  beginning  of  the  term  was  not 
suflScient  in  this  case. 

K.  W.  Hawkins  for  appellant. 

F.  M.  Webster  for  appellee. 

HAMILTON'S  ADM'B  v.  TARLTON,  RECEIVER. 
Filed  December  8,  1881— Not  to  be  reported. 
Appeal  from  Woodford  Common  Pleas  Court. 
Opinion  of  the  court  by  Judge  Pryor,  aflSrming. 

1.  One  subscriber  to  Hamilton  College  fund  was  not  released  because  other 
subscribers  became  unable  to  pay  their  subscriptions. 

2.  "No  interest  aocruing  after  his  death  shall  be  allowed  or  paid  on  any 
claim  against  a  decedent's  estate  unless  the  claim  be  verified  and  authen- 
ticated as  required  by  law,  and  demanded  of  the  executor,  administrator, 
or  curator  within  one  year  after  his  appointment."  (Section  53,  article  9^ 
chapter  39,  General  Statutes.) 

No  demand  is  necessary  to  be  made  of  the  personal  representative  within 
one  year  after  his  appointment  in  order  to  entitle  the  creditor  to  interest  in 
a  case  where  such  representative  has  filed  his  petition  to  settle  the  estate  as 
an  insolvent  estate,  and  has  required  the  creditors  to  present  and  prove  their 
claims  before  a  commissioner  appointed  by  the  court. 

D.  L.  Thornton  for  appellant. 

L.  P.  Tarlton  and  R.  A.  Buckner  for  appellee. 

STATON  V.  COMMONWEALTH. 
Filed  December  8.  1881— Not  to  be  reported. 
Appeal  from  Breckinridge  Circuit  Court. 
Opinion  of  the  court  by  Judge  Pryor,  reversing. 

1.  Indictment  of  jailer  fur  willfully  and  negligently  suffering  a  prisoner 
to  escape  was  insufficient  in  this  case. 

Averment  that  the  prisoner  was  lawfully  committed  to  the  jail  of  Breck- 
inridge county  is  not  an  averment  of  a  fact,  but  of  a  conclusion  of  the  pleader. 

In  such  a  case  the  Commonwealth  must  allege  and  prove  the  facts  show- 
ing that  the  alleged  prisoner  was  lawfully  committed  to  jail,  and  that 
having  him  in  custody  the  jailer  permitted  him  to  go  at  large. 

2.  Whether  a  prisoner  was  lawfully  committed  is  a  question  of  law,  and 
must  be  determined  by  the  court. 

3.  Declaring  office  of  jailer  vacant  on  a  conviction  on  an  insufficient  in- 
dictment for  willfully  and  negligently  suffering  a  prisoner  to  go  at  large 
was  erroneous  in  this  case,  and— 

The  judgment  of  conviction  and  the  judgment  declaring  the  office  vacant 
are  both  reversed. 

4.  The  sheriff  was  properly  placed  in  charge  of  the  jail  and  prisoners  by 
the  circuit  court  in  this  case  until  the  further  order  of  the  court,  the  jailer 
having  pennitted  a  prisoner  under  an  indictment  for  murder  to  go  at  large 
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in  the  streets  under  the  eye  of  the  court.  The  judgment  placing  the  jail 
and  prisoners  under  the  custody  and  control  of  the  sheriff  is  not  reversed. 

John  Allen  Murray,  Klncheloe  &  Eskridge  and  Wm.  Lindsay  for  appel- 
lant. 

P.  W.  Hardin  for  appellee. 

STRELOW  V.  VONDERHIDE'S  EX'OR. 
Piled  December  10,  1881— Not  to  be  reported. 
Appeal  from  Louisville  Chancery  Court. 
Opinion  of  the  court  by  Judge  Pryor,  affirming. 

1.  A  gift  of  promissory  notes  and  surrender  of  possession  thereof  by  an 
old  bachelor  to  his  niece,  subject  to  the  condition  that  the  donor  should  re- 
oelve  the  interest  accruing  on  them  as  long  as  he  should  live,  is  sustained 
In  this  case,  although  the  donor  made  a  will  just  t)efore  his  death  by  which 
he  devised  all  his  estate  to  other  persons. 

2.  The  will  being  probated  must  be  regarded  and  treated  as  the  last  will 
of  the  testator,  but  in  this  case  it  is  considered  as  a  circumstance  conducing 
to  show  that  no  gift  was  made  of  the  notes  in  controversy. 

8.  Declarations  of  donor  made  subsequent  to  the  gift  are  incompetent  to 
explain  his  object  so  as  to  defeat  the  gift. 

0.  H.  Stratton  and  Wm.  Lindsay  for  appellant. 
Everbach,  Bacon  &  Badger  for  appellee. 

HAND  V.  FRETSCH,  BURKHARDT  &  CO. 
Filed  December  10,  1881— Not  to  be  reported. 
■  Appeal  from  Pendleton  Chancery  Court. 
Opinion  of  the  court  by  Judge  Pryor.  reversing. 

A  surety  may  show  that  he  was  induced  to  sign  the  note  by  the  collusion 
and  fraud  of  the  creditor  and  his  principal,  and  thereby  exonerate  himself 
from  liability. 

Demurrer  to  answer  presenting  such  a  defense  in  this  case  was  improp- 
erly sustained  by  the  lower  court. 

DuDcan  &  Barker  for  appellant. 

J.  H.  Pryor  for  appellees.  j 

MOODY  V.  MOODY.  &c. 
Filed  December  13,  1881— Not  to  be  reported.  i 

Appeal  from  Todd  Circuit  Court. 
Opinion  of  the  court  by  Judge  Hines,  affirming. 

1.  Widow  is  not  entitled  to  dower  in  land  sold  by  her  deceased  hoshand 
before  the  marriage. 

2.  The  widow  was  not  entitled  to  the  amount  of  the  note  in  oontrovenj 
in  this  case  as  against  a  creditor's  claim  upon  the  ground  that  it  represents 
the  proceeds  of  exempt  property. 

Ben  T.  Perkins,  Jr.,  for  appellant. 
W.  L.  Reeves  for  appellees. 
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FORSYTHE  v.  LAWLER. 
Filed  December  13,  1881— Not  to  be  reported. 
.    Appeal  from  Jeffersoo  Common  Pleas  Court. 
OplDioD  of  the  oourt  by  Jud^e  Pryor,  affirm in^r. 

Right  to  object  to  a  new  trial  was  waived  in  this  caseby  flliDK  an  amendied 
petition  after  the  new  trial  was  granted  enlarging  the  amount  originally 
claimed. 

J.  Li.  Clemmens  for  appellant. 

C.  B.  Muir  for  appellee. 

COCKRILL  V.  COMMONWEALTH. 
Filed  December  17.  1881— Not  to  be  reported. 
Appeal  from  Breathitt  Circuit  Court. 
Opinion  of  the  court  by  Judge  Pryor,  dismissing  the  appeal. 

1.  Order  of  circuit  court  refusing  to  certify  claim  for  a  reward  is  not  sub- 
ject to  appeal. 

If  the  proof  of  the  claim  is  insufficient  the  claim  may  be  again  presented 
and  proved  before  the  circuit  court  at  a  subsequent  term. 

2.  Bill  of  exceptions  signed  by  bystanders,  in  which  they  certify  that  it  is: 
" substantially  correct  as  well  as  they  remember,"  is  insufficient. 

S.  H.  Patrick  for  appellant. 
P.  W.  Hardin  for  appellee. 

COMMONWEALTH  v.  MATTHEWS. 
Filed  December  17,  18R1— Not  to  be  reported. 
Appeal  from  Graves  Circuit  Court. 
Opinion  of  the  oourt  by  Judge  Hargis,  affirming. 

A  druggist  who  is  a  regular  physician  need  not  make  out  for  himself  pre> 
scriptlons,  prescribed  and  filled  by  him  as  such  physician  and  druggist  for 
others,  and  preserve  them  as  a  protection  from  prosecution.  (Boyd  v.  Com> 
monwealth,  MS.  opinion.  January  10,  1879. 

P.  W.  Hardin  for  appellant. 

Samuel  H.  Crossland  for  appellee. 

IRVINE,  &o.  V.  WALKER. 
Filed  December  17,  1881— Not  to  be  reported. 
Appeal  from  Madison  Common  Pleas  Court. 
Opinion  of  the  court  by  Judge  Pryor,  affirming. 

A  private  sale  of  an  Infant's  real  estate,  made  in  the  year  1860  by  order  of 
the  chancellor.  Is  held  to  be  valid  in  this  case  under  the  statute  then  exist- 
ing. The  court,  however,  say:  •*We  are  not  to  be  understood  as  determining 
that  under  our  present  statute  regulating  the  sales  of  Infant's  estate  that 
the  chancellor  can  order  the  guardian  to  make  a  private  sale." 

Jno.  Bennett  for  appellants. 

T.  J.  Scott  for  appellee. 
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MAY  V.  COMMONWEALTH. 
Filed  December  17,  1881— Not  to  be  reported. 
Appeal  from  Fayette  Circuit  Court. 
Opinion  of  the  court  by  Judge  Hines,  reversing. 

1.  "Law  of  self-defense  is,  that  if  the  accused  did  the  shooting  under  cir- 
cumstances from  which  he  had  reasonable  grounds  to  believe,  and  did  be- 
lieve, that  he  was  then  in  danger  of  losing  his  life  or  of  suflfering  great 
bodily  harm  at  the  hands  of  the  person  shot,  the  accused  was  justified." 

2.  Bvidence  showing  that  the  accused  was  in  no  danger  was  incompetent 
in  this  case. 

Evidence  was  admitted  showing  that  the  person  killed  had  declared  that  the 
difficulty  was  all  over,  and  that  he  did  not  want  the  pistol  which  was  offered 
him.  These  remarks,  however,  were  never  communicated  to  the  accused. 
The  court  say :  "The  inquiry  always  is,  what  was  the  danger  as  it  appeared 
to  the  accused,  and  not  what  the  danger  actually  was,"  and  the  evidence  is 
held  incompet-ent. 

Buckner  &  Allen  and  Breckinridge  &  Shelby  for  appellant. 

P.  W.  Hardin  for  appellee. 

FARRELL  v.  COMMONWEALTH. 
Filed  December  17,  1881— Not  to  be  reported. 
Appeal  from  Kenton  Circuit  Court. 
Opinion  of  the  court  by  Judge  Pryor,  affirming. 

Larceny  is  not  a  degree  of  the  offense  of  robbery. 

The  defendant  in  this  case  was  indicted  for  robbery.  "There  was  proof 
conducing  to  show  that  it  was  a  taking  without  force;  and  in  that  view  of 
the  case  the  defense  asked  an  instruction  in  regard  to  petty  larceny,  and  it 
was  refused." 

The  judgment  is  affirmed. 

T.  F.  Hallam  for  appellant. 

P.  W.  Hardin  for  appellee. 

SUTTERFIELD  v.  COMMONWEALTH. 
Filed  December  17,  1881— Not  to  be  reported. 
Appeal  from  Washington  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hines,  reversing. 

Right  of  person  attacked  to  pursue  his  assailant  until  be  has  secured  him- 
self from  all  danger. 

Under  the  facts  of  this  case  the  court  decides  that  the  following  instruc- 
tion, which  was  refused,  should  have  been  given : 

"A  person  free  from  fault  when  attacked  by  another,  who  manifestly  in- 
tends by  violence  to  take  his  life  or  to  do  him  some  great  bodily  harm,  is 
not  obliged  to  retreat,  but  may  pursue  his  adversary  until  he  has  secured 
himself  from  all  danger ;  and  if  he  kill  in  so  doing,  it  is  justifiable  self-de- 
fense, and  if  Sutterfield,  under  the  circumstances  above  stated,  believed  be 
had  reasonable  grounds  to  believe  that  his  only  safety  was  to  pursue  Butler 
and  kill  him,  then  the  jury  should  acquit  the  defendant." 
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The  court  say  :*' Ordinarily  this  iDStruotion  would  be  objectionable  be- 
^sase  abstract,  but  under  the  facts  pf  this  case  It  is  peculiarly  applicable." 
T.  C.  Bell  and  John  W.  Lewis  for  appellant. 
.  P.  W.  Hardin  for  appellee. 

FAULKNER  v.  JENNINGS,  &c. 
Filed  December  17,  1881— Not  to  be  reported. 
Appeal  from  Garraid  Circuit  Court. 
Opinion  of  the  court  by  Chief  Justice  Lewis,  aflflnning. 

1.  "The  duty  of  the  husband  and  father  to  support  his  family  is  para- 
motint  to  that  of  paying  his  debts.'' 

2.  The  payment  of  an  encumbrance  upon  his  wife's  land  by  the  husband 
did  not,  under  the  facts  of  this  case,  constitute  a  fraud  upon  his  creditors, 
nor  subject  the  land  to  the  payment  of  his  debts  to  the  extent  of  the  amount 
paid  by  him  to  remove  the  encumbrance. 

The  land  in  controversy  was  devised  by  her  father  to  Mary  D.  Jennings, 
and  was  occupied  by  her  and  her  husband  fcr  several  years  previous  to  and 
until  the  death  of  the  testator  free  of  rent  or  charge.  After  the  death  of 
the  testator  his  personal  propeny  was  found  insufficient  to  pay  the  debts 
against  his  estate,  and  the  land  in  controversy,  together  with  several  other 
iwircels  of  land,  was  charged  with  the  payment  of  the  deficiency.  To  pre- 
vent the  sale  of  her  land  Mary  D.  Jenning's  husband  paid  off  this  encum- 
brance out  of  his  own  means.  The  court  hold  that  the  occupation  of  the 
land  free  of  rent  previous  to  the  death  of  the  testator,  was  a  sufficient  con- 
sideration therefor. 

Jas.  A.  Anderson  for  appellant. 

J.  S.  VanWinkle  and  R.  P.  Jacobs  for  appellees. 

STEPHENS  V.  REAVLS. 
Filed  December  1,  1881— Not  to  be  reported. 
Appeal  from  Warren  Circuit  Court. 
Opinion  of  the  court  by  Judge  Hargis,  reversing. 

1.  Oral  contract  to  convey  land  can  not  be  specifically  enforced. 

2.  Part  performance  of  an  oral  contract  to  convey  land  is  not  sufficient  in 
this  State  to  take  the  contract  out  of  the  statute  of  frauds. 

8.  Advancement  of  money,  etc.,  by  father  to  his  daughter  could  not  be 
revoked  by  him  in  this  case,  the  gift  having  been  completed  by  delivery  to 
the  daughter's  husband. 

4.  The  occupant  of  real  estate  under  an  oral  gift,  which  is  afterwards  re- 
pudiated by  the  donor,  is  not  liable  for  rents  until  demand  of  possession  has 
been  made. 

The  donor  in  this  case  repudiated  by  his  will  the  oral  gift  of  the  land,  and 
afterwards  his  devisee  Instituted  suit  and  recovered  judgment  against  the 
<donee  for  rents  fronii  the  time  of  the  donor's  death.  The  court  held  that  the 
clevisee  was  entitled  to  recover  rents  only  from  the  institution  of  the  suit, 
BO  previous  demand  having  been  proved. 

Bodes  &  Settle  and  E.  W.  Hines  for  appellant. 

Wright  &  McElroy  for  appellee. 
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The  overworked  Court  of  Appeals  is  so  far  behind  with  the 
business  of  the  court  as  to  demand  the  most  serious  considera- 
tion and  some  efficient  action  of  the  present  general  assembljr. 

When  the  court  met  on  the  first  day  of  the  January  term, 
1882,  it  had  over  700  cases  already  submitted  for  deeision,  and 
found  upon  the  docket  561  cases  to  be  heard  during  the  term, 
making  over  1,200  cases,  each  and  all  of  which,  in  justiee  to 
the  litigants,  ought  to  be  decided  by  or  before  the  1st  of  July. 

During  the  last  September  term  the  court  decided  2§2  cases. 

If  the  court  should  decide  850  cases  before  the  Ist  day  of 
July  it  will  then  be  over  800  cases  behind. 

Justice  to  litigants  in  that  court  requires  that  some  relief 
should  be  devised  and  enacted  or  that  a  law  should  be  passed 
requiring  it  to  decide  all  the  cases  already  submitted  before 
it  proceeds  any  further  with  the  call  of  the  docket  of  new  cases. 


The  Indiana  Supreme  Court,  at  the  commencement  of  its 
November  term,  1881,  had  1,164  cases  submitted  and  under 
advisement,  17  cases  pending  on  petitions  for  a  rehearing,  and 
892  cases  on  the  docket  for  that  term. 

The  legislature  of  Indiana,  at  its  last  session,  created  a 
judicial  commission  to  aid  the  Supreme  Court  of  that  State  to 
dispose  of  the  business  of  that  court.  The  present  legislature 
of  this  State  might  profit  by  an  examination  of  the  Indiana 
statute. 


The  present  general  assembly  is  working  very  well,  but  givioi^ 
too  much  attention  to  local  affairs  at  the  expense  of  more  im- 
portant and  much  needed  general  legislation  imperatively  de- 
manded by  the  exigencies  of  the  times. 

We  regret  to  see  a  slight  disposition  in  the  legislature  to 
fetter  rather  than  to  encourage  railroad  enterprises  in  this 
State.  We  say  by  all  means  be  not  only  just  but  generous  to 
all  projected  railroad  enterprises  in  this  State,  as  its  coal,  iron 
and  timber  interests  will  be  developed  by  them. 
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Bardstown,  Deoember  38,  1881. 
Editors  Kentucky  Law  Reporter : 

I  see  that  in  some  counties  women  have  announced  themselves  as  candi- 
dates for  olerk  of  the  county  courts.  I  hold  that  they  are  ineligible  to  hold 
a  constitutional  ofSce.  Section  2,  article  7»  says:  '*No  person  shall  be  eligible 
to  the  office  of  clerk  unless  he  shall  have  procured  from  a  judge  of  the 
Court  of  Appeals,  or  a  judge  of  the  circuit. court,  a  certificate  that  he  has 
been  examined  by  the  clerk  of  his  court  under  his  supervision,  and  that  he 
is  qualified  for  the  ofSce  for  which  he  is  a  candidate." 

When  the  Constitution  says  "he"  it  does  not  include  or  mean  "she." 

Suppose  a  married  woman  was  elected  clerk,  could  she  execute  bond  as 
required  by  law?    No.  Because  she  can  not  bind  herself  by  such  obligation. 

In  the  year  18fl8  the  jailer  of  Nelson  county  died ;  the  county  court  ap- 
pointed his  widow  to  fill  the  vacancy,  which  was  certified  to  the  governor 
for  her  commission.  Lazarus  W.  Powell  was  then  governor,  and  James 
Harlan,  Sr.,  was  attorney- general.  The  question  was  then  raised  whether 
a  woman  was  eligible  to  hold  an  ofSce  created  by  the  Constitution,  and  it 
was  decided  by  the  governor  and  attorney -general  that  she  could  not. 


ACTIONS  TO  SET  ASIDE  FRAUDULENT  CONVEYANCES. 

1st.  Does  an  attachment  confer  jurisdiction  in  such  actions? 

Sd.  Must  a  creditor  have  a  judgment  and  return  of  no  property  found  be- 
fore he  commences  such  an  action? 

8d.  Was  the  act  of  1838  repealed  by  the  Code  and  General  Statutes? 

These  questioas  are  discussed  In  editorial  note  to  Vance  v.  Campbell,  Sbc., 
ante,    460-464. 
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EXPERT  TESTIMONY. 


The  law  requires  the  best  evidence  of  which  the  nature  of 
the  case  will  admit.  Primary  evidence  (if  it  can  be  produced) 
must  be  produced.  If  it  can  not  be  had  then  secondary  evi- 
dence is  admissible. 

The  nature  of  testimony  is  varied,  ranging  all  the  way  from 
certainty  to  improbability. 

Dpiuious  belong  to  that  indefinite  branch  of  testimony 
which  can  not,  in  any  case,  satisfy  the  mind  to  the  exclusion! 
of  a  reasonable  doubt,  but  may  furnish  ground  for  a  reasonable? 
belief. 

Expert  testimony  consists  of  opinions,  and  must,  therefore^ 
be  defined  as  secondary  evidence,  and  as  belonging  to  that 
class  of  proof  which  is  not  to  be  received  in  any  case,  except 
when  the  nature  of  the  case  will  not  admit  of  more  positive 
evidence.  Although  it  may  be  said  that  this  is  an  unsatisfac- 
tory class  of  proof  and  ought  always  to  be  received  with  cau- 
tion, and  never  to  be  emphatically  relied  upon,  yet  it  can  not 
be  said  that  it  ought  not  to  be  received  at  all.  In  certain 
cases  opinions  are  not  only  material  in  giving  some  explana- 
tions, more  or  less  reasonable  and  convincing  concerning  the 
question  in  issue,  but  furnish  the  only  method  of  ascertaining 
the  truth  of  the  matter.  Opinions,  therefore,  may  prove  ad- 
vantageous in  some  trials,  though  in  general  they  may  be  con- 
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sidered  as  an  uncertain  and  unsatisfactory  method  of  arriving 
at  a  conclusion.  In  view  of  the  admissibility  of  expert  testi- 
mony it  becomes  necessary  for  the  student  to  inquire  who  are 
experts;  what  is  expert  testimony,  and  when  is  it  admissible? 

DISTINCTION  BETWEEN  OPINIONS  OF  EXPERTS  AND 
PROFESSIONAL  WITNESSES. 

In  discussing  the  subject  of  opinions,  however,  it  will  be 
necessary  to  draw  the  distinction  between  the  opinions  of  ex- 
perts and  the  opinions  of  nonexperts. 

Each  class  of  opinions  is  admissible  in  many  cases,  and  often 
both  experts  and  nonexijerts  may  testify  in  the  same  case. 
But  the  rules  governing  the  admission  of  these  two  classes  of 
evidence  are  not  the  same.  For  instance,  while  the  opinion 
of  an  expert  may  often  be  predicated  upon  a  hypothetical 
statement  of  a  case,  the  opinion  of  a  nonexpert  can  never  be 
taken  upon  such  a  hypothesis.  Then  in  regard  to  the  subject 
of  insanity,  the  expert  may  have  had  no  experience  as  to  the 
particular  case;  may  not  even  have  had  a  previous  acquaint- 
ance with  the  individual  in  question;  but  may  give  an  opin- 
ion from  hearing  the  evidence,  or  upon  a  hypothesis  based 
upon  the  evidence,  while  the  nonexpert  must  speak  as  to  in- 
sanity from  his  personal  observation  of  the  individual  during 
a  familiar  acquaintance  (14  Gray,  885).  So  as  to  handwriting 
and  many  other  subjects. 

DEFINITIONS. 

In  Bouvier's  Dictionary  experts  are  defined  as  follows:  "Ex- 
perts (from  Latin  experte):  Skilled  by  experience — persons 
selected  by  the  court  or  parties  to  a  cause,  on  account  of  their 
knowledge  or  skill,  to  examine,  estimate  and  ascertain  things, 
and  make  a  report  of  their  opinions  (Merlin  Repert).  Wit- 
nesses who  are  admitted  to  testify  from  a  peculiar  knowledge 
of  some  art  or  science;  a  knowledge  of  which  is  requisite  or  of 
value  in  settling  the  point  at  issue." 

He  also  quotes  the  following  definitions:  **Persons  profes- 
sionally acquainted  with  the  science  or  practice  in  question. 
(Strickland's  Evidence,  408).  Persons  conversant  with  the 
subject-matter  on  questions  of  science,  skill,  trade  and  other 
like  kind."     (Best  on  Evidence,  page  846.) 
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An  ^'xcBllent  definition  is  found  in  Jones  v.  Tucker,  41  N. 
TI.,  — ,  where  it  is  said:  **He  must  have  made  the  subject  on 
"which  he  gives  his  opinion  a  matter  of  particular  study,  prac- 
i^ico  or  observation,  and  he  must  have  particular  or  special 
knowledge  on  the  subject.     (Page  v.  Parker,  40  N.  H.,  47.) 

In  Folk  v.  Chad,  8  Douglas,  157,  experts  are  termed  ''men 
of  science." 

In  Greenleaf 's  Evidence,  paragraph  445,  volume  1,  we  find 
the  following  definition:  **0n  questions  of  science,  skill,  or 
Irade,  or  others  of  the  like  kind,  persons  of  skill,  sometimes 
called  experts,  may  not  only  testify  to  facts,  but  are  permitted 
to  give  their  opinions  in  evidence." 

In  Beard  v,  Kidd,  11  New  Hampshire,  897,  experts  are  de- 
scribed as  **perpon 8  possessed  of  some  particular  science  or  skill 
xespecting  the  subject-matter." 

"An  expert  has  been  defined  to  be  a  witness  who  testifies  as 
to  conclusions  from  facts,  while  an  ordinary  witness  testifies 
only  as  to  facts.  The  definition,  however,  is  not  suflBciently 
-exact.  Few  witnesses  called  to  detail  facts  reproduce  such 
facts  as  they  exist.  Apart  from  the  psychological  question 
-whether  what  we  see  is  perceived  or  is  inferred  by  us,  most 
acts  to  which  we  testify  are  necessarily  inferred,  not  actually 
witnessed.  We  must,  therefore,  penetrate  further  if  we  seek 
to  distinguish  between  the  expert  and  the  nonexpert.  And 
the  true  distinction  is  this,  that  the  nonexpert  testifies  as  to 
oouclusions  which  may  be  verified  by  the  adjudicating  tribunal; 
the  expert  to  conclusions  which  can  not  be  so  verified.  The 
non-expert  gives  the  result  of  a  process  of  reasoning  familiar 
to  every-day  life.  The  expert  gives  the  result  of  a  process  of 
reasoning  which  can  be  mastered  only  by  special  scientists. 
«( Wharton's  Evidence,  paragraph  484,  volume  1.) 

In  Wharton's  Evidence,  paragraph  489,  volume  1,  it  is  said 
that  **a  general  knowledge  of  the  department  to  which  the 
specialty  belongs  would  seem  to  be  sufficient." 

ADMISSIBILITY. 

In  Tullis  v.  Kidd,  12  Alabama,  — ,  it  was  decided  that  a 
physician  not  practicing  may  be  an  expert. 
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In.Gastner  v.  Sliker,  88  New  Jersey  L.,  96,  507,  phyeici^nff 
Dot  oculists  were  held  coinpetent  to  testify  as  to  injuries  to  the 
eye. 

In  Hortoii  v.  Green,  64  N.  C,  64,  it  was  decided  that  phy- 
sicians not  veterinary  surgeons  may  testify  as  to  diseases  of 
horses.  But  the  rule  as  laid  down  in  Jones  v.  Tucker,  already 
cited,  is  the  better  rule. 

One  of  the  celebrated  English  cases  is  Folk  v.  Chad,  3  Doug- 
las, 159.  In  this  case  Mr.  SmiBaton,  who  was  acquainted  with 
the  construction  of  harbors,  the  causes  of  their  destruction,, 
and  how  remedied,  etc.,  was  permitted  to  testify  as  to  the 
effect  of  an  embankment  upon  a  harbor. 

Physicians  generally  are  admissible  to  state  the  nature  and 
efiects  of  a  disease;  the  conditions  of  gestation;  the  effects  of 
particular  poisons  on  the  human  system;  the  effects  of  a  par- 
ticular treatment;  the  likelihood  that  death  could  be  produced 
by  a  particular  disease,  though  they  have  not  made  such  con- 
ditions a  sx)ecialty.  But  as  to  a  specialty  entirely  out  of  bis 
line  a  physician  is  not  competent.  (Wharton's  Evidence,  vol- 
ume 1,  paragraph  441.) 

'''The  rule  for  the  admission  of  experts  as  witnesses  piaooe 
the  question  of  qualification  very  much  in  the  discretion  .of 
the  judge  presiding  at  the  trjal. "     (6  Rhode  Island,  516. ) 

''The  competency  of  a  witness  offered  as  an  expert  is  to  be 
determined  by  the  court,  and  proof  that  he  is  or  is  not  com- 
petent to  testify  as  an  expert;  that  he  is  or  is  not  an  expert  is 
not  admissible  before  the  jury  after  the  witness  is  admitted'^ 
(Johnson  v.  The  State  of  Alabama,  85  Ala.,  37);  bat  he  may 
be  questioned  as  to  his  experience  and  observation,  and  the 
jury  will  be  authorized  to  weigh  and  determine  the  value  of 
his  testimony. 
In  Dole  V.  Johnson,  50  N.  H.,  455,  it  is  said: 
"The  object  of  all  testimony  in  courts  is  to  place  before  tho 
jury  a  knowledge  of  the  facts  pertaining  to  the  case  under  con- 
sideration, and  it  is  a  serious  departure  from  this  purpose  even 
to  admit,  instead  of  actual  knowledge  mere  opinion,  however 
correct  it  may  possibly  be;  and,  therefore,  opinion,  if  admit- 
ted at  all,  should  be  as  nearly  approximated  as  possible  to  the^ 
actual  knowledge  of  facts  for  which  it  is  substituted,  and  it 
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-sfaonld  always  be  required  of  an  expert  that  he  should  be  suffi- 
ciently acquainted  with  the  subject-matter  of 'Ms  testimony  to 
know  what  its  laws  are  and  not  merel}^  to  conjecture  or  have 
^n  idea  about  it." 

In  Jones  v.  Tucker,  41  N.  H.,  547,  it  is  said: 

"He  must  have  made  the  subject  on  which  he  gives  his  opin- 
ion a  matter  of  particular  study,  practice,  or  observation,  and 
he  must  have  particular  and  special  knowledge  on  the. subject. " 

In  Page  v.  Parker,  40  N.  H.,  59,  the  court  say: 

"Upon  questions  of  skill  or  science  with  which  a  jury  may 
Tiot  be  supposed  to  be  familiar,  men  who  have  made  the  sub- 
ject-matter of  their  inquiry  the  object  of  their  particular  atten- 
tion or  study,  are  competent  to  give  their  opinions. 

"It  must,  however,  be  first  shown  that  they  are  skillful  or 
scientific  men,  or  at  least  that  they  have  superior  actual  skill 
or  scientific  knowledge  in  relation  to  the  question  before  their 
opinions  are  competent,"  and  that  mere  opportunity  for  ob- 
servation is  not  sufficient. 

"By  the  Roman  law  experts  (Arts  Periti)  could  be  called 
by  the  judex  at  his  own  discretion  (when  not  called  by  the 
parties)  in  order  to  acquaint  himself  with  physical  laws  or 
phenomena  of  which  he  was  not  personally  cognizant.  The 
•common  law  seems  to  have  adopted  the  same  practice. 
(Wharton's  Evidence,  volume  t,  note  2  to  paragraph  484.) 

"It  makes  no  difference  what  is  the  specialty  with  which  the 
witness  is  conversant.  If  its  laws  are  not  familiar  to  the  or- 
<linary  business  man  they  must  be  proved,  and  their  applica- 
tion to  the  case  in  issue  shown  by  an  expert.  (Matteson  v.  R. 
R.,  62  Barber,  364.) 

"When  a  witness  is  offered  as  an  expert  three  questions 
neceafiarily  arise: 

"Ist.  Is  the  subject  concerning  which  he  is  to  testify  one 
upon  which  the  opinion  of  an  expert  can  be  received? 

"2d.  What  are  the  qualifications  necessary  to  entitle  a  wit- 
ness to  testify  as  an  expert? 

"3d.  Has  the  witness  tho^e  qualifications? 

"The  rule  determining  the  subjects  upon  which  experts  may 
testify  and  the  rule  prescribing  the  qualifications  of  experts 
jsre  matters  of  law;  but  whether  a  witness  offered  as  an  expert 

Oigitized  by* 


expert     t 

/Googk 


484  EXPERT  TESTUrONT. 

has  these  qualifications  is  a  question  of  fact,  to  be  decided  by 
the  court  at  the  trial. 

'* Experts  roay  give  their  opinions  upon  questions  of  science,, 
skill  or  trade,  or  others  of  like  kind,  or  when  the  subject-mat- 
ter of  inquiry  is  such  that  inexperienced  persons  are  unlikely 
to  prove  capable  of  forming  a  correct  judgment  upon  it,  with- 
out such  assistance,  or  when  it  so  far  partakes  of  the  nature  of* 
a  science. as  to  require  a  course  of  previous  habit  or  study,  in 
order  to  the  attainment  of  a  knowledge  of  it;  and  the  opinionB- 
of  experts  are  not  admissible  when  the  inquiry  is  into  a  sub- 
ject-matter, the  nature  of  which  is  not  such  as  to  require  any 
peculiar  habits  of  study  in  order  to  qualify  a  man  to  under- 
stand it."  (1  Greenleaf,  section  440;  1  Smith's  Leading  Cases, 
286;  Rochester  v.  Chester,  8  Kew  Hampshire,  849;  Peter- 
borough V.  JaiTry,  6  New  Hampshire,  462;  Whipple  v.  Walpole, 
10  New  Hampshire,  180;  Beard  v.  Kirk,  11  New  Hampshire, 
897;  Robertson  v.  Stark,  15  New  Hampshire,  109;  Marshall- 
v.  Ins.  Co.,  27  New  Hampshire,  157;  Concord  Railroad  v. 
Greeley,  28  New  Hampshire,  287-248;  Jones  v.  Tucker,  41  New^ 
Hampshire,  546;  Dole  v.  Johnson,  50  New  Hampshire,  455.) 

In  the  examination  of  a  medical  witness  the  true  rule  is  to- 
state  a  hypothetical  case,  and  ask  his  opinion  thereon.  (Hoard 
V.  Peck,  56  Barb.,  202;  Wharton's  Evidence,  volume  1,  452.) 

Where  the  question  is  purely  one  of  skill  or  science,  the- 
skillful  or  scientific  witness  gives  his  opinion;  not  a  mere  spec- 
ulative opinion,  but  an  opinion  which  in  some  cases  may 
amount  to  absolute  or  certain  knowledge.  In  other  cases 
knowledge  not  amounting  to  absolute  certainty,  but  supported 
by  facts,  by  observation,  by  knowledge  of  the  properties  of 
things,  of  the  effects  of  one  thing  upon  another,  of  the  relation 
of  things  by  the  known  and  established  laws  of  physic  or  the- 
like.  There  are  also  cases  where  the  question  is  not  one  of 
science  or  skill  in  which  witnesses  are  permitted  to  expresB- 
their  opinions.  And  in  these  cases  the  witnesses  need  not  be 
men  of  skill  or  science.  In  these  cases,  too,  the  opinion  given 
is  not  a  speculative  opinion,  but  is  knowledge  which  may 
amount  to  certainty,  or  may  not.  Illustrations  of  this  latter 
class  of  cases  are  furnished  whenever  witnesses  are  called  to 
establish  the  identity  of  an  individual,  to  prove   the   hand— 
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writing  of  anyone  or  to  testify  concerning  the  sanity  or  iden- 
tity of  an  individual  with  whom  the  witness  is  intimately 
acquainted. 

There  are  many  things  which  the  mind  may  clearly  appre- 
hend, and  yet  the  mental  process  can  not  be  explained  so  as  to 
be  understood  by  others.     *    *    * 

In  all  these  cases  the  opinion  of  the  witness  is  received  be- 
cause the  facts  which  constitute  the  cause  from  which  the  opin- 
ion proceeds  as  an  effect  can  not  themselves  be  presented  or 
communicated  to  the  mind  of  a  jury  so  as  to  impart  to  them 
the  knowledge  which  the  witness  actually  possesses.  (Cooper 
V.  The  State,  23  Texas,  888. ) 

RULE  GOVERNING  THE  ADMISSION  OF  EXPERT  TESTIMONY. 

Whenever  a  condition  of  things  is  such  that  it  can  not  be 
re-produced  and  made  palpable  in  the  concrete  to  the  jury,  or  - 
when  language  is  inadequate  to  such  realization,  then  a  witness 
may  describe  it  by  its  effect  on  the  mind,  even  though  such 
effect  be  opinion.     (Wharton's  Evidence,  volume  1,  509.) 

If  any  further  distinction  should  be  deemed  necessary  it 
might  be  said  that  expert  testimony  is  not  admissible  upon 
questions  of  plain  fact,  easily  demonstrated  and  understood, 
but  may  be  admitted  whenever  special  learning  or  special  in- 
formation may  give  the  court  or  jury  an  insight  into  the  merits 
of  a  case  which  could  not  be  otherwise  obtained. 

For  instance,  a  witness  may  not  give  his  opinion  that  a  cer- 
tain writing  is  a  will.  The  form  and  substance  of  a  will  is 
regulated  and  fixed  by  law,  and  the  paper  itself  must  be  pro- 
duced and  examined  in  oi^der  for  the  court  or  jury  to  deter- 
mine whether  it  is  a  \Vill  or  not.  The  examination  of  the 
document  is  the  best  test,  and  is  eminently  more  satisfactory 
than  any  opinion,  hence  the  paper  must  be  produced,  and  no 
opinion  as  to  its  nature  can  be  substituted  for  the  document 
itself.  But  suppose  that  a  will  in  proper  form  is  produced  in 
evidence,  and  there  appears  in  the  body  of  the  instrument  in- 
terlineations which  materially  change  the  meaning  of  the  will 
from  its  original  reading.  The  question  arises,  were  these 
changes  made  by  the  testator?  Are  the  interlineations  a  part 
of  the  will?  In  order  to  determine  this  question  there  may  be 
no   definite  information.     The  original    will    may   be   m  the  , 
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handwriting  of  the  testator;  he  is  dead;  the  subscribing  wit- 
nesses may  recognize  their  signatures,  and  may  remember  that 
in  their  presence  the  testator  wrote  and  signed  the  original 
document;  they  may  not  be  able  to  state  whether  or  not  he  in- 
terlined it;  it  is  important  to  decide  this;  the  question  is  as 
serious  as  at  the  beginning,  for  it  resolves  itself  into  the  same 
issue  as  at  first:  **Is  this  the  w^ill  of  the  testator  as  it  now 
reads?  Did  he  interline  and  alter  it,  or  is  the  interlineation  a 
forgery?"  In  the  absence  of  positive  evidence  the  law  allows 
that  which  comes  next.  Witnesses  familiar  with  his  hand- 
writing may  give  their  opinions  as  to  whether  the  interlinea- 
tions are  in  the  same  handwriting  as  the  original,  ^^xperts 
may  also  compare  and  testify  as  to  their  opinion  as  to  the 
genuineness  of  the  interlineations  (though  in  some  States,  in- 
cluding Kentucky,  they  may  not  give  opinions  on  that  ques- 
tion further  than  to  point  out  the  differences  in  the  formation 
of  the  latters,  and  as  to  evidences  of  erasures  and  insertions, 
&c).     (Hawkins  v.  Grimes,  13  Ben  Monroe,  262-4.) 

So  also,  upon  a  plea  of  non  est  factum,  witnesses  may  not  be 
found  to  say  whether  or  not  they  saw  the  party  sign  the  paper 
in  que*8tion.  Oi)inions  may  then  be  given  by  persons  familiar 
with  his  handwriting  as  to  whether  or  not  the  signature  in  the 
body  of  the  writing  in  question  is  in  his  handwriting. 

Experts  may  also  testify  as  to  whether  or  not,  in  their  opin- 
ion, the  signature  and  body  of  the  writing  are  in  the  same 
handwriting  as  other  writings  in  the  record  written  by  the 
party  in  question.  And  writings  of  his  which  he  is  estopped 
to  deny,  such  as  official  returns,  signatures  to  the  pleadings 
and  the  like,  may  be  used  for  the  inirpose  of  comparison.  But 
here  again  the  distinction  must  be  drawn  as  to  experts  and 
nonexperts.  For  while  a  nonexpert  may  give  his  opinion  as 
to  whether  or  not  the  signature  in  question  is  genuine,  it  would 
seem  that  he  must  do  so  from  a  knowledge  of  the  handwriting, 
and  not  by  mere  comparison,  as  experts  may. 

To  further  illustrate:  A  and  B  make  a  trade.  It  is  sought  to 
rescind  the  contract  upon  the  grounds  of  fraud.  C  is  a  wit- 
ness. He  knows  the  terms  of  the  contract.  He  was  present 
when  it  was  made.  He  may  know,  or  he  may  not  know,  that 
one  of  them  defrauded  the  other.  But  he  must  not,  upon  the 
witness  stand,  undertake  to  give  his  opinion   upon  tjmt  quea- 

Oigitized  by  VjOOQIC 


EXPERT  TteSTlMONY.  487 

tion.  He  knows  the  facts  and  must  state  them.  His  province 
is  not  to  deoide  upon  the  facts,  but  to  state  them.  He  can 
not  be  permitted  to  substitute  himself  for  the  court  or  jury, 
and  try  the  issue  by  stating  that  A  defrauded  B,  or  that  B 
dealt  fairly  with  A.  But  suppose  that  A  had  sold  a  horse  to 
B.  The  witness  is  a  veterinary  surgeon.  He  is  a  judge  of 
horses  and  their  diseases.  B  complains  that  the  horse  was 
unsound.  If  the  witness  knew  the  horse  in  controversy,  he 
may  give  his  opinion  as  to  whether  or  not,  at  the  time  of  the 
«ale,  he  was  diseased,  and  what  disease  it  was,  if  any,  that 
affected  him.     We  quote  further,  viz: 

**The  general  distinction  is  that  the  jury  must  judge  of  the 
facts  for  themselves,  but  that  whenever  the  question  depends 
upon  the  exercise  of  peculiar  skill  and  knowledge  that  may  be 
made  available,  it  is  not  a  decision  by  the  witness  or  a  fact  to 
the  exclusion  of  the  jury,  but  the  establishment  of  a  new  fact, 
relation  or  connection  which  would  otherwise  remain  un- 
proved." (Roscoe's  Criminal  Evidence,  158  (184);  Green- 
leaf's  Evidence,  volume  1,  441.) 

But  in  cases  where  the  facts  are  susceptible  of  distinct  proof, 
and  can  be  laid  before  a  jury  so  as  to  enable  them  to  draw 
their  own  conclusions,  and  where  their  conclusions  do  not  de- 
jiend  upon  skill  in  any  particular  art  or  science,  the  naked 
opinion  of  witnesses  is  not  proper  evidence.  (Lester  v.  Town 
of  Pitsford,  7  Vermont,  162.) 

**Opinions  of  nonprofessional  witnesses  as  to  the  insanity 
of  the  accused  may  be  admitted  as  evidence  by  the  court.  But 
the  court  must  be  satisfied  before  admitting  such  opinions  that 
the  witness  has  had  an  oppotunity,  by  association  and  observa- 
tion, to  form  an  opinion  as  to  the  sanity  of  the  person  in 
reference  to  whom  he  is  to  speak  or  give  his  opinion. 

*'An  expert  should  not  be  allowed  to  express  his  professional 
opinion  as  to  the  sanity  of  the  accused  when  there  is  no  hypo- 
thetical case  or  agreed  facts  submitted  to  him,  nor  from  the 
evidence  of  other  witnesses,  when  he  did  not  hear  all  the  evi- 
dence -'^f  such  witnesses.  But  he  may  give  such  opinion  from 
acquaintance  and  observation  which  enables  him  to  judge  of 
the  mental  condition  of  the  person  whose  sanity  is  questioned." 
^Brown  v.  Commonwealth,  14  Bush,  409-410.) 
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**A  witness  not  an  expert  may  give  his  opinion  as  to  the  san- 
ity of  a  party,  but  is  not  competent  to  express  an  opinion  on 
matters  not  within  his  knowledge,  but  hypothetically  submit- 
ted to  him. "     (14  Gray.  Mass.,  885. ) 

OPINIONS  OF  NONEXPERTS. 

The  state  or  appearance  of  a  building  or  of  a  public  docu- 
ment which  the  law  will  not  allow  to  be  removed  from  its  de- 
pository may  be  explained  by  a  term  expressing  a  complex 
idea,  such  as  that  it  looked  old,  decayed  or  fresh,  or  was  in 
good  or  bad  condition.  So  also  may  the  feelings  or  emotions 
of  the  mind  of  a  party  whose  psychological  condition  is  in 
issue.  A  witness  may  state  whether  on  a  certain  occasion 
such  person  looked  pleased,  excited,  composed,  agitated,  fright- 
ened or  the  like.  (Best  on  evidence,  section  849;  Pelormourges 
V.  Clark,  9  Withrow,  Iowa,  16. ) 

Chief  Justice  Foster,  in  Hardy  v.  Morril,  56  N.  H.,  241, 
says:  *'But  without  any  recognized  rule  or  principle,  all  con- 
cede the  admissibility  of  opinions  of  nonprofessional  men 
upon  a  great  variety  of  unscientific  questions  arising  every 
day,  and  in  every  judicial  inquiry. 

**These  are  questions  of  identity,  handwriting,  quantity, 
value,  length,  measure,  term,  distance,  velocity,  form,  size, 
age,  strength,  heat,  cold,  sickness  and  health.  Questions  also 
concerning  various  mental  and  moral  caprices  of  humanity, 
such  as  disposition  and  temper,  anger;  fear,  excitement,  in- 
toxication, veracity,  general  character  and  particular  phases  of 
character,  and  other  conditions  and  things,  both  moral  and 
physical,  too  numerous  to  mention." 

As  a  general  rule  the  opinions  of  witnesses  who  have  not 
some  peculiar  skill  or  professional  knowledge  in  relation  to  the 
matter  in  issue  are  not  admissible  in  evidence,  although  such 
opinions  are  derived  from  the  witness's  personal  observation, 
and  are  sought  to  be  given  in  evidence  in  connection  with  the 
facts  on  which  they  are  based.  Some  exceptions  to  this  rule, 
as  where  the  question  is  as  to  the  sanity  of  a  person,  or  the 
value  of  proi)erty,  or  as  to  height  and  distance,  or  the  size  or 
appearance  of  objects.  (Crane  &  Wife  v.  Northfield,  88  Ver- 
mont, 124.) 
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In  Norman  v.  Welle,  17  Wendall  N.  Y.  Rep.,  161,  the  court 
say: 

'*The  ordinary  and,  in  general,  the  only  legal  course  is  to  lay 
such  facts  before  the  jury  as  have  a  bearing  on  the  question 
of  damages,  and  leave  them  to  fix  the  amount;  they  are  the 
only  proper  judges.  I  know  that  in  questions  of  insanity  some 
courts  allow  witnesses  to  throw  in  their  opinions  from  what 
they  have  seen  and  heard.  But  I  always  found  that  such  cases 
were  much  better  tried  where  opinions  were  kept  entirely  out 
of  view,  and  I  have  generally  excluded  tliem  except  when  they 
came  from  professional  men.  The  little  consideration  due  to 
such  testimony  is  shown  by  the  present  chancellor  in  Clark  v, 
Fisher,  1  page  178." 

In  Jefferson  Insurance  Co.  v.  Cotheal,  17  Wendell,  78,  Judge 
Sutherland  says:  **0n  questions  of  science  or  skill  or  trade, 
persons  of  skill  in  those  particular  departments  are  allowed  to* 
give  their  opinions  in  evidence. 

*'But  the  rule  is  confined  to  cases  in  which,  from  the  very 
nature  of  the  subject,  facts  disconnected  from  such  opinions 
can  not  be  so  presented  to  the  jury  as  to  enable  them  to  pass 
upon  the  question  with  the  requisite  knowledge  and  judgment. 
*  *  All  such  cases  are  exceptions,  and  they  ought;  not  to  be- 
rashly  multiplied  even  under  the  limitations  imposed."  (Har- 
ger  V.  Edwards,  4  Barbour  N.  Y.,  S.  C,  12,  256;  16  Shepley,. 
817.) 

In  McKee  v.  Nelson,  4  Cowen,  855,  in  regard  to  the  admis- 
sion of  opinions  to  the  effect  that  plaintiff  (in  a  breach  of 
promise  case)  had  been  tenderly  attached  to  the  defendant, 
the  Supreme  Court  of  New  York  said : 

**It  is  true  as  a  general  rule  that  witnesses  are  not  allowed 
to  give  their  opinions  to  a  jury,  but  there  are  exceptions,  and 
we  think  this  is  one  of  them.  There  are  a  thousand  nameless 
things  indicating  the  existence  and  degree  of  the  tender  pas- 
sion which  language  can  not  specify.  The  opinions  of  wit- 
nesses on  the  subject  must  be  derived  from  a  series  of  instances 
passing  under  their  observation  which  yet  they  never  could  de- 
tail to  a  jury." 

In  Brown  V.  Commonwealth,  14  Bush,  406,  Judge  Hines* 
says:  **An  eye  may  menace,  it  may  plead,  it  may  languish 
with  love,  it  may  sparkle  with  mirth,  it  may  show  idiocy  or 
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insanity,  and  while  these  several  manifestations  may  be  as 
patent  to  the  mind  of  the  observer  as  any  material  substance 
x3ould  be,  and  he  may  be  as  conscious  of  the  conditio^  of  thb 
mind,  character  or  emotions  indicated  by  them  as  he  is  of  his 
own  existence,  yet  the  probabilities  are  that  the  most  skillful 
word  painter  would  utterly  fail  in  an  attempt  to  make  these 
•evidences  substantive  and  tan^ble  to  another." 

On  a  question  of  the  mental  capacity  of  the  grantor  in  a 
•deed  the  opinion  of  an  intimate  acquaintance,  though  not  a 
medical  man,  is  competent. 

The  value  and  force  of  the  opinion  depends  upon  the  general 
intellicrence  of  the  witness,  the  grounds  upon  which  it  is  based, 
the  opportunities  he  has  had  for  full  and  accurate  observation, 
and  his  entire  freedom  from  bias. 

The  general  rule  is  that  a  witness  must  speak  to  facts,  and 
that  mere  opinion  is  not  admissible.  '*The  books  make  a  dis- 
tinction also  between  the  subscribing  witnesses  to  a  will  and 
•other  witnesses,  called  to  the  question  of  testamentary  ca- 
pacity, holding  that  the  former  may  testify  to  those  opinions 
in  respect  to  the  sanity  of  the  testator  at  the  time  of  executing 
the  will,  and  that  the  latter  must  speak  as  to  facts;  for  the 
law  has  placed  the  subscribing  witnesses  about  the  testator  to 
ascertain  and  judge  of  his  capacity.  The  recent  case  of  Sears 
V.  Shafer,  1  Barb.,  S.  C.  Reps.,  408,  before  Barculo,  judge  at 
the  special  term,  is  not  in  conflict  with  these  principles.  The 
learned  judge  states  the  general  rule  to  be  that  it  is  for  the 
•court  and  not  for  the  witness  to  form  an  opinion  from  the  facts. 
He  correctly  makes  the  exception  in  the  case  of  the  subscribing 
witnesses  to  a  will,  who  are  allowed  to  express  their  opinions, 
and  by  im])lication  he  sanctions  the  other  exceptions  which 
allow  witnesses  (not  experts)  to  express  their  opinions  of  the 
capacity  of  the  testator  in  connection  with  facts  and  circum- 
stances within  their  knowledge,  disclosed  by  them  at  the  trial. 
Unless  such  opinions  are  supported  by  good  reasons  and 
founded  on  facts  they  are  entitled  to  no  regard."  (Culver  v. 
Harlem,  7  Barb.,  eS24-825. ) 

AS  TO  HANDWRITING. 

In  England  comparison  of  handwriting  alone  is  not  sufficient 
to  convict  a  person  of  crime.     The  reason  for  the  rule  is  well 
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stofced  t^yChief  Barton  Gilbert.  lo  bis  Laws  of  Evideuce,  54, 
55^  he  says:  '  ;The  diatiuetioD  has  ever  been  takep  that  com- 
paxisofk  of  hands,  is  evideuciB  iu  civil  and  upt  iu  crimiQal  cases. 
*  *  *  The  comparison  of  bauds  serves  for  a  distinction  in 
civil  commerce,  for  the  likeness  does  induce  a  presumption 
that  they  ore  the  same,  an,d  the  pi:e8nmption  is  evidence  until 
the  contrary  appears.  For  every  presumption  that  remains 
uncontestod  hath  the  force  of  an  evidence,  for  light  proof  on 
one  side  will  outweigh  the  defect  of  proof  o)i  the  other.  But< 
in  criminal  prosecutions  the  presumption  is  in  favor  of  the 
defeudant.  *  *  *  When  the  comparison  of  hands  is  the 
only  evidence  in  a  criminal  prosecution,  there  is  no  more  than 
one  presumption  against  another,  which  weighs  nothing." 

The  Supreme  Court  of  Illinois  has  decided  in  accordance- 
with  this  view  of  the  law.    ( Jumpertz  v.  The  People,  21  Illinois, 
875;  Greenieaf's  Evidence,  volume  1,  note  1  to  section  576.) 

It  is  conceded  that  the  general  rule  is  that  comparisons  of 
handwriting  is  not  evidence.  There  are  pome  admitted  excep- 
tions : 

Ist.  When  writings  are  of  such  antiq.uity  as  not  to  be  aus- 
ceptable  of  proof  in  the  ordinary  way,  yet  not  so  old  as  tO' 
prove  themselves. 

2d.  When  other  writings,  clearly  proven  or  admitted,  are 
already  before  the  jury,  they  may  compare. 

8d.  When  writings  are  introduced  &«  evidence  which  the  op- 
posite party  is  estopped  to  deny. 

An  expert  must  either  be  familiar  with  the  handwriting  of 
the  person  whose  writing  is  in  dispute,  or  else   he  must  be  a 
competent  judge  when  he  gives  his  opinion  of  the  identity  of 
handwriting,  and  confine  his  examination  to  such  writings  for 
comparison  with  the  disputed  signature  as  belong  within  the 
foregoing  exceptions.     To  this   extent    comparison  of   hand- 
writing is  allowable  in  Kentucky,  except  in  the  case  of  inter- 
lineations in  a  will  disputed  as  being  genuine,  when  an  expert 
is  not  familiar  with  the  handwriting  and  is  introduced  to  give 
an  opinion  upon  comparison  only.     He  may  then  state  in  what 
respect  as  to  size,  shape  and  form  of  letters  the  handwritings. 
differ,  but  it  is  not  competent  for  him  to  give  his  opinion  as 
to  whether  or  not  the  handwriting  is  the  same  in  both  writings. 
This  differs  from  the  common  law  rule.     There  may  be  some- 
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other  exceptions  (Woodard  v.  Spiller,  1  Dana,  480;  Hawkins 
V.  Grimes,  18  Ben  Monroe,  267;  Greenleaf's  Evidence,  volume 
1,  676  to  589;  Northern  Bank  v.  Buford,  1  Duvail,  889).  But 
evidence  of  an  expert  as  to  the  length  of  time  elapsed  since  the 
writing  was  done,  based  upon  comparison,  is  not  admissible. 
<Sackett  v.  Spencer,  29  Barb.  N.  Y.  Reports,  180.) 

**In  an  action  for  libel,  comparison  of  hands  by  cashiers  of 
banks  who  had  never  seen  the  defendant  write  and  had  no 
knowledge  of  his  handwriting,  but  who  had  compared  the 
paper  in  question  with  other  writing  proved  to  be  his,  and  who 
testified  that  the  papers  were  written  by  the  same  hand,  and 
that  the  writing  in  question  was  a  disguised  hand,  was  admit- 
ted as  evidence  in  Lyon  v.  Lyman,  9  Conn.,  55. 

*'A  person  who  is  engaged  in  the  exchange  business  and  the 
teller  of  a  bank,  each  of  whom  has  a  knowledge  of  counterfeit 
bills  and  of  the  genuine  notes  of  the  b^nk  which  the  prisoner 
is  charged  with  counterfeiting,  and  who  had  frequent  dealings 
with  such  bank  in  relation  to  its  notes,  may  each  testify  as  an 
expert  as  to  the  genuineness  of  the  notes  charged  to  be  coun- 
terfeits."     (Johnson  v.  State  of  Alabama,  85  Alabama,  87.) 

In  Page  v.  Parker,  40  New  Hampshire,  40,  it  was  held  that 
**upon  questions  of  skill  or  science,  men  who  have  made  the 
subject-matter  of  inquiry  the  object  of  their  special  attention 
or  study  may  give  their  opinion  in  evidence,  but  that  mere 
opportunity  for  observation  is  not  sufficient,"  and  this  rule 
should  apply  to  all  cases  where  witnesses  are  introduced  to 
compare  handwriting. 

**Evidence  of  merchants  and  others  who  are  in  the  habit  of 
receiving,  scrutinizing  and  paying  out  bank  bills  is  competent 
to  prove  them  counterfeit."  (Walson  v.  Cresap,  1  Ben  Monroe, 
196.) 

LAWS  OF  OTHER  COUNTRIES. 

In  proving  the  unwritten  laws  of  foreign. countries  the  opin- 
ions of  competent  witnesses  are  admissible.  Written  la\ca 
must  be  proven  by  attested  copies.  Thus  on  the  trial  of  ..the 
Wakefields  for  abduction,  a  gentleman  of  the  Sicptch*  barwt^B 
examined  as  to  whether  the  marriage,  .as  proven  by  the  wit- 
ness, wculd  be  a  yajid  marriage,  according  to  the  law  of  Scot:— 
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land  (R.  v.  Wakefield,  Murray's  Edition,  page  288).  So  it  is 
laid  down  by  a  foreign  writer  of  eminence  that  foreign  unwrit-' 
ten  laws,  customs  and  usages  may  be  pi*oved,  and  indeed  must 
ordinarily  be  proved  by  parol  evidence.  The  proper  courfee  is 
to  make  such  proof  by  the  testimony  of  competent  witnesses 
(instructed  in  the  law)  under  oath.  (Sussex  Peerage  Case,  11 
CI.  and  Fin.,  115;  Cock  v.  Purday,  2  C.  and  Kin.,  269;  61  E. 
C  L.  R.  I. ) 

AS  TO  AGE. 

The  mere  opinion  of  a  witness  with  regard  to  the  age  of  a 
person,  from  his  appearance,  unaccompanied  by  the  facts  on 
which  that  opinion  is  founded,  is  inadmissible  as  evidence. 
(Morse  v.  The  State,  6  Conn.,  9.) 

SURVEYING. 

Practical  surveyors  have  invariably  been  permitted  to  ex- 
press their  opinions,  whether  the  marks  on  trees,  piles  of 
stone,  etc.,  were  intended  as  monuments  or  boundaries ;  w|iether 
a  particular  mark  indicated  a  corner  or  was  a  mere  witness; 
whether  a  given  line  was  an  ancient  or  a  recent  line;  and 
whether  it  was  a  surveyor's  line  or  one  marked  by  hunters. 
(Culver  v.  Harlem,  7  Barb.  N.  Y.,  326.) 

A  surveyor  may  testify  as  to  the  boundary  line  between  two 
counties  which  has  never  been  officially  located.  (Kinley  v. 
Crane,  34  Penn.  St.,  146.) 

NEGLIGENCE. 

In  an  action  for  negligence  resulting  in  death,  an  expert  may 
be  asked,  from  his  knowledge  of  the  decedent's  age,  habits, 
health  and  physical  condition,  how  long  he  would  have  been 
useful  to  his  family.  (Penn.  R.  R.  Co.  v.  Henderson,  51 
Penn.  St.,  815.) 

spbciaIa  cases. 

On  a  question  of  sanity  the  mere  doubt  of  an  expert  is  not 
admissible.  (Sanchez  v.  The  People,  22  N.  Y.,  147;  S.  C, 
Park,  585;  18  Howard,  72. ) 

Experts  can  not  be  permitted  to  testify  as  to  the  value  of 
professional  services  in  a  lump.  They  must  speak  of  the  items 
in  the  bill  of  particulars.  (Barker  v.  Cairo  &  Pulton  R.  R. 
Co.,  85  C,  828.) 
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The  testimony  of  expevts  is  admissible  to  prove  the  technical 
meauing  of  words  used  in  trade  and  commerce.  (Child  v.  Sun 
Mutual  Insurance  Co.,  8  Sand.,  26. ) 

The  Qpinion  of  witnesses  acquainted  with  real  estate  are  com- 
petent as  to  value.  (Clark  v.  Baird,  9  N.  Y.,  183;  Brill  v.. 
Flager,  28  Wendell,  864;  Joy  v.  Hopkins,  5  Den.,  84.) 

A  medical  expert  may  give  his  opinion  as  to  the  disease  of 
which  a  horse  died.     (Pierson  v.  Hoog,  47  Barb.,  248.) 

Farmers  having  experience  in  regard  to  cattle  may  give  their 
opinion  as  to  their  disease  and  treatment.  (57  Barb.,  604; 
Burden  v.  Pratt,  1  S.  C,  554.) 

DAMAGES. 

When  the  thing  damaged  is  one  of  every  day  use,  whose  de- 
preciation an  ordinary  business  man  can  estimate,  then  such 
an  observer  may  be  called  to  express  his  opinion  of  the  extent; 
of  the  damage  sustained.  If  the  facts  which  form  the  basis 
of  such  an  opinion  can  be  specified  they  must  be  stated.  If 
the  conclusion  is  one  which  the  jury  can  draw,  then  to  the  jury 
must  be  left  the  drawing  of  the  conclusion.  But  when,  as  ia 
often  the  case,  these  facts  can  be  best  expressed  by  the  damage 
they  cause,  then  the  damage  and  its  extent  may  be  testified  to 
by  the  witness. 

On  the  other  hand,  when  the  injury  sustained  is  of  an  occult, 
character,  of  which  only  an  expert  can  properly  judge,  or  >vhen 
the  knowledge  of  the  value  is  special,  belonging  npt  to  busine^a 
men  generally,  but  only  to  specialists,  then  if  opinion  as  to 
damage  is  to  be  proved  a  specialist  must  be  called  to  give  suck 
opinion,  and  ordinary  observers  are  inadmissible  for  the  pur- 
pose.    (Wharton,  volume  1,  page  450. ) 

AS  TO  PERSONAL  INJURIES. 

An  expert  may  give  his  opinion  as  to  the  manner  by  which  a 
fatal  wound  may  have  been  produced.  (People  v.  Rogers,  1ft 
Abb.  Pr.  N.  S.,  870.) 

A  physician  who  has  attended  a  person  injured  may  testify 
as  to  the  effect  produced  by  such  injury  upon  bis  health  and 
mind.     (Anthony  v.  Smith,  5  Bos.,  508.) 

Evidence  of  physicians,  based  in  part  upon  the  complain ta 
of  a  person  injured  at  the  time  of  the  injury,  is  competent^ 
(Matteson  v.  N.  Y.  Central  R.  R.  Co.,  85  N.  Y.,  487.) 
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Id  an  action  by  a  hnsband  against  a  druggist  for  clandes- 
tinely selling  large  quantities  of  laudanum  to  his  wife,  from 
day  to  day,  to  be  used  as  a  beverage,  a  physician  may  be  asked 
what  would  be  the  natural  result  of  the  use  thereof  upon  tha 
wife's  health.    (Hoard  v.  Peck,  66  Barb.,  N.  Y.,  202. ) 

VALUE  OF  EXPERT  TESTIMONY. 

When  expert  testimony  was  first  introduced  it  was  regarded^, 
with  great  respect.  An  expert,  when  called  as  a  witness,  was 
received  as  the  representative  of  the  science  of  which  he  was 
professor,  giving  impartially  his  conclusions.  Two  conditions 
have  combined  to  produce  a  material  change  in  this  relation.. 

Few  specialties  are  so  small  as  not  to  be  torn  by  factions, 
and  often  the  smaller  the  specialty  the  bitterer  and  the  more- 
inflaming  and  destroying  are  the  animosities  by  which  these 
factions  are  possessed.  Peculiarly  is  this  the  case  in  matters 
psychological,  in  which  there  is  no  hypothesis  so  monstrous, 
that  an  expert  can  not  be  found  to  swear  to  it  on  the  stand, 
and  to  defend  it  with  vehemence  when  off  the  stand.  ** Nihil 
tarn  ab  surdum  quod  non  dictum  sit  aliquo  philosophorum. "' 

In  the  second  place,  the  retaining  of  experts  by  a  fee  propor- 
tioned to  the  importance  of  their  testimony  is  now,  in  cases  in- 
which  they  are  required,  as  customary  as  the  retaining  of  law- 
yers. No  court  would  take  as  authority  the  sworn  statement, 
of  the  law  given  by  counsel  retained  on  a  particular  side,  for 
the  reason  that  the  most  high-minded  men  are  so  swayed  by 
an  employment  of  this  kind  as  to  lose  the  power  of  an  impar- 
tial judgment;  and  so  intense  is  this  conviction  that  in  every 
civilized  community  the  reception  by  a  judge  of  presents  from 
suitors  visits  him  not  only  with  disqualification  but  with  dis- 
grace, hence  it  is  that,  apart  from  the  partisan  temper  more 
or  less  common  to  experts,  their  utterances,  now  that  they 
have  as  a  class  become  the  retained  agents  of  parties,  have  lost 
all  judicial  authority  and  are  entitled  only  to  the  weight  which 
a  sound  and  cautious  criticism  would  award  to  the  testimony 
itself. 

In  adjusting  the  criticism  a  large  allowance  must  be  made 

for  the  bias  necessarily  belonging  to  men  retained  to  advocate 

a   cause,  who  speak  not  as  to  fact  but  as  to  opinion,  and  wha 
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are  selected  on  all   mooted  questions  either  from  their  prior 
advocacy  of  or  readiness  to  adopt  the  opinion  to  be  proved. 

In  Brown  v.  The  Commonwenlth,  14  Bush,  407,  the  Court  of 
Appeals  say  on  this  point:  **Those  who  have  had  anything 
like  an  extensive  practice  of  law  know  how  unreliable  and 
worthless  is  the  evidence  of  the  average  expert.  Often  the 
opinion  is  honestly  formed  and  expressed  to  suit  some  pet 
theory  that  has  no  foundation  in  fact  or  experience,  and  some- 
times it  occurs  that  an  overweening  desire  to  place  a  rival 
practitioner  in  an  unfavorable  light  before  the  jury  and  the 
local  public  leads  the  expert  to  the  expression  of  an  opinion 
that  is  not  the  result  of  observation  and  experience,  and  does 
not  correspond  with  the  deductions  that  should  be  made  from 
the  facts. 

** Frequently  such  persons  are  called  from  a  distance  to  ex- 
press an  opinion  after  a  momentary  examination,  or  an  opin- 
ion based  upon  a  hypothetical  case  imperfectly  stated.  It  is 
not  reasonable  to  suppose  that  such  an  opinion  of  an  expert 
would  be  entitled  to  as  much  weight  as  that  of  an  intelligent 
nonprofessional  man  who  had  for  many  years  been  an  intimate 
associate  of  the  person  in  reference  to  whose  mind  he  was  called 
to  speak;  or,  to  say  the  least,  there  appears  no  reason  why  the 
opinion  of  such  an  expert  should  go  to  the  jury  and  that  of 
the  nonprofessional  be  excluded.  The  evidence  of  the  one  or 
the  other  will  be  entitled  to  consideration  in  proportion  to  his 
intelligence  and  opportunities  for  forming  an  opinion,  and  the 
jury  may  be  safely  entrusted  with  the  duty  of  comparing  and 
weighing  them," 

The  foregoing,  I  think,  contains  a  summary  of  the  law  of  ex- 
perts' testimony  applicable  to  the  cases  usually  requiring  its 
introduction  in  our  courts. 

ISAAC  T.   WOODSON. 
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KENTUCKY  COURT  OF  APPEALS. 

FLEETWOOD  v.  COMMONWEALTH. 
(Filed  January  5,  1882. ) 

1.  A  peace  ofi9cer  has  the  right,  and  it  is  his  duty,  to  arrest  one  who  is 
*oommittiDg  a  breach  of  the  peace  in  his  presence,  and  to  use  such  force  as 
may  be  necessary  to  effect  the  arrest. 

2.  If  a  person  disturbing  the  peace  resists  a  peace  officer,  and  in  so  doing 
'kills  said  officer,  he  is  guilty  of  murder  if  he  knew  that  the  person  attempt- 
ing to  make  the  arrest  was  an  officer,  and  guilty  of  manslaughter  if  he  did 
not  know  it. 

3.  The  law  of  self-defense  as  applicable  to  rencounters  between  priTate 
persons  does  not  apply  in  such  a  case  unless  the  person  resisting  the  arrest 
has  reasonable  grounds  to  believe,  and  does  believe,  that  the  officer  is  not 
acting  in  good  faith  in  the  attempt  to  arrest,  but  is  using  his  official  posi- 
tion to  gratify  personal  feeling  against  the  person  sought  to  be  arrested,  and 
that  by  submitting  to  arrest  he  will  be  In  danger  of  great  bodily  harm  or  of 
losing  his  life. 

Appeal  from  Scott  Circuit  Court. 

'Opinion  of  the  court  by  Judge  Hines. 

Appellant  was  indicted  for  the  murder  of  Mefford,  tried,  con- 
'victed  and  sentenced  to  the  penitentiary  for  life. 

Appellant  was  at  a  jDublic  gathering,  with  a  pistol  in  his 
hand,  disturbing  the  peace  by  cursing,  loud  talking  and  threat- 
ening to  shoot  a  certain  person,  when  Mefford,  a  constable, 
attempted  to  arrest  him,  and  being  resisted  was,  by  appellant, 
shot  and  instantly  killed. 

A  peace  oflScer  has  the  right,  and  it  is  his  duty,  to  arrest  one 
"who  is  committing  a  breach  of  the  peace  in  his  presence,  and 
to  use  such  force  as  may  be  necessary  to  effect  the  arrest,  and 
if  the  person  disturbing  the  peace  resists  arrest  and  in  so  doing 
kills  the  officer,  he  is  guilty  of  murder  if  he  knew  that  the  per- 
son attempting  to  make  the  arrest  was  an  officer,  and  guilty  of 
manslaughter  if  he  did  not  know  it.  The  law  of  self-defense 
as  applicable  to  rencounters  between  private  persons  does  not 
Apply  unless  the  person  resisting  the  arrest  has  reasonable 
grounds  to  believe,  and  does  believe,  that  the  officer  is  not  acting 
in  good  faith  in  the  attempt  to  arrest,  but  is  using  his  official 
position  to  gratify  personal  feeling  against  the  person  sought 
to  be  arrested,  and  that  by  submitting  to  arrest  and  to  being 
disarmed  be  will,  by  reason  of  this  fact,  be  in  danger  of  great 
bodily  hajm  or  of  Josing  his  life.    The  officer  being  in  the  right 
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and  in  the  discbarge  of  his  duty,  the  person  reeisting  arrest 
does  it  at  his  peril,  and  if  he  kill  he  is  guilty  of  murder  or 
manslaughter,  as  it  may  appear  that  he  knew  or  did  not  know 
the  character  in  which  the  officer  was  acting.  This  view  of 
the  law  was  presented  to  th«  jury  more  fully  and  with  more 
clearness  than  in  any  case  that  has  come  under  our  observation. 
The  accused  has  no  ground  of  complaint  that  the  law  was  not 
properly  expounded  or  that  the  whole  law  was  not  given. 
(Mackabee  v.  Commonwealth,  78  Ky.,  — ;  Earl's  Pleas  of  the 
Crown,  volume  1,  page  302.) 

Judgment  affirmed. 

W.  C.  P.  Breckinridge  for  appellant. 

P.  W.  Hardin  for  appellee. 


ROACH,  &c.  v.  AMES'  ADM'R. 

MATTHEWS'  EX'OR  v.  SAME. 

(Filed  January  10,  1882.) 

1.  Administrator  is  entitled  to  the  presumption  of  good  faith  in  the  dis- 
charge of  such  duties  as  are  not  defined  by  statute,  like  any  other  trustee. 

2.  Administrator  did  not  make  himself  responsible  to  creditors  as  under 
section  S3,  chapter  39,  General  Statutes,  by  delivering  to  the  purchaser  19,- 
000  bushels  of  corn  in  good  faith,  in  pursuance  of  contract  of  his  decedent, 
on  which  such  purchaser  had  made  large  advances  to  his  decedent,  whose 
estate  was  insufficient  to  pay  all  his  debts. 

Appeal  from  Union  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

By  section  33  of  the  General  Statutes,  chapter  39,  all  debts 
and  liabilities  of  a  decedent  are  of  equal  dignity  and  to  be  paid 
ratably  in  the  administration  of  the  estate,  except  certain  lia- 
bilities therein  specified,  and  by  section  42  of  the  same  chap- 
ter, when  the  personal  representative  has  paid  to  a  creditor  in 
an  undue  proportion  of  his  demands,  he  may  recover  from  the 
creditor,  di8tri})utee  or  devisee  the  amount  of  overpayment, 
with  the  interest  thereon.  In  the  case  before  us  the  intestate, 
W.  E.  Ames,  in  his  lifetime  sold  to  Buckham  &  Field  his  crop 
of  corn,  estimated  at  12,000  bushels,  which  Ames  was  to  shell, 
sack  and  deliver  between  the  first  and  last  of  March,  to  be 
good,  sound,  merchantable  flint  corn,  put  up  and  delivered  in 
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good  order,  at  the  price  of  45  cents  per  bushel,  to  be  paid  for 
on  delivery  by  the  vendeee.  At  the  time  of  the  sale  and 
shortly  after  the  purchasers  paid  to  Ames  on  this  sale  the 
«um  of  $2,288.26.  Anies,  before  the  corn  was  delivered,  died, 
«nd  the  appellee,  James  H.  Dyer,  was  appointed  his  adminis- 
trator. The  corn  was  shucked  and  in  pens  at  the  death  of  the 
intestate  to  enable  him  to  comply  with  his  agreement,  and 
-when  the  appellee  administered  he  delivered  the  corn  and  re- 
■ceived  the  balance  of  the  purchase  price,  with  which  he  has 
<3barged  himself  as  administrator. 

The  appellee  finding  that  liens  had  been  asserted  by  certain 
creditors  on  portions  of  the  estate  of  his  intestate,  filed  a  peti- 
tion in  equity  asking  for  an  ascertainment  of  the  liens  and  a 
reference  to  the  commissioner  for  the  purpose  of  auditing  his 
accounts  and  settling  the  estate.  An  amended  petition  was 
also  filed  in  which  the  insolvency  of  the  estate  is  alleged  by 
reason  of  the  numerous  claims  that  are  being  presented,  and 
the  chancellor  is  called  upon  to  settle  it  as  an  insolvent  estate. 
The  petition  and  amendment  were  both  filed  after  the  corn  had 
been  delivered  to  the  vendees  by  the  administrator.  The  ap- 
pellants, who  were  creditors,  filed  answers  as  well  as  exceptions 
to  the  commissioner's  report  by  which  they  seek  to  make  the 
Administrator  liable  for  delivering  the  corn,  insisting  that  the 
purchasers,  Buckham  <fe  Field,  were  not  entit  ed  to  the  corn, 
and  could  only  recover  the  amount  of  money  advanced  on  the 
purchase;  that  as  to  this  money  they  occupied  the  position  of 
a  general  creditor.  If  by  the  terms  of  the  contract  the  title 
passed  to  the  corn  at  the  time  of  the  sale,  then  the  creditors 
<5an  assert  no  claim  as  against  the  administrator,  bui},  without 
discussing  this  question,  it  seems  to  us  the  personal  representa- 
tive should  not  be  held  responsible. 

The  particular  corn  delivered  was  the  object  of  the  agree- 
ment between  the  parties.  It  had  been  placed  in  pens  ready 
for  delivery,  and  the  sum  of  $2,288.20  advanced  upon  it  by  the 
purchasers.  It  was  a  contract  the  violation  of  which  subjected 
the  estate  of  the  intestate  to  damages,  and  it  was  with  the  per- 
sonal representative,  under  the  commissioner's  terms,  to  de- 
termine whether  he  would  comply  with  the  terms  of  sale  by 
delivering  the  corn  or  refuse  to  do  so,  and  thereby  make  the 
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estate  liable  not  only  for  the  money  advanced  upon  it,  but  for 
such  damages  as  the  purchaser  would  be  entitled  to  recover  for 
the  breach  of  the  agreement. 

It  was  certainly  not  such  a  fixed  or  ascertained  liability  aa 
that  of  an  ordinary  debt,  but  involved  the  question  only  as  to 
whether  the  personal  representative  would  comply  with  the 
agreement  or  subject  the  estate  to  damages.  If  corn  had  ad- 
vanced a  dollar  on  the  barrel  the  creditor  might  then  have 
been  heard  to  complain  of  the  failure  of  the  administrator  to 
execute  the  contract  of  his  intestate.  It  is  evident  the  appel- 
lee was  not  aware  of  the  insolvency  of  the  estate  at  the  time 
he  delivered  the  corn,  and  the  only  question  really  involved  is, 
did  the  administrator  act  in  good  faith  when  executing  the- 
contract?  This  is  not  an  ordinary  demand  such  as  is  contem- 
plated by  the  statute,  that  when  discharged  it  must  be  done  at 
the  risk  of  the  personal  representative,  so  far  as  the  estate  is 
concerned. 

It  not  only  involved  the  payment  of  the  moneys  advanced, 
but  damages  for  the  nondelivery  of  the  property  purchased, 
and  the  administrator,  exercising  a  discretion  as  to  his  duty,, 
complied  with  the  terms  of  the  contract  and  relieved  the  estate 
from  a  litigation  that  must  have  resulted  in  the  assessment  of 
damages  against  it,  as  well  as  a  recovery  of  the  principal  sum 
advanced.  He  may  have  supposed  that  the  title  passed  to  the 
vendee,  as  is  insisted  by  his  counsel  in  argument  here,  but 
whether  he  did  or  not,  his  action  was  within  the  range  of  a 
discretion  he  had  the  right  to  exercise,  and  the  creditors  should 
not  complain.  An  administrator  is  entitled  to  the  presump- 
tion of  good  faith  in  the  discharge  of  such  duties  as  are  not 
defined  by  statute  like  any  other  trustee.  Section  88  of  chap- 
ter 89,  General  Statutes,  was  not  intended  to  compel  the  ad- 
ministrator to  submit  to  an  action  for  damages  for  the  purpose 
of  settling  such  unliquidated  demands  as  this,  but  it  is  his 
duty  to  do  that  which,  in  the  exercise  of  a  proper  discretion,  he 
thinks  best  for  the  interest  of  the  estate. 

Under  the  ancient  rule,  with  reference  to  the  payment  of 
debts^  the  liability  of  the  administrator  depended  principally 
upon  his  good  faith  and  vigilance  in  ascertaining  their  justice, 
and  in  equity,  when  the  personal  representative  acted  in  good 
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faith  and  paid  debts  or  claims  where  there  was  a  deficiency  of 
assets,  he  was  entitled  to  relief.  (Story's  Equity  Jurispru- 
dence, volume  1,  page  96;  3  Dana,  41.) 

While  the  relief  in  such  cases  is  now  regulated  by  statute,  it 
by  no  means  follows  that  in  the  class  of  cases  I.efore  us  all 
discretion  is  withheld  from  the  personal  representative,  and  he 
is  compelled  to  submit  to  the  costs  of  expensive  litigation  in 
order  to  settle  that  which,  as  a  prudent  business  man,  he  could 
determine  without  involving  the  estate  in  costs.  The  damages 
in  this  case  may,  and  doubtless  under  the  proof  would,  not 
have  been  heavy  against  the  estate,  but  this  court  will  not 
speculate  on  such  a  result,  and  when  the  administrator  in  good 
faith  has  complied  with  a  contract  made  by  his  intestate  for 
the  delivery  of  property  that  had  been  paid  for,  and  the  breach 
of  which  would  have  resulted  in  damages  and  costs  against  his 
estate,  the  chancellor  will  not  hold  the  personal  representative 
responsible  when  the  entire  proceeding  shows  that  he  acted  in 
the  best  of  faith.  The  claim  of  Ames'  executor  was  properly 
disregarded,  the  corn  had  been  removed  from  the  rented  prem- 
ises for  several  months,  and  the  lien  as  to  the  creditors  was 
gone. 

The  judgment  below  in  each  case  is  affirmed. 

Spalding  <fe  Spalding  for  a|)pellants. 

C.  C.  Rose  and  C.  Bennett  for  appellee. 


MADISON    COUNTY    COURT   v.  RICHMOND,  IRVINE    & 
THREE. FORKS  RAILROAD. 

(Filed  January  19,  1882.) 

1.  Subscription  for  stock  in  railroad  company  by  county  court  was  valid, 
and  binding  on  the  county  in  this  case. 

2.  Proposition  submitted  to  the  voters  of  the  county  to  subscribe  for 
stock,  upon  certain  conditions  precedent,  was  authorized  by  the  charter. 

3.  ''When  the  vote  is  taken  upon  a  proposition  to  aid  a  railroad  the  officers^ 
whose  duty  it  is  to  make  the  subscription  and  issue  the  bonds  must  follow 
the  provisions  of  the  proposition  accepted  by  the  people." 

Such  officers  can  not  alter  or  change  the  terms  or  conditions  specified  in 
the. proposition  submitted  to  the  vote. 

A  second  submission,  upon  different  terms  and  conditions,  had  no  effect 
upon  the  acceptance  of  the  proposition  on  the  first  submission  in  this  oase^ 
or  upon  its  validity. 
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4.  Whether  the  coDditions  preoedeDt,  upon  which  the  vote  of  the  county 
authorized  the  subscription  to  be  made,  had  been  complied  with  or  per- 
formed within  a  reasonable  time  is  a  jquestion  discussed  and  decided  herein. 

Delay  of  four  years  in  making  the  subscription  under  the  circumstances 
in  this  case  did  not  invalidate  it. 

5.  Bonds  bearing  less  rate  of  interest  than  specified  in  the  proposition  sub- 
mitted to  the  vote  are  valid. 

"If  the  bonds  be  issued  with  the  consent  of  the  company,  bearing  a  less 
rate  of  interest  than  8  per  cent.,  that  fact  would  not  invalidate  the  bonds, 
because  it  would  be  beneficial  to  the  obligors,  and  can  be  accomplished 
without  increasing  their  respciusibility  or  prejudicing  their  rights.*' 

Appeal  from  Madison  Common  Pleas  Court. 

Opinion  of  the  court  by  Judge  Hargia. 

By  an  act  of  the  legislature,  passed  Feburary  28,  1878,  the 
Eichmond,  Irvine  &  Three  Forks  Railroad  Co.  was  incorporated. 

Section  15  of  the  act  provided  that  whenever  the  president 
and  directors  of  the  company  shall,  in  writing,  request  the 
county  court  of  any  county  through  or  adjacent  to  which  it  is 
proposed  to  construct  its  railway  to  do  so,  such  court  may 
submit  to  the  qualified  voters  of  such  county  the  question 
whether  said  court  shall  subscribe  to  the  capital  stock  of  the 
company  for  and  in  behalf  of  the  county  the  amount  of  stock 
specified  in  the  request  of  the  company,  either  absolutely  or 
upon  such  terms  and  conditions  as  may  be  proposed  by  the 
company. 

It  also  prescribed  the  time  and  manner  of  holding  the  elec- 
tions which  might  be  ordered. 

After  specifying  by  whom  and  how  the  result  of  the  elections 
should  be  returned  and  the  vote  counted,  section  16  uses  the 
following  language: 

**And  if  it  shall  appear  that  a  majority  of  those  voting  voted 
in  favor  of  the  subscription  of  the  stock  proposed,  the  county 
judge  shall  order  the  vote  to  be  entered  of  record  and  the  sub- 
scription to  be  made  by  the  clerk  for  and  on  behalf  of  the 
-county  *  *  *  *  thus  voting,  and  on  the  terms  specified  in 
the  order  submitting  the  question  to  a  vote. "  The  president 
and  directors  of  the  company  filed  their  petition  in  the  Mad- 
ison County  Court,  and  pursuant  to  their  request  the  court  or- 
dered an  election  to  be  held  on  the  25th  of  November,  1876,  to 
take  the  sense  of  the  qualified  voters  of   the  county  on  the  pro- 
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prietyof  subscribing,  subject  to  certain  conditions,  $250,000  to 
the  capital  stock  of  the  company,  and  an  additional  sum  suffi- 
cient to  pay  for  the  right  of  way  and  depot  grounds  to  be 
Jocated  in  Madison  county. 

It  is  not  seriously  questioned  that  the  election  was  advertised 
And  regularly  held  by  the  officers  named  in  the  order;  that  the 
pool  books  were  returned  and  votes  counted  and  certified  in 
conformity  to  the  charter  of  the  company,  and  that  a  majority 
of  the  qualified  voters  of  Madison  county  voting  at  the  election 
voted  in  favor  of  the  subscription,  with  the  conditions  named 
in  the  order  under  which  the  election  was  so  held. 

After  a  careful  analysis  of  the  case  before  us  we  have  con- 
sidered that  three  general  propositions  present  themselves  for 
our  decision: 

Ist.  Is  the  order,  with  its  conditions,  of  the  county  court 
submitting  the  proposition  to  the  voters  of  Madison  county 
authorized  by  the  company's  charter  and  the  amendments 
thereto? 

2d.  Has  the  county  judge  the  authority  under  the  charter, 
vith  or  without  the  directions  of  the  county  court,  to  order  the 
subscription  to  be  made  by  the  clerk  on  the  terms  specified  in 
the  order  submitting  the  question  to  a  vote? 

If  these  propositions  be  decided  in  the  affirmative,  has  the 
company  performed  the  conditions  precedent  within  a  reason- 
able time,  and  had  the  county  judge  authority  to  hear  proof 
and  decide  on  that  question? 

The  last  proposition  involves  the  effect  of  the  judgment  ren- 
dered in  the  common  pleas  court  upon  the  same  issues  therein 
adjudicated,  and  were  again  urged  in  the  agreed  case  subse- 
•quently  submitted  to  the  circuit  court. 

The  determination  of  the  first  proposition  will  have  been 
reached  after  a  corrected  disposition  of  the  second  condition 
annexed  to  the  order  submitting  the  proposition  to  subscribe 
to  a  vote. 

That  condition  is  as  follows: 

'*It  is  further  conditioned  that  no  subscription  in  behalf  of 
Madison  county  shall  be  made  or  binding  upon  the  county 
until  a  sum  in  the  aggregate,  including  the  sum  to  be  sub- 
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scribed  by  this  county,  sbaJl  have  been  subscribed  in  a  valid 
manner  and  bona  fide  to  the  capital  stock  of  the  company  for 
the  purpose  of  constructing  said  railway,  by  solvent  persons^ 
counties  or  corporations,  amply  sufficient  to  construct  said 
railway  from  Richmond,  Ky.,  to  Beattyville,  Lee  county,  Ky., 
without  any  indebtedness  or  mortgage  of  any  kind  existing  at 
the  time  of  its  completion  and  until  satisfactory  proof  shall 
have  been  presented  to  the  county  judge  by  said  company  that 
such  subscription  has  been  made  as  aforesaid,  and  upon  such 
proof  being  made  it  shall  be  the  duty  of  the  county  judge  to 
enter  an  order  of  record  directing  the  clerk  to  make  the  sub- 
scription for  and  in  behalf  of  the  county  in  conformity  to  all 
the  conditions  and  provisions  made  in  said  order,  provided  the 
other  conditions  precedent  to  the  making  of  the  subscription 
shall  have  been  complied  with  by  the  railroad  conipany." 

The  authority  for  imposing  this  condition  is  found  in  the 
general  provision  of  section  15  of  the  charter,  wherein  it  ia 
provided  that  the  county  court  may  submit  the  question  to  the 
voters  of  the  county,  whether  said  court  shall  subscribe,  either 
absolutely  or  upon  such  terms  and  conditions  as  may  be  pro- 
posed by  the  company. 

There  is  hardly  room  for  argument  on  so  plain  a  proposition. 

The  company  was  the  judge  of  the  character  of  the  proposi- 
tion it  would  jiropose  to  the  voters,  and  the  county  court  had 
the  discretionary  power,  under  this  section,  to  submit  or  not 
to  submit  the  question,  as  in  the  judgment  of  a  majority  of 
the  court,  composed  of  the  judge  and  justices,  might  seem  best, 
and  the  voters  had  the  ultimate  power  of  rejection  or  adoption. 

But  the  company  having  proposed  the  terms  and  conditions 
of  the  contemplated  subscription,  the  county  court  having 
made  the  order  in  harmony  therewith,  and  the  vote  being 
taken  in  pursuance  of  the  order  which  is  authorized  by  the 
charter,  the  county  court  has  no  power  to  revoke  its  action, 
and  thereby  assume  legislative  functions. 

The  county  court  and  county  judge  are  the  agents  under  the 
charter  of  the  legislature,  which  may  change,  modify  or  en- 
large their  powers  and  control  and  direct  their  action  in  carry, 
ing  out  any  legitimate  legislative  purpose  expressed  in  tha 
charter. 
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This  position  is  sustained  by  the  text  on  page  258  of  Bur- 
roughs on  '* Public  Securities,"  where  it  is  said: 

"When  the  vote  is  taken  upon  a  proposition  to  aid  a  rail- 
road the  oflBcers  whose  duty  it  is  to  make  the  subscription  and 
issue  bonds  must  follow  the  provisions  of  the  proposition  ac- 
cepted by  the  people. 

** They  can  not  alter  them  in  any  matter  of  substance,  nor 
can  the  municipal  authorities,  such  as  the  council  of  the  city, 
change  the  terms  of  aid  or  alter  the  conditions  upon  which  it 
is  given.  Even  the  people  themselves  can  not,  by  a  second 
vote,  change  the  terms  of  the  iSrst  submission."  (Town  of 
Plattville  V.  Galena,  43  Wis.,  48;  Hodgman  v.  Chicago  &  St. 
Paul  R.  R.  Co.,  20  Minn.,  48.) 

It  is  true  that  section  15  uses  this  language,  ''whether  said 
court  shall  subscribe,"  but  it  is  also  true  that  section  16  pro- 
vides that  if  it  shall  appear  that  a  majority  of  those  voting 
voted  in  favor  of  the  subscription  of  the  stock  proposed  the 
county  judge  shall  order  the  subscription  to  be  made  by  the 
clerk  on  the  terms  specified  in  order  submitting  the  question 
to  a  vote. 

From  a  superficial  view  it  might  be  inferred  that  these  sec- 
tions conflict,  but  construed  in  connection  with  each  other 
they  readily  harmonize  and  evince  the  purpose  on  the  part  of 
the  legislature  to  afford  an  easy  and  safe  mode  of  making  the 
subscription  by  a  responsible  official  whom  the  county  court 
had  the  power  to  require  to  hear  proof  of  performance  by  the 
company  of  the  conditions  precedent. 

It  is  true  that  the  county  court  might  have  reserved  to  itself 
the  right  to  hear  the  proof  and  decide  upon  its  sufficiency,  but 
it  did  not  do  so,  and  we  are  unable  to  find  in  the  charter  that 
such  power  is  delegated  to  the  county  court,  to  be  exercised  by 
it  exclusively. 

The  general  power  confided  to  the  county  court,  to  require- 
conditions  to  be  annexed  to  propositions  of  the  company  be- 
fore submitting  them  to  a  vote,  and  the  command  of  section 
16  to  the  county  judge,  that  he  shall  order  the  subscription  to 
be  made  by  the  clerk  on  the  terms  specified  in  the  order  sub- 
mitting the  question,  precludes  all  doubt  of  the  power  of  the 
couuty  court  to  specify  as  part  of  the  terms  or  conditions  of 
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its  order  that  the  county  judge  shall  hear  proof  of  perform- 
ance of  the  conditions  imposed  upon  the  company  before  be 
shall  order  the  subscription  to  be  made. 

According  to  our  construction  of  section  16  the  county  court 
had  the  alternative  power  of  hearing  the  proof  or  annexing  a 
condition  to  the  subscription  that  the  county  judge  should  hear 
it,  or  it  might  have  submitted  the  proposition,  \uthout  any 
such  condition  as  No.  2,  above  quoted,  and  then  it  would  have 
been  the  duty  of  the  county  judge  to  order  the  subscription  to 
be  made  on  the  remaining  conditions,  and  such  a  suljscriptioD 
would  have  been  conditional,  but,  nevertheless,  a  subscrip- 
tion subject  to  defeat  by  failure  upon  the  part  of  the  comj>any 
to  comply  with  the  conditions. 

The  charter  does  not  specify  what  particular  conditions  the 
<30unty  court  may  embrace  in  the  order  submitting  the  propo- 
sition of  the  company  to  a  vote,  the  propriety  and  necessity  of 
the  conditions  belong  to  the  discretion  of  the  county  court,  but 
that  discretion  must  be  exercised  before  the  vote  shall  be  taken, 
■  as  thereafter  nothing  is  left  to  the  county  court,  county  judge 
or  county  clerk,  but  pursuit  of  the  statute,  and  strict  obedience 
to  its  requirements. 

The  county  court  had,  therefore,  the  power  to  impose  the 
conditions. 

The  majority  of  the  electors  cast  their  votes  in  favor  of  the 
proposition  as  conditioned,  thus  creating  the  jurisdictional 
fact  and  foundation  for  the  action  of  the  county  judge,  who 
was  hound  to  respect  the  terms  and  conditions  specified  in  the 
order  of  the  county  court  submitting  the  question  to  a  vote, 
and  in  ordering  the  subscription  to  be  made  by  the  clerk. 

And  an  essential  part  of  the  terms  specified  in  the  order  of 
the  county  court  was  that  upon  proof  being  presented  to  the 
county  judge  that  the  additional  subscriptions  named  in  con- 
dition 2  had  been  obtained,  and  that  the  other  conditions 
precedent  had  been  complied  with,  he  shoujd  order  the  sub- 
scription to  be  made  by  the  clerk. 

This  the  county  judge  has  done,  and  his  action  is  conclusive 
unless  fraud  or  bad  faith  or  a  wilful  perversion  of  the  proof  be 
■shown  upon  the  part  of  himself  or  the  company,  and  no  tai:>t 
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or  suspicion  of  unfairness  in  hig  or  the  company's  action  ii^. 
even  suggested. 

If  he  has  honestly,  though  erroneously,  judged  as  to  thesuffi- 
cienc3^  of  the  proof,  and  the  county  court  might  have  been  less, 
liable  to  mistake,  yet  this  question  being  one  about  which  the^ 
judgment  of  the  county  court  or  the  county  judge  had  to  be  in- 
voked and  trusted,  and  the  county  court  having  yielded  or 
shifted  this  responsibility  to  the  county  judge,  who  was  au- 
thorized by  the  charter  to  exercise  it,  we  can  perceive  no  rea- 
son for  disturbing  his  action. 

But  the  breadth  of  this  proposition  is  not  required  to  sustain 
it,  as  the  agreed  facts  concede  that  the  proof  of  all  the  con- 
ditions necessary  to  his  action  was  sufficient. 

Having  disposed  of  the  first  proposition  very  little  need  be- 
said  upon  the  second. 

By  the  express  provisions  of  section  16  the  county  judge  is 
authorized  to  order  the  subscription  on  no  other  terms  than 
those  prescribed  by  the  county  court  and  voted  on  by  the  peo- 
ple. If  there  had  been  annexed  to  the  proposition  conditions 
which  made  no  reference  to  the  county  judge  or  his  duties, 
upon  a  favorable  vote  being  had.  without  directions  from  the 
county  court,  it  would  have  been  the  duty  of  the  county  judge 
to  order  the  subscription  to  be  made  on  the  terms  specified  in. 
such  proposition  and  its  conditions. 

But  it  seems,  in  order  to  guard  against  making  a  conditional 
subscription,  the  county  court  determined  to  convert  what  was 
apparently  a  conditional  eusbcription  as  voted  upon   into  an 
absolute  subscription  by  requiring  proof  to  be  produced  to  the- 
county  judge  that  all  the  conditions  precedent  had  been  com- 
plied with  before  he  should  order  the  subscription  to  be  made. 
Requiring  proof  that  the  conditions  precedent  had  been  per- 
formed only  added   strength  to  the  propriety  of  an   act  the- 
county  judge  had   the  power  to  perform,   and  which  was   his 
duty  to  do,  even  if  the  county  court  had  imposed  conditions 
that  such  proof  should  be  heard  by  it,  as  in  all  cases,  whether 
the  proposition  be  absolute  or  conditional,  it  is  the  duty  of  the* 
county  judge  upon  ascertaining,  by  the  mode  pointed  out  in 
the  charter,  that  a  majority  of  those  voting  had  voted  in  favor 
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of  the  subscription,  to  order  it  to  be  made  by  the  clerk  ou  the 
terms  specified  in  the  order  submitting  the  question  to  a  vote. 

The  county  court  and  county  judge  are  as  much   bound  as 
^the  company  to  conform  to  the  charter  in  exercising  the  dele- 
gated authority  which  the  legislature  has  invested  them  with 
as  its  agents,  and  no  departure  from  its  terms  can  be  indulged 
by  any  of  them. 

Hence  the  order  of  revocation  made  by  the  county  court  and 
the  second  election  were  inefi'ecutal  to  alter  the  terms  on  which 
the  vote  was  first  taken. 

A  legal  submission  to  the  election,  their  approval  and  com- 
pliance by  the  company,  with  the  conditions  of  the  proposed 
subscription,  constitute  all  the  necessary  preliminary  facts  to 
a  valid  subscription  by  the  county  clerk,  made  in  obedience  to 
the  order  of  the  county  judge. 

The  authority  conferred  upon  the  county  court  and  county 
Judge  by  the  charter  under  consideration  is  much  broader  and 
very  different  from  the  powers  considered  in  the  cases  of  the 
Mercer  and  Garrard  County  Courts  v.  Kentucky  River  Naviga- 
tion, 8  Bush,  897. 

Then  the  act  conferred  upon  the  justices  composing  the 
county  courts  authority  which  was  purely  personal,  and  the 
agent  who  made  the  subscription  acted  out  of  court,  with  no 
warrant  of  law  for  his  appointment  or  action. 

This  reference,  with  what  has  gone  before  in  this  opinion, 
manifests  the  distinction  between  the  cases. 

Even  if  the  company  and  its  agents,  pending  the  considera- 
tion of  the  proposition  by  the  people  before  the  election,  repre- 
sented to  them  that  their  favorable  vote  would  enable  the 
company  to  procure  subscriptions  from  cities,  counties  and 
other  corporations,  yet  it  appears  from  the  proposition  and  the 
conditions  on  which  the  people  voted  that  they  did  not  rely 
upon  such  representations,  because  they  guarded  themselves  as 
'Subscribers  from  .responsibility  which  might  accrue,  notwith- 
standing the  company  could  not  comply  with  the  alleged  repre- 
'sentations,  by  requiring  it  not  only  to  procure  such  additional 
-subscriptions  from  oities,  ^Mxinties  and  other  corporations,  bnt 
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to  adduce  proof  thereof  to  the  county  judge  before  the  sub- 
•scription  should  be  made  br  binding  upon  the  county. 

It  can  not  be  that  people  securely  guard  themselves  against 
misrepresentation  and  even  against  an  honest  mistake  of  judg- 
ment, and  then  become  influenced  by  the  representations  which 
they  have  rendered  harmless,  even  if  these  representations 
turn  out  to  be  false. 

The  object  of  the  county  court  seems  to  have  been  to  secure 
the  peoplefrom  loss  which  might  resultfrom  an  abortive  effort 
to  build  the  road. 

And  if  the  conditions  imposed  by  it  are  complied  with,  and 
•we  have  no  ground  to  doubt  that  fact  as  it  is  agreed  the  proof 
before  the  county  judge  shows  the  performance  of  the  condi- 
tions precedent  by  the  company,  there  can  be  no  possible  dan- 
ger of  the  subscription  of  the  county  being  squandered. 

Considering  all  the  circumstances  of  this  case  we  do  not 
think  that  the  time,  merely  within  which  the  road  should  be 
built,  was  the  leading  or  essential  element  that  governed  the 
voters  in  casting  their  ballots  for  the  subscription,  as  no  time 
was  specified  in  any  of  the  conditions  within  which  the  addi- 
tional subscriptions  should  le  obtained,  and  doubtless  it  was 
left  out  of  the  order  of  submission  for  fear  it  might  defeat  the 
great  object  which  a  majority  of  the  county  court  and  voters 
had  in  view. 

In  this  state  of  case  the  law  fixes  a  reasonable  time  as  the 
period  within  which  the  conditions  should  be  performed. 
What  is  reasonable  time  must  depend  upon  the  nature  and  ex- 
tent of  the  thing  to  be  done,  and  the  character  of  the  person 
who  is  to  do  it. 

Many  things  involving  information,  skill,  discretion  and 
great  labor  are  to  be  done  before  subscrii)tion8  can  be  obtained 
€rom  cities  and  counties,  as  is  aptly  illustrated  by  the  course 
and  character  of  the  cases  we  are  now  considering. 

And  in  view  of  the  efforts  of  the  appellee  to  obtain  other 
•subscriptions  and  the  obstacles  which  the  county  court  has 
placed  in  its  way,  by  attempting  to  impose  limitations  unau- 
thorized by  law,  after  a  legal  vote  had  been  taken  in  favor  of 
the  subscription  and  the  consumption  of  time  necessary  to  a 
second  election  which  the  county  court  participated  in  secur- 
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ing,  in  order  to  modify  the  terms  of  subscription  which  had 
passed  beyond  its  lawful  power,  we  are  not  convinced  that  the- 
mere  lapse  of  four  years,  unconnected  with  any  purposed  delay, 
is  an  unreasonable  length  of  time  to  indulge  the  company  in 
obtaining  the  subscriptions  prerequisite  to  a  valid  subscription 
by  Madison  county. 

In  the  action  in  the  common  pleas  court  the  identical  ques- 
tion as  to  the  unreasonable  time  which  the  appellee  is  alleged 
to  have  taken  to  obtain  the  additional  subscriptions  was 
raised  and  adjudicated  on  by  that  court. 

And  it  furnishes  a  bar  to  the  proceedings  herein  in  so  far  as 
they  are  based  upon  that  quf'stion.  (Aurora  v.  West,  7  Wal- 
lace, 82;  2  Smith's  Leading  Cases,  7  Amer.  Ed.,  762  to  790; 
Henderson  v.  Henderson,  820  Hare,  115.) 

By  the  provisions  of  the  amendment  of  28d  February,  1876, 
section  3,  it  is  the  duty  of  the  county  court  to  issue  the  bonds 
for  the  subscription  when  proper  application  shall  be  made  ta 
it  for  that  purpose,  after  the  subscription  to  the  capital  stock 
shall  have  been  made.  This  duty  the  county  court  performa 
by  ordering  the  bonds  to  be  issued  and  signed  ])y  the  county 
judge  and  countersigned  by  the  county  clerk,  except  as  to  the 
coupons,  which  the  clerk  alone  can  be  required  to  sign. 

If  the  bonds  be  issued,  with  the  consent  of  the  company, 
bearing  a  less  rate  of  interest  than  8  per  cent.,  that  fact  would 
not  invalidate  the  bonds,  because  it  would  be  beneficial  to  the 
obligors  and  can  be  accomplished  without  increasing  their  re- 
sponsibility or  prejudicing  their  rights. 

The  form,  terms  and  purpose  for  which  the  bonds  may  be 
issued  can  not  be  altered,  and  if  they  be  issued  in  conformity 
to  the  terms  on  which  the  people  voted  and  in  accordance  with 
the  charter  in  every  other  respect  save  the  voluntary  deduction- 
or  surrender  of  two  per  cent.,  or  any  amount  of  the  interest,  on 
the  part  of  the  company,  the  bonds  so  issued  will  be  valid. 

The  judgment  of  the  common  pleas  court  sustaining  the  de- 
murrer to  the  petition  and  the  judgment  on  the  agreed  facts 
by  the  circuit  court  must,  for  the  reasons  given,  be  affirmed. 

T.  J.  Scott  for  appellant. 

J.  B.  McCreary,  W.  B.  Smith,  C.  F.  &  A.  R.  Burnam  and  C. 
H.  Breck  for  appellee. 
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REDMAN  V.  BEDFORD. 
(Filed  January  19,  1882.) 

1.  Rents  In  case  of  death  of  life  tenant,  whether  payable  In  money  op  In  a 
proportion  of  the  crop  raised  on  the  shares  on  the  land,  should  be  appor- 
tioned between  the  remainderman  and  the  representative  of  the  life  tenant. 

a.  The  relation  of  landlord  and  tenant  existed  in  this  case  wherein  the 
owner  of  a  life  estate  in  land  rented  to  or  permitted  another  to  cultivate  a 
field  in  wheat  on  shares,  each  furnishing  one-half  of  the  seed,  the  latter 
sowing,  cutting  and  paying  for  the  threshing  of  the  same,  one-half  of  thft 
crop  to  be  delivered  to  the  landlord  at  the  machine. 

Appeal  from  Bourbon  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

Redman  died  in  June,  1879.  He  held  an  estate  for  life  in  a 
tract  of  land  in  the  county  of  Bourbon  with  the  remainder 
vested  in  his  children.  Preceding  his  death  and  for  that  year 
he  rented  to  or  permitted  one  Tate  to  cultivate  a  field  in 
wheat  on  shaK^ri,  Redman  to  furnish  half  the  seed  wheat  and 
Tate  the  other  half.  Tate  was  to  sow,  cultivate  and  cut  the 
wheat,  pay  for  threshing  and  give  to  Redman  one-half  the  crop 
after  it  was  threshed,  to  be  delivered  at  the  machine.  Nothing- 
was  said  about  the  time  of  renting.  Tate,  with  his  teams,  put 
in  and  harvested  the  crop,  and  when  the  wheat  was  ready  to  be 
delivered  Bedford,  the  appellee,  who  had  administered  on  the 
goods  of  Redman,  took  one-half  of  the  wheat,  and  this  contro- 
versy is  between  Bedford  and  the  heirs  or  children  of  the  de- 
cedent, the  latter  claiming  an  interest  in  the  crop  or  a  j)art  of 
the  rent.  We  think  the  appellants  were  entitled  to  recover,, 
and  that  the  relation  of  landlord  and  tenant  existed  between 
the  life  tenant  and  Tate.  The  first  section  of  article  5  of  chap- 
ter 60,  General  Statutes,  provides  that  when  contracts  are 
made  by  which  the  landlord  is  to  secure  a  portion  of  the  crop 
as  comuensation  for  the  use  and  rent  of  the  land  the  rights  of 
the  landlord  shall  be  protected  even  against  an  innocent  pur- 
chaser so  long  ns  tlio  crop  remains  on  the  land,  although  severed 
from  it,  but  doen  n«jt  apply  to  an  innocent  purchaser  without 
notice  after  its  removal  for  twenty  days  from  the  rented  prem- 
ises on  which  it  is  planted.  The  use  of  land  under  like  con- 
tract is  common  within  the  State,  and  it  is  evident  from  the 
February,  1882—3 
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provision  of  the  statute  referred  to  that  the  relation  of  land- 
lord and  tenant  exists  in  such  cases,  although  no  defined  term 
is  to  be  found  iu  the  contract  between  the  parties,  nor  did  the 
renting  terminate  at  the  death  of  the  life  tenant  (Section  29 
of  chapter  30,  General  Statutes).  The  tenant  has  the  right  to 
the  exclusivo  use  of  the  land  for  the  purposes  of  planting,  ma- 
turing and  harvesting  his  crop  and  could  maintain  trespass  for 
an  unlawful  entry  upon  it.  Section  30  of  article  2  of  chapter 
89,  General  Statutes,  provides:  **When  a  person  who  has  a 
freehold  or  an  uncertain  interest  in  land  shall  rent  out  the 
land  and  die  before  the  rent  becomes  due,  the  rent  of  the  land 
shall  be  apportioned  between  the  personal  representatives  of 
the  deceased  and  the  person  who  shall  succeed  to  the  land  as 
heir,  personal  representative,  devisee  or  person  in  reversion  or 
remainder,  unless  iu  the  case  of  a  devisee  the  will  shall  other- 
wise direct."  Neither  section  27  nor  28  apply  to  a  case  of  rent- 
ing, nor  do  we  mean  to  adjudge  that  they  apply  to  the  case  of 
a  life  tenant.  It  is  not  necessary  to  decide  that  question. 
After  deducting  the  value  of  the  wheat  furnished  by  the  life 
tenant  for  sowing  the  ground,  the  balance  of  the  rent  should 
be  apportioned  between  the  remainderman  and  the  representa- 
tive of  the  life  tenant. 

Judgment  reversed  and  cause  remanded  for  further  proceed- 
ings consistent  with  this  opinion. 

Brent  &  McMillan  for  appellant. 

Chas.  Offutt  for  appellees. 
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(Filed  January  10,  1882— Not  to  be  reported.  )  , 

1.  Prosecution  of  suit  for  infant  by  next  friend  after  the  arrival  of  the  in-  ' 
fUnt  at'fuH  affe->rigbt  to  object  thereto  may  be  walTed.  < 

"The  defendant  having  filed  his  answer  and  gone  to  trial  without  except-  I 

ing,  it  is  now  too  late  to  object  that  the  action  was  prosecuted  by  her  next 
friend  after  she  arrived  at  full  age,  or  that  he  (the  next  friend)  failed  to 
show  his  right  to  sue  as  required  by  section  37,  Civil  Code." 

2.  Unless  the  verdict  is  flagrantly  contrary  to  the  evidence  the  Court  of 
Appeals  will  not  reverse  the  decision  of  the  lower  oourt  as  contrary  to  the 
weight  of  the  evidence. 

8.  Evidence  irrelevant  to  the  issue  was  properly  excluded  in  this  case. 
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4.  Error  not  prejudioial  to  tbe  substantial  rights  of  the  appellant  will  not 
authorize  a  reversal. 

Appeal  from  Mason  Circuit  Court. 

Opinion  of  tbe  court  by  Chief  Justice  Lewis. 

The  verdict  of  tbe  jury  and  judgment  of  the  court  having 
been  rendered  against  tbe  defendant  in  this  action  for  the  sum 
■of  $400,  he  has  appealed  to  this  court  and  assigned  various 
errors,  which  will  be  considered  in  their  order: 

Ist,  Appellee,  Emma  Cunningham,  being  an  infant  under 
twenty-one  years  of  age  when  the  action  was  brought,  had  the 
Tight  to  sue  by  her  next  friend.  And  the  defendant  having 
filed  his  answer  and  gone  to  trial  without  excepting,  it  is  now 
too  late  to  object  that  the  action  was  prosecuted  by  her  next 
friend  after  she  arrived  at  full  age,  or  that  he  failed  to  show 
his  right  to  sue  as  required  by  section  87,  Civil  Code. 

2d.  In  this  case  the  plaintiff,  Emma,  testifies  positively  and 
tlistinctly  to  tbe  truth  of  tbe  allegations  of  the  petition,  and 
though  the  defendant,  with  equal  distinctness  and  emphasis, 
testifies  to  the  contrary,  and  some  facts  are  found  tending  to 
contradict  her  statement  and  corroborate  his,  still,  as. the  jury 
is  made  the  triers  of  the  facts  and  the  judges  of  the  credibility 
of  tbe  witnesses,  this  court  is  not  authorized  to  setaside  the 
verdict  because  not  able  to  say  it  ispalpably.against  the  weight 
uf  tbe  testimony. 

8d.  Considering  the  character  of  the  assault  alleged  to  have 
been  committed,  the  condition  and  relation  of  the  parties  at 
the  time,  and  the  estimate  usually  and  properly  put  upon 
female  chastity,  we  are  not  prepared  to  say  the  damages  in 
this  case  are  excessive,  appearing  to  have  been  given  under  the 
influence  of  passion  or  prejudice. 

4th.  As  appellee,  Emma,  does  not  appear  to  have  been  .a 
party  to,  or  in  any  way  connected  with,  the  difficulty  between 
appellant  and  her  brother  Jacob,  we  are  of  the  opinion  the 
testimony  of  appellant  in  regard  to  it  was  properly  excluded. 

5th.  We  perceive  no'  error  in  the  instructions  given  by  the 
court  at  the  instance  of  the  plaintiffs,  except  that  the  word 
*'wrongfully"  is  improperly  usee)  in  the  first  instruction.  But 
to  that  appellant  can  not  object  because  it  was  prejudicial,  not 
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to  him  but  to  appellee.  The  court  instructed  the  jury  to  find 
for  the  plaintiff  in  case  they  believed  appellant  assaulted  her 
in  the  manner  alleged  in  the  petition.  To  this  mode  of  calling 
the  attention  of  the  jury  to  the  issue  made  by  the  pleadings  we 
see  no  objection.  As  to  the  second  instruction  it  was  given  in 
the  usual  and  proper  language,  and  did  not  prejudice  the  sub* 
stantial  right  of  appellant. 

Whereupon  the  judgment  is  affirmed. 

Wads  worth  &  Son  for  appellant. 

I.  C.  Campbell  for  appellees. 


PERKINS  V.  FISHER. 
(Filed  January  14,  1882.) 

Discharge  in  bankruptcy  of  a  member  of  a  firm  on  bis  individual  petition^ 
and  without  any  proceedings  by  or  against  the  firm,  does  not  release  the 
bankrupt  from  liability  for  his  partnership  debts. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  record  in  this  case  shows  that  the  appellee  was  a  mem- 
ber of  two  firms,  one  under  the  style  of  Wm.  Fisher  <fe  Bro. 
and  the  other  of  Carter  &  Fisher.  Carter  &  Fisher  filed  their 
petition  in  f)ankruptcy  asking  to  be  relieved  from  their  firm 
liabilities  of  Carter  &  Fisher  and  their  individual  indebted- 
ness. They  obtained  a  discharge  in  the  usual  form  from  the 
firm  and  individual  debts,  and  after  this  was  done  the  appel- 
lant instituted  this  action  on  two  bills  of  exchange  accepted 
by  the  firm  of  Wm.  Fisher  &  Bro.  for  several  hundred  dollars. 
The  appellee  pleaded  his  discharge  in  bankruptcy  to  which  the 
appellant  replied  that  it  was  a  debt  of  the  firm  of  Wm.  Fisher 
&  Bro.,  and  that  said  firm  never  went  into  bankruptcy,  but,  on 
the  contrary,  had  and  owned  assets  that  should  be  applied  to 
the  payment  of  the  two  bills,  further  averring  that  the  bank- 
rupt court  took  no  jurisdiction  of  the  firm  assets  of  Wm.  Fisher 
&  Bro.,  nor  were  the  claims  of  the  creditors  of  that  firm  pre- 
sented for  payment  or  its  assets  distributed.  There  is  no  proof 
on  this  record  that  any  such  claim  was  presented  or  that  the 
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3^Beet8  of  the  firm  of  Wm.  Fisher  &  Bro.  were  distributed 
among  creditors,  but,  on  the  contrary,  the  facts  all  conduce  to 
sustain  the  reply.  The  firm  of  Wm.  Fisher  &  Bro.  may  be 
perfectly  solvent  and  the  firm  of  Carter  &  Fisher  insolvent, 
and  their  individual  assets  insufficient  to  pay  their  individual 
debts.  If  this  creditor  of  the  firm  of  Wm.  Fisher  &  Bro.  had 
presented  his  claims  for  payment  he  certainly  could  have  re- 
ceived nothing  until  the  partnership  creditors  of  Carter  & 
Fisher  had  been  satisfied,  and  in  Hudgens  v.  Lane,  11  Nat.  Bk. 
Eegister,  — ,  it  was  decided  that  the  discharge  of  a  meniber  of 
a  firm  on  his  individual  petition  in  bankrputcy  and  without 
any  proceeding  of  or  against  the  firm  does  not  release  the 
bankrupt  from  the  partnership  debts. 

Drumond,  Judge,  In  re  Noonaii,  8  Biss.,  491,  says:  **It  is 
difficult  to  see  how  any  member  of  the  firm  can  be  released 
from  his  personal  liabilities  as  such  without  the  court  author- 
itatively looking  into  the  transactions  of  the  firm  and  settling 
up  its  affairs.  A  man  can  not  be  discharged  from  his  liabil- 
ities as  a  member  of  the  firm,  unless  the  debts  and  assets  of 
the  firm  are  considered  and  adjudicated  upou  by  the  court. 
{Cary  v.  Reny,  (57  Maine.,  — . ) 

In  this  case  there  is  an  attempt  to  show  that  these  claims 
were  presented  and  passed  on  by  the  bankrupt  court,  but  there 
is  no  proof  of  this  fact  other  than  the  explanation  made  by 
the  appellant  that  he  presented  the  claim  and  was  told  the 
court  had  no  jurisdiction  over  the  assets  of  Wm.  Fisher  &  Bro. 
The  appellant,  from  the  facts  before  us,  was  entitled  to  a  judg- 
ment. The  judgment  is  reversed  and  cause  remanded  for 
further  proceedings  not  inconsistent  with  this  opinion. 

Wier,  Wier  <fe  Walker  for  appellant. 

Geo.  W.  Jolly  for  appellee. 


HOOD'S  ADM'X  v.  HOOD'S  DEVISEES. 

(Filed  January  26,  1882.) 

Creditors  who  fnll  to  appear  and  file  their  claims  in  an  action  by  a  per- 
gonal representative  to  settle  and  distribute  the  estate  of  a  decedent  are  not 
barred  by  such  failure  from  bringing  an  action  against  any  legatee  or  dis- 
tributee within  the  time  prescribed  by  section  434  of  the  Code. 
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But  when  a  oreditor  itf  madei  a  party  to  the  action  and  served  wHb  proeesB^ 
and  called  upon  to  assert  any  claim  be  may  have  against  the  decedent,  soeb 
creditor  should  be  required  to  appear  and  present  his  claim  or  have  it  barredi 
against  legatees  and  distributees. 

Appeal  from  Madison  Common  Pleas  Court. 

Opinion  of  the  court  by  Judge  Harris. 

Mrs.  Hood  having  made  her  will  and  devised  her  estate  to 
Mrs.  Little  and  Mrs.  Arnold,  who  were  her  only  children,  died 
leaving  considerable  real  property,  but  little  personal  property^ 
and  some  debts  unpaid. 

Mrs.  Little  was  appointed  administratrix,  and  Lrought  thi9 
suit  against  Mrs.  Arnold,  her  husband,  James  H.  Arnold  and 
one  of  the  creditors  of  the  decedent  for  the  purpose  of  settling 
her  accounts,  paying  the  debts  and  dividing  the  estate  in  pur* 
miance  of  the  provisions  of  the  will. 

She  alleged  that  the  defendant,  James  H.  Arnold,  had  a 
claim  against  the  e^ate  for  goods  amounting  to  some  $400. 

The  clerk  made  an  order  for  the  creditors  to  appear  before 
the  master  and  prove  their  claims  before  a  certain  day  fixed  iit 
the  order. 

Mrs.  Arnold  answered  the  petition,  making  no  reference  to 
her  husband's  claim  against  the  estate. 

The  master  reported  his  settlement  with  the  administratrix 
to  the  first  term  after  the  reference  to  him  by  the  clerk.  It 
appears  by  the  report  that  the  administratrix  had  paid  Arnold'* 
debt,  which  she  referred  to  in  her  petition. 

In  vacation  the  administratrix  filed  an  amended  petition,, 
alleging  that  Arnold  was  giving  it  out  in  speeches  that  he  had 
a  claim,  evidenced  by  note,  against  the  estate  for  $9,000  or 
$9,500,  and  that  she  knew  nothing  of  its  existence  or  genuine- 
ness, and  saked  that  he  be  required  to  file  the  note  so  its  gen- 
uineness and  validity  might  be  adjudicated  and  the  estate 
finally  and  fully  settled  and  properly  divided  between  her  and 
her  sister,  as  its  existence  and  nonsettlement  would  be  a  cloud 
upon  her  share  of  the  realty  after  division. 

On  motion  of  Arnold  and  wife  the  amended  petition  was 
stricken  from  the  files  and  the  estate  settled  and  division  mada 
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witbou<>  reference  to  the  supposed  claim  of  Aruoldv  and  the  ad- 
miDistratrix  appeals. 

Section  488  of  the  Civil  Code  provides  that  **creditor8  failing 
to  appear  and  prove  their  claims,  agreeably  to  such  order,  shall 
have  no  claim  against  the  executor  or  administrator  who  has 
actually  paid  out  the  estate  in  expenses  of  administration,  and 
to  creditors,  legatees  or  distributees." 

And  section  434  provides  that  legatees  and  distributees  shall 
be  liable  to  a  direct  action  by  a  creditor  to  the  extent  of  estate 
received  by  each  of  them,  notwithstanding  the  failure  of  the 
creditor  to  appear  and  the  discharge  of  the  personal  representr- 
ative  as  prescribed  in  the  preceding  seotioD. " 

These  sections  render  the  general  proceeding,  to  settle  estates 
of  deceased  persons,  as  provided  by  chapter  18,  title  10,  Civil 
Code,  inconclusive  against  any  of  the  creditors  who  fail  to  ap- 
pear and  prove  their  claims,  and  the  suit  will  furnish  no  bar 
to  any  future  action  of  the  creditor,  brought  within  the  period 
prescribed  by  said  section  484,  against  legatees  and  distributees. 

But  we  can  perceive  no  reason  why  the  creditors,  when 
known  and  made  parties  to  the  action  and  served  with  process, 
shall  not  be  compelled  to  answer  definite  allegations  descrip^- 
tive  of  their  claims  and  either  set  up  or  abandon  them  against 
the  estate. 

And  when  devisees  as  well  as  creditors  are  made  parties,  as 
is  done  in  this  case,  and  one  of  the  creditors  holds  a  claim 
which,  if  allowed,  would  alter  the  division  of  the  estate  by 
giving  one  of  the  devisees  more  and  the  other  less,  such  cred- 
itor should  be  required  to  present  his  claim  or  have  it  barred 
against  legatees  and  distributees  as  well  as  against  the  repre- 
sentatives, as  there  should  be  an  end  of  litigation,  and  multi- 
plicity of  actions  avoided. 

The  amended  petition  filed  in  vacation  by  the  administratrix 
was  the  proper  mode  of  presenting  an  issue  as  to  the  claim  of 
James  H.  Arnold,  based  on  a  note  which  he,  as  alleged,  claims 
was  given  to  him  in  order  to  equalize  his  wife  with  her  sister, 
because  of  advancements  made  to  Little  and  wife. 
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Wherefore,  the  judgment  striking  the  amended  petition  from 
the  files  is  reversed  and  cause  remanded  for  further  proper 
proceedings. 

J.  W.  Caperton  and  W.  B.  Smith  for  appellant. 

C.  F.  <&  A.  R.  Burnam  for  appellees. 


BUNGER  V.  HART. 

(Filed  January  25,  188'2— Not  to  be  reported.) 

1.  A  party  loaning  money  at  nsurioqs  rate  of  interest  does  not  thereby 
forfeit  all  interest,  but  is  entitled  to  recover  judgment  for  the  legal  rate. 
(Johnson  v.  Utley,  ante,  page  338.) 

2.  It  was  not  a  clerical  misprision,  but  was  an  error  of  the  court  to  render 
judgment  for  more  than  the  legal  rate  of  interest  in  this  action  on  a  note 
bearing  interest  at  the  rate  of  10  per  cent.,  wherein  the  plaintiff  prayed  for 
judgment  for  his  debt,  interest  and  costs,  and,  therefore,  because  it  was  an 
error  of  the  court  to  render  the  judgment  for  a  greater  than  the  legal  rate  of 
interest,  it  was  not  necessary  for  the  defendant  to  move  the  lower  court  to 
modify  or  amend  the  judgment  before  appealing. 

Appeal  from  Hardin  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Lewis. 

It  was  not  necessary  that  a  motion  in  the  court  below  to  set 
aside  or  modify  the  judgment  should  have  preceded  this  apj^eal, 
for  section  703,  Civil  Code,  does  not  apply  in  this  case.  The 
plaintiff  having  prayed  for  interest  at  the  rate  of  10  per 
cent.,  it  was  an  error  of  the  court  and  not  a  clerical  misprision 
to  adjudge  it  to  him. 

Counsel  for  appellant  contend  that  as  8  per  cent,  per  annum 
was  the  conventional  rate  of  interest  authorized  by  law  at  the 
date  of  the  note  sued  on,  and  interest  at  the  rate  of  10  per 
cent,  per  annum  was  intentionally  charged,  the  court  below 
erred  in  failing  to  adjudge  the  whole  interest  forfeited.  But 
this  court,  in  the  case  of  Johnson  v,  Utiey,  decided  October  28, 
1880,  held  otherwise,  using  the  following  language:  ** The  for- 
feiture by  the  party  loaning  at  a  greater  rate  of  interest  than  that 
provided  by  the  General  Statutes  and  the  subsequent  amend- 
ments was  in  the  nature  of  a  penalty,  and  when  the  section 
authorizing  the  forfeiture  was  repealed  by  the  act  of  March  2, 
1878,  there  was  nothing  to  prevent  the  obligee  from  recovering 
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bis  debt  with  legal  interest."  According  to  the  opinion  de- 
livered in  that  ease,  from  which  we  see  no  reason  to  depart, 
appellee  was  entitled  to  judgment  for  his  debt  and  interest  at 
the  rate  of  6  per  cent,  per  annum.  But  the  court  erred  in 
f^iving  him  interest  at  the  rate  of  10  per  cent.,  and  for  that 
reason  the  judgment  must  Le  reversed  and  cause  remanded  for 
further  proceedings  consistent  with  this  opinion. 

Montgomery  &  Marriott  for  appellant. 

H.  T.  Nelson  for  appellee. 


BEARD  V.  McKAY,  &c. 
(Filed  January  26,  1882— Not  to  he  reported. ) 

1.  Sureties  were  not  released  by  the  bank,  In  wliich  a  note  bad  been  de- 
posited as  collateral  security,  accepting  an  order  directing  it  to  deliver  the 
note  to  a  certain  person  as  soon  as  the  note,  for  the  payment  of  which  it 
D?as  pledged,  was  paid  off. 

2.  Note  bearing  interest  at  greater  than  the  legal  rate  will  be  held  to  be 
usurious  In  the  absence  of  proof  to  the  contrary. 

3.  It  was  a  clerical  misprision  to  render  judgment  for  moi-e  than  the  legal 
Tate  of  interest  in  this  case,  wherein  the  plaintiff  prayed  judgment  only  for 
the  legal  rate;  and,  therefore,  because  no  motion  was  made  in  the  court 
l>elow  to  modify  or  vacate  the  judgment,  it  is  affirmed. 

Appeal  from  Hart  Circuit  Court. 

•Opinion  of  the  court  by  Judge  Pryor. 

The  demurrer  to  the  answer  was  properly  sustained.  The 
note  on  Tobey  was  deposited  with  tbe  bank  as  collateral  security 
for  the  payment  of  the  note  on  which  tbe  appellants  were  the 
sureties.  McKay,  the  principal,  gave  an  order  to  the  bank  to 
deliver  the  note  to  Ritchie  as  soon  as  the  note  sued  on  was 
paid  off,  the  note  upon  which  appellants  are  bound.  We  can 
not  see  how  this  prejudiced  the  sureties.  The  bank  accepted 
the  order  with  the  conditions  annexed.  All  parties  were  to 
liave  recognized  the  rights  of  the  appellants  as  sureties,  and, 
therefore,  the  right  of  the  bank  to  deliver  the  note  held  as  a 
collateral  was  restricted  by  the  order.  The  note  in  contro- 
versy has  not  been  paid  nor  has  the  note  on  Lowry  been  deliv- 
ered to  Ritchie.  The  acceptance  of  the  order  does  not  release 
the  sureties  and  no  ground  for  reversal  exists  for  that  reason, 
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nor  can  the  judgment  be  Reversed  by  reason  of  the  usuriong  iin 
terest  included  in  it.  This  note  hears  8  per  cent,  interest,  and 
two  per  cent,  of  that  interest  is  usury  or  must  be  so  treated  in. 
the  absence  of  any  proof  to  the  contrary.  The  judgment 
should  have  been  for  6  instead  of  8  per  cent.  This,  however, 
was  a  clerical  misprision  for  the  reason  that  the  statement  of 
the  petition  ignored  the  right  to  recover  the  usury,  and  only 
asked  a  judgment  for  the  legal  interest.  This  can  be  corrected 
in  the  court  below  by  motion,  as  it  was  an  oversight  on  the 
part,  doubltess,  of  the  judge  or  clerk.  The  petition  did  not 
ask  for  it,  but,  on  the  contrary,  disclaimed  the  right  to  re- 
cover it. 

Judgment  affirmed. 

Edwards  &  Seymour  for  appellant. 
.   Woodson  &  Macey  for  appellees. 


BELL  V.  REACH. 
(Filed  January  28,  1882.) 

1.  Witness*  statement  that  he  was  fi^nessing  at  the  amount  of  damages  dtif 
not  render  his  evidence  incompetents 

2.  Exemption  from  execution  in  favor  of  housekeepers. 

"If  a  debtor  is  a  housekeeper  and  has  a  family,  composed  of  one  or  maaj 
persons  besides  himself,  whom  he  is  under  a  natural  or  legal  obligation  to 
support,  and  who  are  dependent  upon  him  therefor,  he  is  entitled  to  the 
benefit  and  protection  of  the  exemption  laws." 

In  this  case  the  execution  defendant  was  a  *' housekeeper  with  a  familyr 
consisting  of  a  woman  received  and  treated  by  him  as  bis  wife  and  his  son 
by  her. ' ' 

3.  Father  of  illegitimate  child  is  under  a  natural  and  legal  obligation  to- 
support  him,  and  such  child,  when  residing  with  him,  should  be  treated  aa 
a  member  of  his  family. 

4.  Surety  in  indemnifying  bond  was  not  released  by  his  suggestion,  after 
he  had  signed  the  bond,  that  the  constable  might  take  his  name  therefrom, 
"as  neither  did  he,  in  terms  request,  or  the  officer  agree,  to  erase  his  name.*' 

Appeal  from  Jefferson  Common  Pleas  Court. 

Opinion  of  the  court  by  Chief  Justice  Lewis. 

This  is  an  action  upon  an  indemifying  bond  to  recover  dam- 
ages for  the  seizure  and  sale  under  execution  of  property 
claimed  by  the  owner  to  have  been  by  law  exempt. 
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The  court  below,  in  pnrsuanoe  of  special  verdicts  of  the  jury 
fixing  the  value  of  the  property  at  $.100,  and  dauiagee  for  the* 
seizure  and  sale  at  $290,  rendered  judgment  for  $890. 

The  opinion  of  the  witness  as  to  the  extent  appellee  wa&  in— 
jured  in  ref^pect  to  his  crop  by  the  seizure  and  sale^  and  which 
appellant  moved  to  exclude  from  the  jury  for  iiioompetenoy, 
was  aeked  and  given,  after  he  had  stated  he  was  acquainted 
with  the  property  and  its  value,  and  also  with  the  condition 
and  business  of  appellee.  And  though,  upon  cross-examina* 
tion,  he  states  he  was  guessing  as  to  the  amount  of  damages 
sustained,  he  manifestly  intended,  and  was  without  doubt  un* 
derstood  by  the  jury,  to  convey  the  idea  simply  that  he,  in  his* 
own  language,  ''had  not  made  an  itemized  account  of  the  dam^ 
ages."  The  motion  of  appellant  was,  therefore,  properly  over* 
ruled. 

Whether  the  court  below  erred  in  refusing  the  instructions 
nsked  by  appellant,  and  giving  others  in  lieu  of  them,  depends^ 
upon  the  manner  in  which  the  two  questions  to  which  they  re- 
late, the  main  ones  in  this  case,  should  be  determined. 

They  are,  tirst,whether  appellee  was,  at  the  time  of  the  seiz- 
ure and  sale,  a  bona  fide  housekeeper  with  a  family  within  the- 
meaning  of  the  statute?  Second,  whether  the  indemnifying; 
bond  was  so  altered  after  being  signed  as  to  release  the  obligors 
or  either  of  them? 

The  first  question  is  of  easy  solution,  because  dependent  upon 
simple  tests. 

If  a  debtor  is  a  housekeeper  and  has  a  family,  composed  of 
one  or  many  persons  besides  himself,  whom  he  is  under  a  nat- 
ural or  legal  obligation  to  support,  and  who  are  dependent 
upon  him  therefor,  he  is  entitled  to  the  benefit  and  protection 
of  the  exemption  laws.  For,  as  said  by  this  court  in  the  case- 
of  Brooks  V.  Collins,  11  Bush,  622,  **the  evident  purpose  and 
meaning  of  the  law  making  power  in  placing  the  exempted 
property  beyond  the  reach  of  creditors  was  to  enable  the  head 
of  the  household  to  provide  for  himself  and  his  family,  or 
those  who  are  living  with  him  and  dependent  upon  him  for  a 
support." 

The  statement  of  appellee  as  a  witness,  which  being  uncon- 
tradicted must  be  taken  as  true,  is  that  he  had  been  a  house- 
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keeper  with  a  family  for  many  years,  and  was  so  at  the  time 
his  property  was  seized  and  sold  by  the  officer;  .that  his  family 
then  and  now  consisted  of  a  woman  who  was  his  housekeeper, 
but  to  whom  he  had  not  been  married  until  this  action  was 
brought;  that  said  woman  had  been  with  him  about  twenty 
years  passing  for  his  wife,  and  is  the  mother  of  his  son,  a  boy 
about  nineteen  years  of  age;  and  that  the  other  members  of 
his  family  were  said  son  and  hired  hands  who  boarded  with 
him  while  working  on  his  place. 

It  thus  appears  that  at  the  time  of  the  levy  and  sale  appel- 
lee was  a  housekeeper  with  a  family,  consisting  of  a  woman 
received  and  treated  by  him  as  his  wife,  and  his  son  by  her, 
and  that  each  were  dependent  upon  him  for  support.  And  as 
it  is  manifest  his  purpose  in  keeping  a  household  was  to  sup- 
port himself,  the  woman  and  child,  he  must  be  regarded  as  a 
bona. fide  housekeeper  with  a  family. 

•  It  may  be  true  that  appellee  and  the  woman  residing  with 
him  were  living  in  adultery,  and  that  he  may  not  have  strictly' 
been  under  any  natural  or  legal  obligation  to  support  her,  and 
counsel  for  appellant  contends  that  it  would  be  against  public 
policy  as  well  as  the  spirit  of  the  exemption  laws  to  treat  per- 
sons thus  dwelling  together  as  a  family,  entitled  to  the  ben- 
efits of  its  salutary  provisions. 

But  it  is  not  necessary  to  decide  how  the  exemption  laws 
should  be  construed  or  administered  if  they  alone  were  to  be 
affected.  For  whatever  may  be  their  offenses,  or  the  relation 
they  sustained  to  each  other,  appellee  was  under  a  natural  and 
legal  obligation  to  support  his  infant  son,  though  he  may  have 
been  born  out  of  wedlock,  and  so  far  from  being  against  it  is 
in  accordance  with  the  spirit  of  the  law,  as  well  as  ])ul)]ic  pol- 
ic3%  that  he  should  be  treated  as  a  member  of  the  family  of 
appellee. 

The  instructions  of  the  court  being  consistent  with  the  fore- 
going views  were  properly  given,  and  those  asked  by  appellant 
not  being  so  were  properly  refused. 

The  issue  of  fact  as  to  the  alteration  of  the  indemnifying 
bond  by  the  constable,  after  being  signed  by  the  obligors,  was 
submitted  to  the  jury,  and  by  a  special  verdict  they  found   it 
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was  not  so  altered.  It  is,  therefore,  not  neoessary  to  decide- 
whether  the  instruction  of  the  court  as  to  the  legal  effect  of 
such  alteration  was  or  not  proper. 

The  suggestion  of  appellant  Cope  after  he  had  signed  the 
bond,  that  the  constable  might  take  his  name  therefrom,  for 
it  amounted  to  no  more  than  a  suggestion,  did  not  have  the- 
effect  to  release  him  from  the  obligation  already  incurred,  es- 
pecially as  neither  did  he  in  terms  request  nor  the  officer  agree» 
to  erase  his  name.  He  remained  bound  jointly  with  the  others 
who  signed  it. 

The  amount  of  damages  fixed  by  the  jury  being  sustained  by 
the  evidence,  we  are  not  authorized  to  say  it  appears  to  have 
been  given  under  the  influence  of  passion  or  prejudice,  nor  da 
we  perceive  any  error  of  the  court  prejudicial  to  the  rights  of 
appellants. 

The  judgment  is,  therefore,  affirmed. 

M.  A.  <fe  D.  A.  Sachs  for  appelhint. 

J.  L.  Clemmons  for  appellee. 


STEPHENS  v.  MILLER,  &c. 
(Filed  January  131,  1882.) 

1.  No  api:«!il  shnll  be  tnken  from  the  jiidgmei)t  of  a  justice  of  the  peace 
to  the  quarterly  onuvt  in  certain  counties.    (Section  4,  act  of  March  20,  1876.  ) 

2.  An  appeal  bond  is  valid  and  enforceable  against  the  principal  and 
spcurity  therein,  althoujrh  the  appeal  actually  taken  froni  the  judgment  of 
a   justice  of  the  peace  to  the  quarterly  court  was  not  authorized  by  law. 

3.  By  talking  an  unauthorized  apyjeal  to  the  quarterly  court  the  principal 
and  surety  in  the  appeal  bond  waived  their  right  tu  object  to  the  jurisdic- 
tion of  that  court  and  were  estopped  from  denying  the  validity  of  the  bond, 
as  in  such  a  case  the  bond  is  supported  by  a  valuable  consideration. 

4.  An  appeal  bond  must  be  enforced  by  ordinary  action  and  can  not  be 
enforced  by  summary  proceedings,  by  notice  and  motion,  under  section  444 
of  the  Code. 

5.  The  substance  of  the  common  law  embraced  by  the  forms  of  action 
under  our  Civil  Code  must  be  the  remedy  resorted  to   to  enforce  statutory 

.duties  and  liabilities  when  no  specific  remedy  is  provided. 

Appeal  Trom  Warren  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hargis. 

Runner  sued  the  Millers  in  the  justices'  court,  and  judgment 
having  been  rendered  against  him  for  costs  he  executed  b^nd 
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with  appellant  as  surety,  conditioned  to  perform  the  judgment 
-of  the  court,  and  prosecuted  an  appeal  to  the  quarterly  court, 
where  judgment  was  again  rendered   against   him  for  costs. 

After  execution  and  return  of  **no  property  found"  against 
iBunner  the  appellees,  upon  notice  and  motion  in  the  quarterly 
court,  obtained  judgment  against  the  appellant  as  surety  on 
i5he  appeal  bond  for  the  amount  of  the  unpaid  judgment  against 
Runner,  the  principal. 

The  appellant  then  appealed  to  the  circuit  court  which  ren- 
dered a  like  judgment  against  him,  and  he  has  appealed  from 
that  judgment  to  this  court. 

It  is  argued,  first,  that  the  judgment  of  the  quarterly  court 
was  void,  as  it  had  no  appellate  jurisdiction  over  the  judgment 
•of  the  justice,  £^nd  that  the  appeal  bond  is  not,  tberefos^,  ob- 
ligatory upon  the  appellant. 

It  is  true  that  section  4  of  the  act  of  March  20,  1876,  pro- 
vides that  no  appeal  shall  be  taken  from  the  judgment  of  a 
justice  of  the  peace  to  the  quarterly  court  in  certain  counties, 
among  which  is  Warren,  yet  the  appellant  executed  the  bond 
with  the  principal,  whereby  the  latter  obtained  delay  and  ob- 
structed the  collection  of  the  judgment  against  him  without 
the  consent  of  appellees  and  subjected  them  to  the  additional 
expense  of  a  second  trial,  and  thus  a  suflBcieut  consideration 
to  uphold  the  bond  is  manifested,  and  it  is  not  voicj. 

An  analogous  case  is  found  in  Stevenson  v.  Miller,  2  Lit- 
tell,  806,  in  which  this  court  held  that  a  bond  executed  in 
order  to  obtain  a  void  injunction  was  not,  therefore,  void,  but 
was  a  good  bond  for  the  costs. 

In  Hughes'  Adm'r  v.  Hardesty,  the  appeal  was  prosecuted 
•directly  to  the  circuit  court  from  the  justice's  court  under  an 
iniconstitutional  law,  yet  the  court  held  that  the  appellant 
waived  his  objection  to  the  jurisdiction  of  the  circuit  court  by 
failing  to  move  to  dismiss  and  consenting  to  a  trial. 

Here  Runner  actually  sought  the  jurisdiction  and  also  pro- 
cured a  trial  in  the  quarterly  court,  which  are  much  stronger 
facts  to  sustain  a  waiver  of  his  objections  to  that  court's  juris- 
diction than  the  mere  failure  of  a  party,  who  did  not  seek  the 
jurisdiction,  to  obje:^t  to  it,  and  his  consent  to  a  hearing. 
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Tbe  quarterly  court  could  have  %Bkk&n  no  cognizance  of  the 
I  apx)eal  against  the  consent  of  the  appellees  and  the  concurrence 

\  of  the  appellant. 

j  And  we  are  of  the  opinion,  whether  the  quarterly  court  had 

I  any  appellate  jurisdiction  or  not   of   the  subject-matter,   the 

conduct  of  the  appellant  and  his  principal  estops  them  from 
'  denying  the  validity  of  the  bond,  supported  as  it  is  by  a  val- 

I  liable  consideration. 

i  The  second  error  assigned  is  in  substance  that  the  summary 

I  proceeding  of  notice  and  motion   authorized   by  section  444  of 

Civil  Code  can   not  be  resorted  to  as  a  remedy  to  enforce  the 

I  rights  of  appellees  growing  out  of  the  breach  of  the  bond.     Jn 

!  this  we  concur.   Where  duties  and  liabilities  are  statutory,  and 

i  no  specific  remedy  is  provided  for  their  enforcement,  the  sub- 

'Btance  of  the  common   law  embraced  by  the  forms  of   action 

xmder  our  Civil  Code  must  be  the  remedy  resorted  to.     (8  J.  J. 

Marshall,  878;  4  Bush,  608. ) 

By  section  444  of  the  Code  judgment  may  be  obtained,  on 
motion,  '*by  a  party  or  officer  against  a  surety  for  costs,"  and 
it  is  contended  by  appellees  that  this  provision  authorizes  the 
nummary  remedy  by  motion  on  an  appeal  bond. 

It  can  not  be  denied  that  the  agreement  in  the  bond  to  sat- 
isfy and  perform  the  judgment  of  the  court  embraces  the  costs 
of  the  action  or  special  proceeding  as  well  as  the  debt  and  in- 
terest; but  this  fact  does  not  make  it  a  **bond  for  costs"  or  an 
instrument  by  which  security  for  costs,  is  evidenced,  either  in 
the  sense  of  section  444  or  chapter  1  of  title  14,  entitled 
"^Security  for  Costs." 

The  fact  that  appeal  bonds  are  for  a  distinct  and  much  more 
important  purpose  than  bonds  which  are  given  merely  to  secure 
the  costs;  and  that  the  special  provisions  of  a  chapter  of  the 
Code,  entitled  **Security  for  Costs,"  refer  alone  to  the  latter 
class  of  bonds;  and  that  the  terms  '*a  surety  for  costs"  as  used 
in  section  444,  ibid,  so  aptly  relate  to  that  chapter,  leave  but 
Jittle  room  for  speculation  on  the  meaning  of  said  section. 

It  does  not  embrace  appeal  bonds  for  the  enforcement  of 
which  an  ordinary  action  is  the  proper  remedy,  as  there  is  no 
statute  providing  a  different  remedy  on  such  instruments. 
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Therefore,  the  judgment  is  reversed  and  cause  remanded  with 
directions  to  dismiss  the  proceeding  without  prejudice. 
H.  J.  Beauchamp  for  appellant. 
J.  M.  Tyler  for  appellee. 


GREGG  V.  WOODS. 
(Filed  January  21,  1882— Not  to  be  reported.) 

1.  Two  causes  of  action  may  be  united — one  for  breach  of  warranty  and 
the  other  for  fraudulent  concealment  of  unsoundness  of  the  thing  sold  and 
warranted. 

2.  In  action  for  breach  of  warranty,  that  a  horse  was  gentle,  safe  and  a 
good  harness  horfe  it  was  not  necessary  for  plaintiff  to  show  that  defendant 
knew  the  horse  was  not  such  as  he  warranted  him  to  be. 

8.  In  action  for  fraudulent  concealment  of  unsoundness  it  was  not  neces- 
sary, in  order  to  recover  damages,  for  the  purchaser  to  have  tendered  the 
horse  back  or  to  have  demanded  a  rescission  of  the  contract. 

4.  Deposition  of  witness  residing  within  twenty  miles  of  the  place  where 
the  court  was  held  was  properly  excluded. 

Appeal  from  Jessamine  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Lewis. 

Two  causes  of  action  are  stated  in  the  original  petition.  The 
first  is  for  an  alleged  breach  of  warranty  that  the  horse  sold 
was  gentle,  safe  and  a  good  harness  horse.  The  second  is  for 
fraudulent  concealment  of  alleged  unsoundness  of  the  horse. 

To  maintain  the  action  upon  the  first  ground  it  was  not 
necessary  for  the  plaintifl^  to  show  the  defendant  knew  the 
horse  was  not  such  as  ho  warranted  him  to  be.  Nor  was  it 
necessary,  in  order  to  recover  damages  upon  the  second  ground, 
for  him  to  have  tendered  the  horse  back  and  demanded  a  re- 
scission of  the  contract.  Tlie  court,  therefore,  erred  not  only 
in  instructing  the  jr.ry  that  these  w'ere  necessary  conditions  of 
recovery  by  the  plaintiff,  but  also  erred  to  his  prejudice  hj' em- 
bodying in  one  what  should  have  been  given  in  separate  and 
distinct  instructions,  whereby  the  plaintifi"  was  deprived  of 
any  alternative  right  of  recovery. 

In  the  amended  petition  tendered  by  the  plaintiff,  and  which 
the  court  refused  to  permit  filed,  it  is  alleged  that  the  defend- 
ant sold  the   plaintiff  the  horse  as  sound  and  all  right,  and 
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warranted  to  him  to  be  such,  whereas  he  was  at  the  time 
diseased  and  unsound  in  his  eyes  and  otherwise,  and  by  reason 
thereof  he  was  of  no  value  to  him. 

Though  the  cause  of  action  stated  in  the  amended  petition 
is  one  arising  upon  contract  and  distinct  from  the  one  founded 
upon  the  alleged  fraudulent  concealment  set  forth  iri  the  orig- 
inal petition,  still  under  section  88,  Civil  (3ode,  as  construed 
by  this  court,  it  may  be  properly  united  and  prosecuted  in  the 
same  action  with  that  cause  of  action. 

In  the  case  of  Jones'  Ass'ee  v.  Johnson,  10  Bush,  659,  this 
court  used  the  following  language:  **Whenever  the  plaintiff 
has  a  cause  of  action  upon  a  contract,  and  also  a  cause  of  action 
for  fr^ud,  or  negligence  directly  connected  with  the  contract, 
we  have  no  doubt  but  he  may  unite  them  in  the  same  petition. " 

While  we  do  not  say,  because  unnecessary,  whether  the  court- 
below  abused  a  sound  discretion  or  not  in  refusing  to  permit 
the  amended  petition  filed  at  the  time  and  under  the  circum- 
stances it  was  offered,  we  are  of  the  opinion  the  cause  of  action 
stated  therein  may  be  properly  joined  with  those  contained  in 
the  original  petition.  And  when  a  new  trial  is  had,  if  offered, 
the  amended  petition  should  be  filed. 

As  the  witness,  Herr,  resided  witliin  twenty  miles  from  th& 
place  where  the  court  that  tried  this  case  was  held  the  excep- 
tion to  the  reading  of  his  deposition  was  properly  sustained.  He 
is  not  a  practicing  physician  or  surgeon  in  the  meaning  of  sec- 
tion 554,  Civil  Code.  But  for  the  errors  indicated  the  judgment 
of  the  court  below  must  be  reversed  and  cause  remanded,  with 
directions  to  set  aside  the  verdict  of  the  jury,  grant  to  appel- 
lant a  new  trial,  and  for  further  proceedings  consistent  with 
this  opinion. 

Huston  &  Mulligan  for  appellant. 

Geo.  W.  Darnall  for  appellee. 


EPPERSON  V.  GRAVES. 
(Filed  January  21,  1882.) 

1.  A  fl.  fa.,  when  the  office  of  sheriff  is  vacant,  should  be  issued  by  the- 
clerk  of  the  circuit  court  to  the  coroner  or  jailer,  unless  those  officers  ara 
interested,  and,  therefore,  should  not  have  been  issued  to  the  constable  in 
this  case. 
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3.  A  constable  to  whom  an  ezeontion  was  unlawfully  issued,  when  it 
ought  to  have  been  issued  to  the  coroner  or  jailer,  by  the  clerk  of  the  cirouit 
oourt,  is  not  liable  as  a  trespasser  for  executing  it. 

8.  When  the  constable  received  the  execution,  the  o£9ce  of  sheriff  being 
vacant,  he  ''had  no  right  to  revise  or  question  the  decision  of  the  clerk,  or 
to  inquire  whether  the  coroner  or  jailer  were  interested  or  not,*'  but  it  was 
his  duty  to  proceed  with  it. 

Appeal  from  Pulaski  Circuit  Court 

Judge  Cofer  delivered  the  following  opinion  January  14,  1880, 
after  a  rehearing  it  was  again  delivered  by  the  court  January 
21.  1882: 

The  appellant  being  sued  by  the  appellee  for  seizing  and  con- 
verting to  his  own  use  certain  goods  and  chattels  belonging  to 
the  appellee,  sought  in  one  paragraph  of  his  answer  to  justify 
under  the  following  facts: 

He  alleged  that  he  was  a  duly  elected  and  qualified  con- 
stable of  Pulaski  county,  and  that  there  issued  from  the  oflSce 
of  said  county  an  execution  of  fieri  facias  against  the  appellee, 
and  that  he  seized  the  goods  sued  for  under  and  by  virtue  of 
said  writ,  and  not  otherwise. 

The  writ  was  directed  to  the  sheriff  or  any  constable,  but  he 
averred  that -the  oflfice  of  sheriff  of  Pulaski  county  was  at  the 
time  vacant. 

The  appellee  demurred  to  that  part  of  the  answer  and  his 
demurrer  was  sustained  and  judgment  was  rendered  against 
the  appellee  for  the  agreed  value  of  the  property,  and  he  has 
appealed. 

Subsection  1  of  section  667  of  theCivil  Code  reads  asfollows: 
** Every  process  in  an  action  or  proceeding  shall  be  directed  to 
the  sheriff  of  the  county;  or,  if  he  be  a  party  or  be  interested, 
to  the  coroner;  or,  if  he  be  interested,  to  the  jailer;  or,  if  all 
these  officers  be  interested,  to  any  constable." 

**The  word  ^process'  means  a  writ  or  summons  issued  in  the 
cause  of  judicial  proceedings"  (Subsection  26,  section  732, 
Civil  Code).  And  **the  word  *writ'  means  an  order  or  precept 
in  writing,  issued  by  a  court,  clerk  or  judicial  officer."  (Sub- 
section 27,  section  782. ) 

A  fi.  fa.  is  a  writ,  and,  therefore,  included  in  the  generic 
word  process  used  in  section  607,  and,  when  issued  from  the 
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clerk's  office  of  the  circuit  court,  is  required  to  be  directed  as 
prescribed  in  that  section;  and,  inasmuch  as  the  office  of  sheriff 
was  vacant,  the  fi.  fa.  under  which  the  appellant  seized  and 
sold  appellee's  goods  should  have  been  directed  to  the  coroner 
or  jailer,  unless  those  officers  were  interested,  which  does  not 
appear. 

But  does  it  thence  follow  that  the  constable,  to  whom  it  was 
thus  directed,  is  liable  as  a  trespasser  for  having  acted  under  it? 
We  think  not.  The  law  made  it  the  duty  of  the  clerk  to  issue 
the  writ,  and  to  direct  it  to  the  proper  officer.  In  order  to  do 
this  he  must  first  decide  to  which  of  the  several  officers  it 
ought  to  be  issued,  and  the  constable,  as  a  ministerial  officer, 
had  no  right  to  revise  or  question  the  decision  of  the  clerk,  or 
to  inquire  whether  the  coroner  and  jailer  were  interested  or 
not. 

The  writ  was  issued  by  an  officer  authorized  to  issue  it,  and 
to  indicate  which  of  several  officers  should  execute  it,  and, 
being  regular  on  its  face,  it  was  the  appellant's  duty  to  proceed 
with  it.  (Commonwealth  v.  O'Oull,  7  J.  J.  Mar.,  150;  Banta 
V.  Reynolds,  8  B.  Mon.,  80.) 

We  are,  therefore,  of  the  opinion  that  the  court  erred  in  sus- 
taining the  demurrer  to  that  part  of  the  answer  in  which  the 
appellant  justified  under  the  fi.  fa. 

Judgment  reversed  and  cause  remanded,  with  directions  to 
overrule  the  demurrer. 

Curd  &  Waddle  for  appellant. 

T.  Z.  Morrow  for  appellee. 


ROBERT  V.  BANNON,  Ac. 
FITCH  V.  SAME. 

(Filed  January  21,  1882.) 

1.  Release  of  debtor  by  aRreemeiit  of  creditors  to  take  25  per  cent,  of  their 
claims  may  be  enforced  by  the  creditors  or  by  the  debtor,  and  is  enforced 
hy  the  debtor  in  this  case. 

9.  The  agreement  to  release  by  one  creditor  is  a  sufficient  oonsideration  for 
the  release  of  the  others. 

8.  The  right  of  the  debtor  to  enforce  such  an  agreement  was  not  waived  or 
lost  by  his  making  an  assignment  for  the  benefit  of  all  of  his  creditors. 
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'After  making  such  an  aRreenient  the  debtor  had  the  right  in  good  faitb 
to  sell  or  enoamber  or  assign  all  his  property,  so  as  to  protect  himself  and 
comply  with  his  agreement  with  his  creditors. 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  validity  of  agreements  between  creditors  entered  iuto 
for  the  purpose  of  releasing  an  insolvent  debtor,  when  made  in 
good  faith,  can  not  be  questioned,  and  when  the  debtor  has  in 
this  manner  procured  his  release,  and  is  willing  and  offers  to 
comply  with  the  terms  of  the  agreement,  there  is  no  reason 
why  it  should  not  be  enforced.  The  basis  of  settlement  in  this 
case  was  that  90  per  cent,  of  the  creditors  for  merchandise 
sold  the  debtor  should  sign  the  composition  agreement.  Per- 
fect equality,  unless  otherwise  agreed  on,  should  exist  between 
the  creditors,  the  one  having  no  advantage  over  the  other. 
The  execution  of  the  agreement  by  one  creditor  is  the  induce- 
ment for  the  others  to  do  likewise,  all  agreeing  to  relinquish 
their  claims  for  a  particular  purpose,  that  is,  to  relieve  the 
debtor  from  his  insolvent  condition,  and  the  agreement  to  re- 
lease by  one  is  a  sufficient  consideration  for  the  release  by  the 
other.  The  creditors  are  the  parties  contracting  for  the  relief 
of  the  insolvent,  and  when  the  latter  complies  by  paying  or 
tendering  the  money,  or  whatever  is  required  to  release  him 
from  his  obligation  by  the  terms  of  the  settlement,  the  cred- 
itor is  bound  to  accept  it.  An  agreement  by  the  creditor  with 
his  debtor  to  take  less  than  his  debt,  based  on  no  other  con- 
sideration than  to  relieve  him  from  his  pecuniary  embarrass- 
ment, can  not  be  enforced,  but  when  the  creditors  enter  into 
an  agreement  with  each  other  that  they  will  relieve  the  debtor 
by  releasing  a  part  of  their  demands,  the  agreement  can  be  en- 
forced even  bj'  the  debtor,  who  can  accept  the  terms  fixed  by 
his  creditors  and  comply  with  the  agreement.  The  creditors 
contracted  with  each  other  in  this  case  to  the  effect  that  **they 
would  accept  25  cents  on  a  dollar,  cash,  in  full  settlement  of 
our  claims  to  date.  This  paper  is  not  binding  unless  signed 
by  creditors  representing  90  per  cent,  of  his  merchandise  in- 
debtedness." 

The  creditors  representing  90  per  cent,  of  this  indebtedness 
signed  the  agreement,  and  all  of  them  have  ^Q^As4l^^  -^ 
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cents  on  the  dollar  except  the  appellants.  They  say  they  are 
oot  bound  by  the  agreement,  because  the  appell-ee  (the  debtor) 
made  an  assignment  of  his  property  to  a  trustee  for  the  benefit 
of  his  creditors  aftex  this  composition  agreement  was  entered' 
into.  This  the  appellee  may  have  done  for  liis  own  protection, 
or  to  bring  about,  if  the  composition  agreement  failed  for  want 
of  the  proper  number  of  signatures,  an  equal  distribution  of 
his  property  or  its  proceeds  between  his  creditors. 

The  proof  conduces  to  show  that  one  creditor  at  least  had 
attached  his  goods,  and  to  prevent  such  preference  he  made  the 
assignment.  There  is  no  evidence  of  any  fraud  practiced  by 
the  appellee,  but,  on  the  contrary,  he  proceeded,  after  the  as- 
•signment  of  his  proyjerty,  to  obtain  the  reciuisite  number  of 
•signatures  in  order  to  effect  the  settlement,  and  this  having 
been  done  within  a  reasonable  time,  he  proceeded  to  pay  off 
liis  creditors  under  the  agreement.  He  paid  all  but  the  two 
appellants,  and  they  are  now  insisting  that,  as  his  estate  is 
amply  sufficient  to  pay  them,  the  other  creditors  being' satis- 
fied, there  is  no  reason  for  holding  them  to  the  agreement.  It 
is  argued  that  this  is  a  controversy  between  the  creditor  and 
debtor  only  as  all  his  other  creditors  are  satisfied,  and  the 
-debtor  is  able  to  pay  them.  The  inquiry  at  once  arises,  what 
placed  the  debtor  in  a  condition  by  which  his  ability  to  pay 
these  two  debts  is  unquestioned?  The  response  is,  the  surren- 
der by  all  of  his  creditors  of  their  claims  upon  the  payment  of 
25  cents  on  the  dollar.  The  creditors'  money  is  left  with  or 
given  to  the  debtor  by  reason  of  the  agreement  the  appellants 
are  seeking  to  avoid. 

The  chancellor,  in  allowing  the?e  claims  in  full,  would  be 
aiding  the  appellants  to  take  an  improper  advantage  of  those 
with  whom  they  had  in  good  faith  contracted  by  using  their 
means,  or  what,  as  between  the  appellants  and  the  other  cred- 
itors, belonged  in  law  and  equity  to  the  latter,  to  pay  appel- 
lant's debts.  They  knew  of  the  assignment  by  the  appellee, 
or,  if  not,  they  knew  of  the  acceptance  by  the  creditors,  or  many 
of  them,  of  the  sum  agreed  on  in  full  discharge  of  their  debts, 
and  neither  a  court  of  law  or  conscience  should  give  them  this 
advantage. 

They  have  no  more  right  in  equity  to  this  money  than  if 
they  had  made  a  secret  arrangement  with  the  appellee  to  pa}' 
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their  debts  in  full  at  the  time  they  signed  the  agreement. 
The  assignment  of  the  estate  of  appellee  for  creditors  did  not 
change  the  relation  of  the  parties.  It  placed  the  creditor  in 
no  worse  condition,  and  even  an  absolute  sale,  if  made  in  good 
faith,  to  enable  the  debtor  to  comply  with  the  agreement,  could 
not  have  been  deemed  fraudulent.  It  would  be  unjust  to  both 
the  debtor  and  those  of  his  creditors  who  had  released  their 
claims  to  permit  this  defense.  The  obligation  to  comply  was 
reciprocal,  and  no  creditor  signing  the  paper  can  disregard  his* 
agreement  so  as  to  prevent  the  equitable  adjustment,  and  the 
chancellor  will  not  hesitate  to  enforce  it.  The  debtor  may 
refuse  to  comply  or  decline,  by  his  acts,  to  recognize  the  agree- 
ment, and  if  so  the  creditor  is  not  bound.  We  find  no  such 
refusal  in  this  case.  Judgment  affirmed.  (Farmington  v. 
Hayden,  119  Mass.,  454;  Peans  v.  Matthews,  MSS. ) 

Barrett  &  Brown  for  appellant. 

Walter  Evans,  Alex.  P.  Humphrey  and  W.  O.  &  J.  L.  Dodd 
for  appellee. 


HELM  V.  COFFEY. 
Filed  January  6,  1882— Not  to  be  reported. 
Appeal  from  Daviess  Circuit  Court. 
Opinion  of  the  court  by  Judge  Hlues,  affirming. 

1.  Error  not  speoifled  in  grounds  for  new  trial  will  not  be  considered  oi» 
appeal. 

3.  Unless  the  verdict  is  flagrantly  contrary  to  the  evidence  the  Court  of 
Appeals  will  not  reverse  the  decision  of  the  lower  court  as  contrary  to  th» 
weight  of  the  evidence. 

Geo.  W.  Jolly  for  appellant. 

Owen  &  Ellis  for  appellee. 

RAND,  FOR,  &c.  v.  DAVIS. 

Filed  January  5,  1882— Not  to  be  reported. 

Appeal  from  Lewis  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Lewis,  affirming. 

Assignee  of  a  judgment,  basing  his  action  ui)on  a  written  assignment,  tbe- 
existence  of  which  Is  denied,  must  produce  and  file  the  writing,  or  sho^ 
that  it  was  lost,  and  could  not  be  found  after  a  reasonable  search,  before  he- 
will  be  entitled  to  recover. 

Geo.  T.  Halbert  for  appellants. 
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KCEBORTH  v.  MEAD. 
Filed  Jannary  7,  1883— Not  to  be  reported. 
Appeal  from  Greenup  Circuit  Court. 
OpinioD  of  the  court  by  Judge  Pryor,  reversing. 

Purchase  of  land  at  decretal  sale,  having  agreed  to  permit  the  owner  to 
redeem  the  land  by  paying  him  the  amount  of  his  bid,  is  entitled  to  6  pe 
cent,  interest  only  on  the  amount  of  his  bid. 

Roe  &  Roe  for  appellant. 

E.  F.  Dulin  for  appellee. 

BRECKINRIDGE  v.  CARRICO. 

Filed  January  7,  188-3--Not  to  be  reported. 

Api)eal  from  Graves  Circa  it  Court. 

Opinion  of  the  court  by  Chief  Justice  Lewis,  a£9rming. 

Party  In  possession  of  land  sold  at  decretal  sale  is  required  to  pay  rent  for 
the  same,  after  sale  and  confirmation  thereof,  in  this  case.  Held  further— 
"Whatever  may  be  the  rule  in  respect  to  the  relative  rights  and  duties  of 
purchasers  at  judicial  sales  and  debtors  or  mortgagors,  there  is  no  reason 
in  this  case  for  permitting  appellant  to  occupy  and  enjoy  the  land  free  of 
rent  subsequent  to  the  sale  and  confirmation,  whether  he  was  a  part  owner 
of  the  land  or  a  mere  intruder. ' ' 

Boone  &  Stanlield  and  W.  W.  Tice  for  appellant. 

Anderson  &  Robertson  for  api)ellee. 

BUCHANAN  v.  JTRIMBLE. 

Filed  January  7,  1888— Not  to  be  reported. 

Appeal  from  Wolf  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor,  reversing. 

Stale  claims  are  not  enforced  in  this  case. 

The  proof  warrants  the  conclusion  that  the  defendant  had  paid  off  the 
notes  sued  on  in  this  case— the  notes  having  been  executed  for  land  more 
than  twenty  years  before  the  commencement  of  the  suit,  and,  therefore,  the 
judgment  appealed  from  is  reversed. 

J.  E.  Cooper  for  appellant. 

B.  F.  Day  and  J.  M.  Nesbitt  for  appellee. 

CRUTHER,  &c.  V.  SHELBY  R.  R.  DISTRICT  OF   SHELBY  COUNTY. 

Filed  January  7,  1883— Not  to  be  reported. 

Appeal  from  Shelby  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Lewis,  afSrming. 

1.  Change  of  election  precincts  by  Shelby  County  Court  in  1866,  without 
the  petition  of  a  majority  of  the  voters  in  each  precinct  affected  by  the 
change,  having  been  acted  upon  and  acquiesced  in  for  more  than  twenty- 
five  years,  can  not  now  be  saccessf  nlly  objected  to. 

*'No  objection  to  the  order,  or  attempt  to  vacate  it,  having  been  made  by 
appellants  or  their  vendor,  but  both  having  submitted  to  the  change  made 
lyy  it  and  exercised  franchises  and  rights  under  it  without  question  or  com- 
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plaiDt  for  more  than  twenty-flve  years,  they  oan  not  now  be  beard  for  tbe 
first  time  to  object  to  it. " 

2.  Wben  a  boundary  line  is  to  be  drawn  between  two  given  points  it  is  to 
be  a  rif^ht  line,  passing  from  one  point  to  the  other  by  the  nearest  course. 

John  G.  Cooper  and  L.  A.  Weakley  for  appellants. 

Caldwell  &  Harwood  for  appellee. 

JONES  V.  JONES,  &c. 

Piled  January  10,  1882— Not  to  be  reported 

Appeal  from  Owen  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Lewis,  reversing?. 

1.  Widow  has  right  to  hold  mansion  house  and  curtile^e  until  dower  Is 
assigned  her,  but  she  has  no  right  to  use  or  cultivate,  free  of  rent,  any  other 
portion  of  the  real  estate. 

2.  She  is  not  chargeable  with  the  entire  rental  value  of  tbe  land,  except 
the  mansion  house  and  curtilege,  but  with  only  so  much  as  she  uses  and 
oultivates. 

Hallam  &  Gordon  for  appellant. 
Geo.  C.  Drane  for  appellees. 

ALLEN  v.  GRAVITT,  &c. 

Filed  January  10,  1882-Not  to  be  reported. 

Appeal  from  Owen  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor,  affirming. 

Homestead  and  notes  executed  therefor  can  not  be  subjected  by  a  creditor 
to  the  payment  of  his  claim  unless  he  can  show  a  conversion  of  tbe  notes  or 
their  proceeds  into  other  species  of  property  not  exempted  by  law. 

W.  M.  Beckner  for  appellant. 

A.  Duvall  for  appellees. 

NEWMAN  V.  NEWMAN. 

Filed  January  14,  18H2— Not  to  be  reported. 
Appeal  from  Nelson  Circuit  Court. 
Opinion  of  the  court  by  Judge  Pryor,  reversing. 

An  agreement  in  reference  to  the  distribution  of  an  estate  is  enforced  be- 
tween the  distributees  in  this  case. 
Muir  &  Wlckliffo  for  appellant. 
J.  W.  Thomas,  Geo.  S.  Fulton  and  John  A.  Fulton  for  appellee. 

KAYE,  &c.  V.  CITY  OF  LOULSVILLE. 

Filed  January  17,  1M82— Not  to  }ye  reported. 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Judge  Pryor,  affirming. 

Purchaser  of  lands  at  judicial  sale  in  the  city  of  Louisville  being  permit- 
ted by  the  court  to  retain  tbe  amount  of  taxes  due  the  city  and  deduct  the. 
same  from  the  purchase  price,  Is  required  by  judgment  in  this  case  to  pay 
such  taxes  to  said  city. 

D.  M.  Rodman  for  appellants. 

H.  M.  Lane  for  appellee. 
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NATIONAL  BANK  OF  STANFORD  v.  HOCKBR,  &;o. 

lB*iled  January  17,  1883— Not  to  be  reported. 
Appeal  from  Lincoln  Common  Pleas  Court. 
Opinion  of  the  court  by  Judge  Pr^ror,  affirming. 

1.  Accord  and  satisfaction— The  delivery  of  one  note  in  consideration  of 
another  is  binding,  and  may  be  pleaded  as  an  accord  and  satisfaction. 

Written  assignment  of  the  note,  however,  is  not  necessary  to  make  the 
plea  valid. 

2.  An  instruction  given  at  the  instance  of  a  party  can  not  be  complained 
of  by  him  as  erroneous  and  ground  for  reversal. 

J.  S.  &  K.  W.  Hooker  for  appellant. 

J.  S.  VanWinkle  aod  R.  C.  Warren  for  appellees. 

JETNA  INSURANCE  CO.  v.  STRICKLE,  &o. 

Filed  January  19,  1882 -Not  to  be  reported. 

Appeal  from  Warren  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pry  or,  affirming. 

1.  Insufficient  petition  is  cured  by  the  answer  in  this  case,  wherein  the 
petition,  "to  the  effect  that  the  plaintiff  had  compiled  fully  with  all  con- 
ditions precedent  on  his  part,"  is  not  only  traversed  by  the  answer,  but  that 
pleading  designates  the  conditions  dependent  upon  a  recovery  after  the  de- 
struction of  the  property  insured,  and  then  by  specific  statements  sets  forth 
«aoh  and  every  condition  and  the  failure  of  the  plaintiff  to  comply  with  the 
same. 

a.  As  to  the  alleged  fraudulent  misrepresentations  of  thevnlueof  the  stock 
of  goods  insured  and  destroyed  the  jury  were  the  Sole  triers  in  this  case. 

8.  Where  the  proof  on  one  side  fixes  the  value  of  the  goods  insnred  at  14,200 
and  on  the  other  side  at  1700  or  fSOO,  It  was  the  province  of  the  jury  to  de- 
cide the  one  way  or  the  other. 

4.  As  to  the  alleged  charge  that  the  assured  burned  the  property  in  order 
to  obtain  the  insurance,  it  was  the  province  of  the  jury  to  decide  upon  all 
the  evidence  bearing  upon  that  question. 

Ist.  "What  was  thevali:e  of  the  plaintiff 's  stock  at  the  date  of  insurance?" 

Answer.    "$4,200." 

2d.   "What  was  the  value  at  the  date  of  the  fire?"    Answer.  "$3,800." 

8d.  "Did  plaintiff  make  full  and  complete  proof  of  loss,  as  required  by  the 
terms  of  the  policy,  and  furnish  them  to  defendant  sixty  days  before  suit?" 
Answer.  "Yes." 

4th.  "Did  or  not  plaintiffs  or  either  of  them  use  all  possible  diligence,  or 
any  diligence,  in  saving  or  preserving  the  property  insured?"  Answer. 
"Yes." 

5th.  "  Did  sixty  days  elapse  lietween  the  date  of  filing  the  last  paper  of 
their  proof  of  loss  and  the  filing  of  thiw  suit?"    Answer.  "Yes." 

As  to  the  third  interrogatory  the  court  say :  "It  is  Insisted  that  the  court 
should  have  told  the  jury  what  preliminary  proof  was  necessjiry,  and  thus 
left  them  to  decide  whether  or  not  this  proof  had  been  furnished.  This 
may  be  true,  but,  as  already  stated,  the  defendant's  own  testimony  shows 
that  all  the  proof  was  furnished  that  the  case  was  susceptible  of,  and, look- 
ing to  the  defendant's  proof  alone,  it  was  sufficient.  Their  own  agent 
knew  the  policy  of  $2,000  was  on  the  property,  and  had  himself  effected  the 
insurance." 
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And  in  reference  to  all  the  interrogatories  the  court  say : 

''So  if  all  the  instructions  bad  been  refused,  these  plain,  simple  and  easily 
understood  issues,  placed  in  the  form  of  interroKatories,  cured  any  and  all 
defects  in  the  instructions,  and  having  been  answered  in  the  atBrmatlTe  the 
general  verdict  necessarily  followed."  ' 

Bush  &  Porter  and  Porter  &  Porter  for  appellant. 

J.  W.  &  Geo.  B.  Gorin  and  Halsell  &  Mitchell  for  appellees. 

DODD  V.  HAYS,  &c. 

Filed  January  31,  1882— Not  to  be  reported. 
Appeal  from  Warren  Common  Pleas  Court. 
Opinion  of  the  court  by  Judge  Pryor,  affirming. 

1.  A  writ  of  habere  facias  was  equivalent  to  a  judgment  for  the  land  in 
this  action,  wherein  the  petition  for  the  recovery  of  the  land  was  taken  for 
confessed  and  damages  assessed  by  a  jury  sworn  to  assess  the  same. 

2.  The  question  of  title  to  the  land  was  determined  by  the  inquiry  as  to 
the  damages,  and  the  right  of  the  plaintiff  to  the  land  was  res  adjudicata. 

8.  Petition  for  revivor  in  the  name  of  the  heirs  of  the  plaintiff  was  in- 
formal as  the  revivor  could  have  been  made  by  motion  on  notice,  but  as  the 
plaintiffs  were  required  to  pay  the  costs  of  the  petition  the  defendants  were 
not  prejudiced  thereby. 

Halsell  &i  Mitchell  for  appellant. 

C.  M.  Thomas  for  appellees. 

BURTON,  &c.  V.  McFABLAND. 

Filed  January  24,  1882— Not  to  be  reported. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Lewis,  reversing. 

Clerk  was  liable  for  failing  to  issue  execution,  to  which  the  plaintiff  was 
entitled  by  the  terms  of  the  judgment  in  this  case,  when  ordered  to  do  so 
by  the  plaintiff's  attorney. 

*'The  judgment  appears  to  have  been  rendered  in  favor  of  only  one  of  the 
plaintiffs,  Burton,  but  that  omission  did  not  invalidate  the  judgment  nor 
afford  excuse  for  the  failure  of  the  clerk  to  issue  the  execution.'* 

W.  L.  Burton  and  Little  &  Slack  for  appellants. 

BRYANT  STATION  T.  P.  R.  CO.  v.  JOHNSON. 

Filed  January  24,  1882— Not  to  bo  reported. 

Appeal  from  Fayette  Common  Pleas  Court. 

Opinion  of  the  court  by  Chief  Justice  I^ewis,  affirming. 

1.  Turnpike  company  is  bound  by  act  of  March  19,  1878,  fixing  and  re- 
ducing rates  of  tolls  theretofore  authoriEed  to  be  charged. 

Act  of  January  81,  1870.  "for  the  benefit  of  the  Bryant  Station  and  Lex- 
ington Turnpike  Road  Co.."  authorizing  said  company  to  charge  rates  of 
toll  in  excess  of  the  rates  prescribed  by  subsection  3,  section  8,  chapter  110, 
General  Statutes,  and  the  act  approved  March  19,  1878.  is  repealed  by  the 
latter  statutes. 

2.  Said  act  of  January  31,  18T0,  '*wa8  a  mere  gratuity,  possessing  none  of 
the  elements  of  a  contract  binding  upon  the  Commonwealth,"  and,  there- 
fore, the  legislature  had  the  right  to  repeal  it. 

Huston  &  Mulligan  for  appellant. 
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BOYKR  V.  LINCOLN,  &o. 

Filed  January  94,  1889— Not  to  be  reported. 
Appeal  from  Louisville  Chancery  Court. 
Opinion  of  the  court  by  Judge  Hines,  reversing. 

1.  Personal  judgment  against  discharged  bankrupt,  in  an  action  to  en-^ 
force  a  vendor's  lien,  was  erroneous  in  this  case. 
9.  Two  personal  judgments  on  same  demand,  the  latter  is  erroneous. 
In  an  action  to  enforce  the  payment  of  a  personal  judgment  the  court 
erred  in  rendering  a  second  personal  judgment  against  the  defendant. 

8.  Mortgagor  is  not  entitled  to  homestead  right  in   land  after  the  same^ 
has  been  sold  under  a  decree  enforcing  the  mortgage  executed  by  him  and 
his  wife  upon  such  homestead  right. 
4.  Return  of  an  oflScer  may  be  amended  so  as  to  conform  to  the  truth,  al^ 
I  parties  in  interest  being  before  the  court. 

I  5.  A  levy  created  a  lien,  although  the  return  failed  to  state  that  such  levy- 

I  was  made  subject  to  prior  encumbrances,  when  such  was  the  fact. 

Edwards  &  Seymour  for  appellant. 
W.  P.  Lincoln  and  Humphrey  Marshall  for  appellees. 

EARNED  V.  HARVEY  &  KEITH. 

Filed  January  94.  1883— Not  to  be  reported. 

Appeal  from  Breckinridge  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hines,  affirming. 
!  Assignment  of  errors  must  si)ecify  errors  complained  of  or  it  will  not- 

be  considered  by  the  Court  of  Appeals.  The  assignment  held  to  be  insuffl  - 
cient  in  this  case  was  as  follows:  *'The  defendant,  Hamed,  comes  now  and 
assigns  for  errors,  and  excepts  to  the  whole  of  the  judgment  rendered  in  thiir. 
case. ' ' 

James  G.  Haswell  for  apx)ellant. 

P.  B.  Muir  for  appellees. 

CHICK  V.  RANDALL  GRAIN  SEPARATOR  CO. 

Filed  January  24.  1882— Not  to  be  reported. 

Appeal  from  Warren  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hargis,  affirming. 

1.  Whether  an  election  to  the  secretaryship  of  a  corporation  was  legal  is- 
a  question  of  law. 

''It  is  alleged  in  the  petition  that  appellant  was,  at  his  own  instance ^ 
elected  secretary  of  the  company,  but  refused  to  perform  the  duties  of  his. 
office.  This  he  denies  by  averring  in  effect,  that,  if  elected,  he  was  not-^ 
elected  under  a  charter  legally  obtained,  or  by  a  company  authorized  by . 
law.  These  allegations  amount  to  a  legal  conclusion  and  do  not  put  in 
issue  the  fact  that  appellant  was,  at  his  own  instance,  elected  secretary  of 
the  company  whose  legal  existence  he  questions." 

2.  Subscribers  for  stock  in  a  corporation  can  not  withdraw  therefrom, 
when  the  corporation  has  been  legally  organized,  and  he  has  participated  ini 
the  election  of  officers  after  such  organization. 

John  M.  Porter  for  appellant. 
Halsell  &  Mitchell  for  appellee. 
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PATTERSON  v.  MILLIONS'  ADM'X,  &o. 

Filed  January  24.  1882— Not  to  be  reported. 
Appeal  from  Madison  Common  Plead  Court. 
Opinion  of  the  court  by  Judge  Hargls,  alBrming. 

1.  The  Court  of  Appeals  can  reverse  only  for  errors  appearing  in  the  record. 
''As  the  record  falls  to  show  affirmatively  the  disability  ^f  appellant's 

wife,  we  can  not  presume  she  was  an  infant  when  the  judgment  was  re- 
"versed  or  sale  made.'* 

2.  The  statutory  guardian  in  this  case  had  the  right  to  control  the  ward 
in  taking  and  prosecuting  this  appeal,  ''as  the  interest  of  the  ward  does  not 
conflict  with  the  action  of  guardian." 

John  G.  Cole  for  appellant. 
C.  J.  Bronston  for  appellees. 

EDMONSON  V.  GREEN.  &c. 

Filed  January  24,  1882— Not  to  be  reported. 
Appeal  from  Washington  Circuit  Court. 
Opinion  of  the  court  by  Judge  Pryor,  affirming. 

1.  Homestead  may  be  subjected  to  the  payment  of  a  debt  incurred  prior  to 
the  passage  of  the  homestead  law. 

2.  But  proof  in  such  cases  must  be  clear  and  conclusive  before  the  home- 
stead can  be  subjected. 

W.  B.  Harrison  for  appellant. 
John  W.  Lewis  for  appellees. 

JENKINS  V.  NETHERLAND.  &c. 

Filed  January  24,  1882— Not  to  be  reported. 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor,  affirming. 

Mistake  must  be  alleged— A  deed  will  not  be  cancelled  for  a  mistake 
when  the  petition  fails  to  allege  that  a  mistake  was  made,  and  merely  asks 
that  the  deed  bo  cancelled  because  of  a  want  of  consideration. 

The  grantor  bad  a  life  estate  in  the  property  which  he  conveyed  in  this 
-case  to  another  by  a  deed  purporting  to  pass  an  absolute  title.  The  plaio- 
tiff  asked  that  the  deed  be  cancelled  because  of  a  want  of  consideration. 
Held— That  there  was  a  consideration,  and  that  the  deed  can  not  be  can- 
celled because  of  mistake,  in  the  absence  of  an  allegation  that  a  mistake 
was  made. 

R.  E.  Puryear  and  P.  W.  Hardin  for  appellant. 

R.  S.  Montague  for  appellees. 

SMITH  V.  GOWDY'S  ADM'R. 

Filed  January  24,  1882— Not  to  be  reported. 

Appeal  from  Taylor  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor,  reversing. 

1.  Homestead  is  subject  to  the  payment  of  a  Hen  for  the  purchase  money. 

2.  A  discharge  in  bankruptcy  in  this  case  did  not  prevent  the  enforce- 
uent  of  the  lien  on  the  homestead  for  the  payment  of  the  purchase  money, 
although  releasing  all  personal  liability. 

Beldin  &  Collins  for  appellant. 
W.  K.  &  S.  A.  Russell  for  appellee. 


Digitized  by 


Google 


I 


ABSTRACTS.  53^ 

BANT  A  V.  KENTON,  &c. 

Filed  January  26,  1882— Not  to  be  reported. 
Appeal  from  Robertson  Circuit  Court. 
Opinion  of  the  court  by  Chief  Justice  Lewis,  reversing. 
The  judgment  in  this  case  is  reversed  because  the  master  commissioner* 
failed  to  make  proper  report  on  matters  submitted  to  him. 
W.  P.  Ross  for  appellant. 

ANDERSON,  &o.  v.  GAITSKILL. 

Filed  January  28,  188-3— Not  to  be  reported. 

Appeal  from  Montgomery  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor,  reversing  and  afQrming. 

1.  Promise  to  pay  note  sued  on  roust  bo  alleged. 

2.  Lien  securing  alleged  renewal  note  must  be  sufficiently  set  out  in  the 
petition  to  enforce  it. 

Judgments  are  reversed  in  this  case  because  "there  is  no  allegation  of  any 
promise  on  the  part  of  the  makers  of  the  notes  to  pay  the  payees,  nor  is  there 
any  averment  on  the  part  of  the  Farmers  Bank  that  the  notes,  for  the  pay> 
mentof  which  a  lien  is  retained  in  the  deed  from  J.  J.  Anderson  to  Howard, 
were  the  renewals  of  the  note  for  which  Anderson  was  originally  liable. ' 

8.  Bond  for  costs  was  properly  not  required  of  the  bank  as  the  bank  was 
brought  into  the  case  by  reason  of  its  interest  in  the  subject-matter  of  the 
controversy. 

J.  J.  Cornellson  and  Wm.  Lindsay  for  appellants. 

Reid  &  Stone,  C.  Brock  and  B.  J.  Peters  for  appellee. 

DAVLS'  ASS'EE  v.  SMALLGOOD. 

Filed  January  26,  1882— Not  to  be  reported. 
Api)eal  from  Union  Common  Pleas  Court. 
Opinion  of  the  court  by  Judge  Hargis,  affirming. 

1.  State  courts  judicially  know  nothing  of  proceedings  in  bankruptcy- 
exoept  as  pleaded  and  shown  by  the  record. 

2.  Sale  by  one  sheriff  and  the  deed  executed  by  another  sheriff  subse- 
quently elected  are  held  to  be  valid  in  this  case. 

3.  The  fact  that  the  appraiser  was  the  deputy  of  the  sheriff  who  was  ex- 
ecuting the  fl.  fa.,  is  not  cause  for  reversal. 

Thos.  B.  Ward  for  appellant. 

Hughes  &  Glveus  and  A.  Duvall  for  appellee. 

GREER  V.  M.  M.  SAVINGS  ASS'ON  OF  NEWPORT. 

Filed  January  26,  1882— Not  to  be  reported. 

Appeal  from  Kenton  Chancery  Court. 

Opinion  of  the  court  by  Chief  Justice  Lewis,  affirming. 

Purchaser  at  decretal  sale  failing  to  sue  out  injunction  or  to  deposit  the 
amount  of  his  sale  bond  in  court  had  no  right  to  retain  the  money  until 
another  suit  was  decided,  and,  therefore,  was  properly  ruled  to  pay  the 
same  into  court  in  this  case. 

R.  D.  Handy  for  appellant. 

O.  W.  Root  for  appellee.  .  Digitized  byCjOOQlC 
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KUEBORTH  V.  PRATT. 
Filed  January  26,  1888— Not  to  be  reported. 
Appeal  from  Greenup  Circuit  Court. 
OpiuioD  of  the  court  by  Judge  Pryor.  affirming. 

Amended  answer  and  counterclaim  filed  after  judgment  was  rendered  and 
the  land  sold  by  the  commissioner,  without  showing  cause  why  it  was  not 
filed  before,  was  properly  rejected  in  this  case. 

Roe  &  Roe  for  appellant. 

George  T.  Halbert  for  appellee. 

ORME  V.  DAVID. 
Filed  January  28,  1882— Not  to  be  reported. 
Appeal  from  Union  Circuit  Court. 
Opinion  of  the  court  by  Chief  Justice  Lewis,  affirming. 

Assignee  of  a  note  on  a  bankrupt  in  an  action  against  his  assignor  ''must 
allege  and  prove  that  he  prepared  and  presented  his  claim  in  bankruptcy  at 
least  within  a  reasonable  time,  in  any  event  after  the  note  became  due,  and 
on  the  first  opportunity  he  legally  had,  after  receiving  actual  notice  of  the 
bankruptcy." 

Long  &  Allen  for  appellant. 

Hughes  &  Givens  for  appellee. 

STERMAN  V.  THORNTON.  &c. 
Filed  January  28,  1882— Not  to  be  reported. 
Appeal  from  Daviess  Circuit  Court. 
Opinion  of  the  court  by  Judge  Hargis,  reversing. 

1.  Rescission  of  sale  of  a  lot  had  the  effect  of  cancelling  the  purchase  note 
executed  for  it. 

2.  But  by  the  re-delivery  of  the  cancelled  note,  in  part  payment  for 
■another  lot  purchased  from  the  payee  by  the  obligors,  a  valid  lien  was 
created  to  secure  such  note  on  the  lot  last  purchased. 

Riley,  Jolly  &  Walker  for  appellant. 

ARVIN,  &c.    v.  WELDKN,  &c. 
Filed  January  81,  1882— Not  to  be  reported. 
Appeal  from  Henderson  Circuit  Court. 
Opinion  of  the  court  by  Chief  Justice  Lewis,  reversing. 

1.  The  plaintiff  failed  sufficiently  to  identify  the  property  sought  to  be 
subjected  to  the  payment  of  his  debt. 

2.  It  was  in  the  sound  discretion  of  the  court  to  permit  or  refuse  the  ex- 
hibits to  be  filed  in  this  case,  but  as  such  exhibits  were  allowed  to  be  filed 
the  court  below  erred  in  refusing  to  allow  them  to  be  read. 

S.  S.  Sizemore  for  appellants. 
M.  Merritt  for  appellees. 
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CROFGOT'S  EX'OR  v.  DUVALL  (3  Cases). 
Filed  January  81,  1882— Not  to  be  reported. 
Appeal  from  Louisville  Cbanoery  Court. 
OplDioD  of  the  oourt  by  Judge  Pryor,  rsverslDg. 

1.  Devise  that  certain  funds  be  invested  and  the  interest  thereon  paid  ovpr 
by  the  executor  to  the  testator's  daughter  during  her  life,  and  to  be  equally 
divided  between  her  children  living  at  her  death,  "but  should  my  said 
daughter  die  without  Inaving  children  or  child,  •  *  ♦  then  I  will  and  be- 
queath said  stocks,"  etc..  to  my  sister,  Mrs.  Green,  is  construed  as  follows: 

1st.  Upon  the  death  of  the  testator's  daughter  leaving  an  only  child,  an 
Infant,  that  child  became  entitled  to  the  full  benefit  of  the  devise,  to  go  to 
the  testator's  sister  if  such  child  should  die  under  twenty-one  years  of  age 
without  issue. 

2d.  That  the  guardian  of  such  child  is  entitled  to  the  possession  of  the 
funds. 

3.  A  devise  of  real  estate  to  one  person,  with  remainder  over  to  another  in 
the  event  the  first  taker  dies  under  twenty- one  years  of  age,  creates  a  de- 
feasible fee  in  the  first  taker.  Such  first  taker,  an  infant,  is  entitled  to  the 
possession  by  its  guardian  in  this  case. 

8.  A  division  or  sale  of  such  an  estate  should  not  be  made  when  not  neces- 
sary. 

4.  Costs  of  proceeding,  to  secure  a  judicial  construction  of  a  will,  should 
be  paid  out  of  the  estate,  and  not  be  adjudged  against  the  executor. 

Elliott  &  Hemmingray  for  appellant. 

Lane  &  Harrison  and  Bijur  8s  Davie  for  appellee. 


BOOK  NOTICES. 

The  Law  of  Corporations,  compiled  by  Charles  T.  Boone,  LL.  B.,  and 
published  by  Sumner  Whitney  &  Co.,  of  San  Francisco,  has  been  received 
by  us. 

From  the  examination  we  have  given  It  the  book  seems  to  be  chiefly  val- 
aable  for  its  essentially  practical  method  and  purposes. 

The  principles  of  the  law  applicable  to  corporations  are  concisely  stated, 
the  text  supported  by  numerous  citations,  and  the  whole  subject  presented 
in  chapters  and  paragraphs  judiciously  and  systematically  arranged. 

The  aim  of  the  author  "to  present  to  the  profession  a  full  view  of  the  law  of 
corporations,  as  now  determined  by  the  leading  courts  of  England  and  the 
United  States,  in  as  brief  a  space  as  is  consistent  with  accuracy  and  clear- 
ness of  statement,"  has  apparently  been  very  successfully  accomplished. 

Oddities  of  the  Law— Messrs.  Soule  &  Bugbee,  of  Boston,  publishers,  have 
presented  us  with  an  excellent  book  published  by  them,  entitled  "Oddities 
of  the  Law,"  by  Franklin  Fiske  Heard,  the  author  of  several  works  on 
legal  subjects. 

The  book  consists  of  anecdotes  of  great  lawyers  and  jurists,  curious  selec- 
tions from  the  works  of  writers  upon  law,  excerpta  from  reported  decisions, 
selected  with  felicitous  taste,  and  arranged  with  admirable  diversity. 

Such  books  are  not  only  interesting,  but  instructing,  and  excite  not  only 
our  laughter,  but  our  thought.    They  relax  the  mind  while  extending  the 
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information ;  and  by  familiarizing  us  with  the  lives  and  characters  of  ii» 
great  men  of  the  legal  profession,  arouse  a  deeper  interest  in  the  study  of 
the  law  itself.  If  we  are  intimately  acquainted  with  a  judge,  a  personal 
Interest  attaches  to  any  qpinion  he  may  render;  and,  by  &  similar  feeliog,  if 
we  are  ii^timately  acquainted  with  the  history  of  Hardwicke,  Mansfield, 
Eldon,  Marshall,  Story  or  Kent,  we  will  read  and  study  with  greater  pleas- 
ure, and  consequently  with  greater  profit,  whatever  has  been  produced  by 
them  in  the  records  of  jurisprudence. 
We  thank  the  publishers  for  having  sent  us  so  excellent  a  book. 

We  have  rceeived  the  report  of  the  Fourth  Annual  Meeting  of  the  Auier- 
lean  Bar  Association,  held  at  Saratoga  Springs,  New  York,  August  17, 18, 
IQ,  1881,  printed  by  £.  C.  Markey  &  Son,  Philadelphia. 

It  is  composed  of  the  general  minutes  of  the  meeting,  the  oonstitntion  and 
by-laws,  obituary  notices  of  deceased  members,  and  address  by  Edward  J. 
Phelps,  President  of  the  Association,  on  ''The  Noteworthy  Changes  in  Statatfr 
Law  since  the  Last  meeting;"  The  annual  Address  by  Clarkson  N.  Potter, 
on  "Roger  Brook  Taney;'*  a  paper  read  by  Thomas  M.  Cooley,  on  "The 
Recording  Laws  of  the  United  States,"  paper  read  by  Samuel  Wagner od 
"The  Advantages  of  a  National  Bankrupt  Law,"  and  letters  from  various 
gentlemen  on  the  subject  of  "Legal  Education"  and  admission  to  the  bar  in 
their  respective  States,  written  in  answer  to  the  circular  of  a  committee 
appointed  for  the  investigaiiion  of  that  subject. 

The  report  contains  much  valuable  matter,  and  the  addresses  and  papers 
referred  to  are  worthy  of  a  more  extended  notice  than  we  have  the  time  to 
give. 

The  fifth  annual  meeting  of  the  association  will  be  held  at  Saratoga 
Springs,  New  York,  on  August  8,  9,  10  and  11,  1884. 
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APPEALS  FROM  SATISFIED  JUDGMENTS. 

The  Civil  Code  of  Practice  for  Kentucky,  which  is  similar  to 
other  codes  on  this  subject,  provides  that  *'an  appeal  shall 
not  stay  proceedings  on  the  judgment  unless  a  supersedeas  be 
issued'' — that  is,  the  party  against  whom  the  judgment  is  ren- 
dered can  not  prevent  its  execution  by  merely  appealing.  But 
the  defendant  in  the  judgment  is  not  bound  to  supersede  liefore 
he  can  exercise  his  right  to  appeal.  He  can  satisfy  the  judg- 
ment and  still  appeal,  or  he  can  appeal  without  either  satisfy- 
ing or  superseding  the  judgment.  But  suppose  the  judgment 
is  in  favor  of  the  party  who  wishes  to  appeal?  It  is  often  the 
case  that  a  party  in  whose  favor  a  judgment  is  rendered  prays 
an  appeal,  and  asks  a  reversal  on  the  ground  that  the  lower 
court  has  erred  in  not  giving  him  all  that  he  claimed.  Can  he 
coerce  or  accept  satisfaction  of  so  much  of  the  judgment  as  is 
favorable  to  him  and  still  prosetnite  his  appeal?  This  is  a 
question  that  has  not  been  passed  upon  in  Kentucky,  but  has 
occupied  much  of  the  attention  of  the  courts  of  o-ther  States. 
They  have  considered  it  in  many  different  phases,  all  of  which 
will  be  referred  to  in  this  article. 

I  apprehend  it  to  be  a  principle  w'ell  esta])lished  that  a  party 
who  has  obtained  judgment,   and    enforced   full   satisfaction 
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thereof,    can  not  afterward   prosecute  an   appeal   or  writ   of 
error  to  reverse  it. 

**When  a  party  voluntarily  extinguishes  his  own  judgment 
he  can  not  afterwards  complain  of  it.  He  is  under  no  neces- 
sity of  suing  out  execution  to  enforce  his  judgment,  and  receive 
satisfaction  of  it;  and  if,  by  his  own  voluntary  act,  he  extin- 
guishes his  judgment,  w'hat  is  there  on  w^hich  a  writ  of  error 
can  operate?"     (Cassell  v.  Fagan,  11  Missouri,  209.) 

**It  appears  from  the  record  that  the  appellant  recovered  a 
judgment  in  the  district  court  against  the  appellee,  from  which 
he  has  attempted  to  appeal  to  this  court;  but,  disregarding  his 
own  attempt  at  appeal,  he  ran  his  execution  in  the  district 
court,  and  satisfied  the  judgment  and  costs.  This  left  him 
nothing  to  appeal  from,  and  the  appeal  is,  therefore,  dis- 
missed."    (Fry  v.  Bailey,  36  Texas,  119.) 

The  reasons  above  given  are  the  most  logical  upon  which  the 
general  rule  can  be  based.  But  some  courts  have  assigned 
other  reasons  for  their  decisions.     For  instance: 

**It  seems  inconsistent  that  a  party  should  proceed  on  his 
judgment  as  good  and  valid  in  one  court,  wOiile  he  is  contend- 
ing in  another  tribunal  that  it  is  erroneous,  and  ought  to  be 
reversed."  (Smith  v.  Jack,  2  Watts  &  Sergeant,  108;  1  Penn. 
Eepts.,  115;  37  Penn.  St.  Repts.,  306.) 

"The  right  to  proceed  on  the  judgment  and  enjoy  its  fruits, 
and  the  right  of  appeal,  were  not  concurrent;  on  the  contrary, 
were  totally  inconsistent.  An  election  to  take  one  of  these 
courses,  was,  therefore,  a  renunciation  of  the  cither."  (Ben- 
nett V.  Vansyckle,  18  New  York,  484.) 

Many  courts  have  assigned,  as  a  reason  for  dismissing  the 
appeal,  that  a  party  can  not,  at  the  same  time,  take  both 
under  and  against  a  judgment. 

'*VVe  think  it  a  correct  principle,  and  well  settled  by  the  au- 
thorities, that  a  party  can  not  accept  the  benefit  of  an  adjudi- 
cation, and  yet  allege  it  to  be  erroneous."  (M.  &  M.  Railroad 
Co.  V.  Byington,  14  Iowa,  575;  44  Iowa,  201;  18  Penn.  St., 
150;  52  Bart.,  152;  3  Hill,  215,  216;  80  How.  PrJ,  897;  U 
lb.,  449;  3  La.  Ann.,  115,  358.) 

In  accordance  with  the  general  principle  it  is  held,  also, 
that  where,  on   making  an   order,  the  court  imposes  on  the 
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party  applying  therefor  the  condition  that  he  shall  pay  a  cer- 
tain sum  as  costs  to  the  opposite  party,  the  latter,  by  accept- 
ing the  payment,  waives  his  right  of  appeal  from  the  order. 
<83  N,  Y.  Supr.  Ct.,  157;  15  Abb.  Pr.,  140,  note;  1  Robt.,689; 
22  Wis.,  899;  16  Minn.,  405.) 

The  same  principle  applies  to  decrees  in  chancery  as  well  as 
to  judgments  at  law.  In  Knapp  v.  Brown,  45  N.  Y.,  209,  a 
bill  in  equity  had  been  filed  by  a  mechanic  to  enforce  his  lien 
against  the  owner  and  tenant  for  improvements  upon  the 
leased  property.  A  decree  was  rendered  against  the  tenant. 
Brown,  for  $966.69.  He  paid  the  amount  without  any  objec- 
tion upon  an  execution  issued  against  him.     The  court  said: 

**The  issuing  of  an  execution  by  the  appellant  upon  the 
judgment  rendered  in  his  favor,  and  the  collection  of  the 
amount  thereof,  after  bringing  an  appeal  therefrom,  by  him, 
was  inconsistent  with,  and  a  waiver  of,  his  right  further  to 
prosecute  the  appeal.  By  the  former  he  enforced  the  judg- 
ment  as  a  valid  judgment,  and  secured  to  himself  the  fruits 
thereof,  as  such.  By  the  latter  he  seeks  wholly  to  reverse  and 
annul  the  judgment  for  error  therein.  These  acts,  it  is  ob- 
vious, are  wholly  inconsistent,  the  one  with  the  other,  and 
upon  principle  it  is  clear  that  the  same  partv  can  not  pursue 
both." 

In  Holt  V.  Reese,  46  Ills.,  188,  a  bill  in  equity  had  been  filed 
to  foreclose  a  mortgage,  and  issue  joined  on  the  state  of  the  ac- 
count between  the  mortgagor  and  mortgagee.  The  court  con- 
cludes by  saying: 

*'We  are  clearly  of  the  opinion  that  a  party  can  not  accept 
money  directed  to  be  paid  him  by  a  decree,  and  then  ask  a  re- 
versal on  the  ground  that  it  did  not  give  him  enough.  His 
acceptance  was  a  ratification."  (44  111?.,  185;  18  N.  Y., 
484;  2  Gillman,  414;   18  La.  Ann.,  62.) 

The  same  doctrine  is  extended  to  appeals  from  interlocutory 
decrees.  Chancellor  Walworth  said  in  Vail  v.  Remsem,  7 
Paige,  206: 

**The  complainant's  solicitor  is  clearly  wrong  in  supposing 
that  he  has  a  right  to  proceed  and  carry  into  effect  a  decretal 
order  which  he  has  himself  appealed  from,  and  at  the  same 
time  that  he  is  proceeding  in  the  appeal  to  reverse  that  order, 
.and  to-confirm  the  original  report  of  the  master.     The  two 
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proceedings  are  wholly  inconsistent  with  each  other,  and  either 
the  one  or  the  other  must  be  abandoned."  (Winn  v.  Dil- 
lard,  60  Ala.,  378.) 

These  decisions  all  place  decrees  in  chancery  upon  the  same 
footing  with  judgments  at  law,  but  I  can  conceive  of  a  class  of 
cases  in  which  there  ought  to  be  a  distinction.  As  has  been 
said  by  Justice  Grier,  '*a  judgment  at  law  is  one  thing." 
Therefore,  when  you  satisfy  a  judgment  at  law,  you  extinguish 
the  whole  of  it.  This  is  also  true  of  a  decree  in  chancery, 
which  is  simply  quod  recuperet  debitum.  But  a  decree  in 
chancery  may  be  composed  of  many  parts,  which  are  entirely 
separate  and  independent  of  each  other.  I  see  no  reason  why 
a  party  in  whose  favor  such  a  decree  has  been  rendered  should  , 

not  be  allowed  to  execute  one  portion  of  it,  and  appeal  from 
another  portion  that  is  separate  and  independent  of  that  which 
he  executed.  It  is  true  1  do  not  find  this  distinction  settled 
by  any  adjudicated  case,  but  it  is  suggested  })y  the  dissenting  j 

opinion  in  the  United  States  v!  Dashiel,  8  Wallace,  708,  and  I  ' 

believe  it  to  be  sustained  by  sound  reason.  I 

From  the  above  citations  it  will  be  seen  that  many  courts 
hold  that  the  mere  acceptance  of  satisfaction  of  the  judgment  I 

waives  the  right  to  prosecute  an  appeal.     But  others  have  held  ' 

that  the  right  was  not  lost  unless  the  satisfaction  had  been 
coerced  by  the  plaintiff  in  the  judgment.  Such  was  the  case 
in  Benkard  v.  Babcock,  27  How.  Prac,  898,  where  it  was 
claimed  by  the  defendants  that  the  j)laintiffs  had  waived  their 
appeal  'M>y  accepting  from  them  the  amount  of  the  verdict 
in  favor  of  the  latter  with  costs. "  Chief  Justice  Robertson 
said: 

"Numerous  authorities  have  been  cited  to  ua  on  this  argu- 
ment to  sustain  that  position,  but  they  will  all  be  found  to  be 
cases  where  an  appellant  had  attempted  activcdy  to  enforce 
either  the  whole  of  a  judgment,  order,  or  decree  in  his  favor, 
or  else  some  part  thereof,  connected  with  and  dependent  upon 
such  other  part  thereof,  as  he  may  have  apj)ealed  from,  or  else, 
where  he  had  availed  himself  of  some  benefit  or  favor,  granted 
or  offered  to  him  by  said  judgment  or  decree,  as  an  alternative 
to  exercising  the  right  of  appeal." 

In  this  case  the  court  said  the  defendant  had  the  right  to 
tender  the  satisfaction  so  as  to  stop  the  interest  and  costs  run- 
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nine;  against  him,  but  by  voluntarih'  exercising  this  right  he 
<;ould  not  deprive  the  plaintiff  of  his  appeal.  There  are  other 
<;ases  where  it  has  l)een  held  that  the  niere  acceptance  by  the 
plaintiff  of  satisfaction  does  not  deprive  him  of  his  right  to 
prosecute  an  appeal.  (Higbee  v.  Westlake,  14  N.  Y.,  288; 
Clowes  V.  Dickinson,  8  Cow.,  328;  White  v.  Jones,  4  Cal., 
253;  Dickinsheets  v.  Kaufman,  29  Ind.,  154;  McGreless  v. 
Hinkle,  17  Ala.,  459;  Carleton  v.  Goldwait,  23  Ala.,  34(). ) 

The  conflict  of  the  decisions  upon  the  effect  of  the  plaintiff, 
with  judgment,  accepting  satisfaction  voluntarily  offered  by 
the  defendant,  grows  out  of  the  fact  that  the  courts  have  not 
assigned  the  same  reason  for  applying  the  general  rule.  For 
instance,  some  reason  thus:  There  must  be  a  cause  of  action 
to  support  every  complaint;  the  judgment  is  the  cause  of 
action  that  supports  the  appeal;  when  the  judgment  is  * 'ex- 
tinguished" by  satisfaction,  the  right  to  prosecute  the  appeal 
is  also  extinguished  and  "nothing  is  left  to  appeal  from." 
They  thus  conclude  that  the  result  must  be  the  same,  whether 
the  plaintiff  coerces  or  merely  accepts  satisfaction  — in  either 
•event  the  judgment  is  extinguished,  and,  therefore,  the  right 
to  prosecute  the  appeal  is  lost.  But  it  may  ])e  asked  why  can 
the  defendant  appeal  from  a  satisfied  judgment?  The  answer 
is,  that  ftvery  appeal  is  to  correi*-t  some  error;  to  right  some 
wrong.  But  the  i)laintifY,  who  takes  under  the  judgment, 
waives  the  error  and  has  nothing  upon  which  to  base  his  com- 
plaint. But  the  defendant,  who  has  satisfied  the  judgment, 
has  only  augmented  the  fcmndation  of  his  complaint  or  cause 
of  action. 

But  other  courts  have  held  that  when  a  ])lantiff  coerces  sat- 
isfaction of  his  judgment  he  thereby  ratifies  it  as  valid  and 
binding,  and  is  forever  estopped  from  complaining,  })y  appeal 
or  otherwise,  that  the  judgment  which  he  has  com])elled  his 
opponent  to  execute  is  erroneous;  that  he  had  the  right  to 
accept  the  judgment  as  a  just  and  valid  one,  or  appjuil  and 
have  it  reversed  as  unjust  and  erroneous;  but  that  he  could 
not  do  both;  that  when  he  had  elected  to  take  under  the  judg- 
ment he  was  esto])ped  from  attacking  it.  But  where  the  de- 
fendant voluntarily  offers  to  satisfy  the  judgment  and  the 
plaintiff  merely  accepts  the  law  of  esto])pel  has  no  applica- 
tion.    Where  the  satisfaction   is  coerced   the  plaintiff  makes 
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the  election;  where  it  is  voluntary  the  defendant  makes  the» 
election.  This  seems  to  me  to  be  a  very  proper  distinction. 
The  party  '*at  whose  instance"  the  judgment  has  been  satisfied 
*'can  not  complain  of  his  own  voluntary  acts,"  as  said  by  the- 
court  in  Erwin  v.  Lowery,  7  How.,  184. 

But  a  partial  satisfaction  of  the  judgment,  even  if  coerced, 
is  not  sufficient  to  deprive  the  plaintiff  of  his  right  to  prose- 
cute  his  appeal.  This  was  decided  in  the  United  States  v. 
Dashiel,  8  Wallace,  70:2.     The  court  say: 

"Partial  satisfaction  of  a  judgment,  whether  obtained  by  a 
levy  or  voluntary  payment,  is  not,  and  never  was,  a  bar  to  a 
writ  of  error,  where  it  appeared  that  the  levy  was  made  or  the 
payment  was  received  prior  to  the  service  of  the  writ.  *  *  * 
Carefully  examined,  it  will  be  found  that  the  cases  cited  assert 
no  such  doctrine  (appeal  waived  by  partial  satisfaction);  but 
that  every  one  of  them  proceeds  upon  the  ground  that  where- 
the  plaintiff  has  sued  out  execution,  enforced  his  judgment  and 
obtained  full  satisfaction,  there  is  nothing  left  upon  which  a 
writ  of  error  can  operate.  Import  of  the  argument  is  that  a 
writ  of  error  lies  only  on  a  final  judgment,  and  that  the  plain- 
tiff, when  he  accepts  full  satisfaction  of  his  judgment,  removea 
the  only  foundation  on  which  the  writ  of  error  can  be  allowed." 

But  in  the  case  of  Knox's  Distributees  v.  Steele,  &c.,  IS- 
Alabama,  815,  a  motion  to  dismiss  the  appeal  was  made  on 
the  ground  that  partial  satisfaction  had  been  coerced,  and  the 
court  held  that  the  appellants  must  refund  the  money  collected 
before  they  would  be  allowed  to  complete  their  assignment  of 
errors.  The  case  of  Merriam  v.  Haas,  8  Wallace,  also  bears 
upon  the  i)rinciples  under  discussion,  but,  unfortunately  for 
the  profession,  no  part  of  the  opinion  of  the  court  is  given, 
but  only  the  observations  of  the  reporter,  who  was  appointed 
after  the  case  was  decided. 

An  exception  to  the  general  doctrine  is  also  noted  in  Kasting. 
V.  Kasting,  47  111.,  888,  where  it  was  held  that  an  appeal  from 
a  justice's  judgment  to  the  circuit  court  was  not  barred  by 
the  acceptance  of  the  benefit  of  the  judgment,  because  the  case- 
was  tried  de  novo  in  the  circuit  court,  and  such  acceptance  wa»^ 
no  more  than  a  receipt  of  part  of  what  was  claimed,  and  conld 
be  taken  into  account  by  the  circuit  court  in  rendering  judg- 
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ment.  I  find  no  referencn  anywhere  to  the  effect  of  refunding- 
the  money  collected  under  the  judgment  appealed  from,  except 
among  the  decisions  of  the  Supreme  Court  of  Alabama.  The 
law  in  that  State  may  be  summed  up  as  follows: 

1st.  Where  the  motion  to  dismiss  is  made  after  there  is  a 
judgment  of  reversal  the  court  will  even  then  withhold  its 
mandate  until  the  money  is  refunded,  if  satisfaction  had  been 
coerced.     (0  Ala.,  278;  10  Ala.,  274. ) 

2d.  Where  the  motion  is  made  before  there  is  a  judgment  of 
reversal,  then — 

(a)  If  the  satisfaction  had  not  been  coerced,  but  simply  ac- 
cepted, the  appellant  must  refund  before  he  can  complete  hia 
assignment  of  errors  (45  Ala.,  124).  The  same  court  had 
previously  held  that  merely  accepting  satisfaction  did  not 
affect  the  appeal.     (17  Ala.,  459;  28  Ala.,  846. ) 

(b)  If  there  is  only  partial  satisfaction,  but  that  coerced, 
even  then  app(?llant  must  refund  before  assigning  errors.  (18 
Ala.,  815.) 

(c)  If  full  satisfaction  has  been  coerced,  then  it  is  the  ''set- 
tled practice"  in  Alabama  to  dismiss  the  appeal.  (54  Ala., 
854.) 

8d.  These  principles  are  applicable  to  appeals  from  interloc- 
utory degrees.     ((50  Ala.,  878. ) 

It  will  be  noticed  that  these  decisions  all  refer  to  refunding 
under  the  orders  of  court.  I  find  no  case  where  the  plaintiff 
has,  of  his  own  motion,  tendered  back  the  money,  and  then 
atteiin>ted  to  plead  the  effect  of  it  in  the  appellate  court. 
There  might  be  some  difficulty  in  doing  this  in  Kentucky, 
where  the  Constitution  says:  "The  Court  of  Appeals  shall  have 
appellate  jurisdiction  only."  And  in  Parks  v.  Doty,  18  Bush, 
727,  the  court  refused  to  enforce  a  contract  in  pais  between 
the  parties,  although  it  related  to  the  pending  appeal. 

Logic,  fair  dealing  and  the  peace  of  society  underlie  the  rule 
that  "a  plaintiff  who  has  obtained  judgment,  and  enforced  full 
satisfaction  thereof,  can  not  afterward  prosecute  an  appeal  to  re- 
verse the  same  judgment  which  he  has  already  accepted,  en- 
joyed and  extinguished."  The  purchaser  at  a  judicial  sale 
acquires  good  title  and  can  hold  the  property,  although  the  case 
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may  be  reversed.  If  a  plaintiff  was  allowed  to  execute  his  judg- 
ment, and  under  it  sell  and  pass  title  to  the  defendant's  prop- 
erty and  still  prosecute  his  appeal,  the  case  miG;ht  l)e  reversed, 
a  new  trial  ordered  and  a  second  judgment  entered  upon  the 
same  demand  upon  which  the  first  had  heen  satisfied.  A 
plaintiff  has  the  right  to  elect,  to  accept  his  judgment  as  valid 
and  binding,  and  have  it  executed,  or  he  can  appeal,  and,  for 
errors  assigned,  ask  that  it  be  reversed  and  set  aside;  but  he 
can  not  do  ))oth,  for,  as  said  l)y  Chancellor  Walworth,  ''th<^ 
two  proceedings  are  wlioll)'  inconsistent  with  each  other/' 
While  I  find  no  case  where  our  appellate  court  has  passed 
directly  upon  these  questions,  yet  it  has  decided  a  kindred 
principle,  viz. :  That  a  part}'  can  not  accept  the  benefit  of  a 
judgment  and  afterward  attack  it  (Fowler  v.  Wood3*ard,  (5  J. 
J.  Mar.,  007;  Bourne  v.  Simpson,  9  B.  M.,  455).  In  the  latter 
case  the  court  said:  *'Having  used  all  tlie  privilegtis  conferred 
on  her  by  the  decree,  she  is  too  late  in  coniphiining  of  it^  bur- 
dens, if  any  such  exist." 

The  question  has  l^^en  usually  ])re«ente(l  in  other  States  by 
the  defendant  filing  an  affidavit,  and  having  a  rule  issued 
against  the  plaintiff  to  show  cause  why  his  appeal  should  not 
be  dismissed;  or  by  filing  a  plea  t(^  which  the  plaintiff  de- 
murred. Our  Code  provides  that  the  appellee  may  file  a  veri- 
fied answer,  to  which  the  app^^llant  may  file  a  verified  reply, 
**and  the  question  of  law  or  fact  thereon  shall  be  heard  and 
determined  by  the  court."     (Sections  757-S. ) 

Our  appellate  court  has  held  that,  under  these  sections,  it 
has  jurisdiction  to  try  whether  *'the  appellant's  right  to  prose- 
cute the  app(?al  further  has  ceased,"  for  any  reason  appearing 
on  record.  In  the  case  of  Riley  v.  Reed,  18  Bush,  412,  it  was 
held  that  the  appellee  could  plead  the  statute  of  limitation. 
And  in  Parks  v.  Doty,  18  Bush,  7i27,  wh(U'e  the  court  refused 
to  enforce  a  contract  in  pais  between  the  ])arties,  they  said, 
however,  that  '*matt(?rs  of  record  nniy  b(^  brought  to  the  notice 
of  this  court  by  pleadings  filed  under  section  757,  Civil  Code  of 
Practice."  So  if  the  satisfaction  does  appear  of  record,  under 
these  decisions  it  can  l)e  pleaded,  if  n(jcessary.  But  if  the  sat- 
isfaction appears  as  part  of  the  same  record  as  that  upon  which 
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the  appeal  is  pendiug,  I  see  no  reason  why  the  question  could 
not  be  raised  by  a  simple  motion  to  dismiss. 

A.  E.  RICHARDS. 


COX  V.   STORY,  &c. 

(Filed  February  11,  1H^<L\ ) 

1.  Mistake  in  the  description  of  twenty  acres  of  land  intended  to  he  con- 
veyed did  not  defeat  th»e  title  of  the  grantee,  who  was  put  into  possession  of 
the  twenty  acres  actually  intended  to  bo  conveyed. 

2.  Possession  of  twenty  acres  of  a  ninety-flve-aciv  tract  of  land,  under  a 
•deed  which  was  intended  to,  but  did  not,  convey  it,  was  adverse  to  a  subst»- 
quent  purchaser  of  the  remaining  seventy-five  ncres,  whose  de€»d  by  mistake 
Included  b.ith  the  twenty  and  the  SHventy-flve  acres. 

3.  Revivor  of  an  action  against  infants  was  valid  against  three  over  four- 
tc*en  years.of  age.  upon  whom  a  copy  of  the  order  of  revivor  was  properly 
■served,  but  was  void  as  to  three  under  fourteen  years  of  age,  because  a 
•copy  of  the  order  of  revivor  served  upon  them  wis  not  also  served  upon  their 
father  or  guardian  or  mother,  or  some  white  person  liaving  care  or  control  of 
them  or  with  whom  they  lived,  ns  retjuired  by  section  SI  of  the  Cod(»  of  1>'.54. 

4.  Right  of  infants  over  fourteen  years  of  nge  to  show  cause  against,  or  to 
vacate  or  modify  the  judgment  against  them,  whs  barred,  and  they  were  con- 
cluded by  the  judgment  against  them  in  this  case,  because  they  did  not  file 
their  petition  to  show  cause  against,  or  to  vacate  or  modify  the  judgment 
against,  them  within  twelve  months  after  some  one  of  them  airived  at  the 
age  o'  twenty -one  years. 

5.  Right  of  each  of  the  infants  against  whom  a  void  judgment  was  ren- 
dered to  show  cause  against  or  to  set  aside  such  void  judgilient  was  not 
"barred,  and  they  were  not  concluded  by  it,  because  they  filed  their  petition 
to  set  the  same  aside  within  twelve  months  after  the  youngest  of  the  three 
became  twenty-one  years  of  age. 

Aj)peal  from  Daviej^s  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Lewis. 

John  A.  Head,  Ihmu^  thc^  owner  of  a  tract  of  al)out  450  acres 
of  land,  conveyed  the  whole  of  it,  except  about  ninety-five 
acres,  to  his  children  in  fifty-acrp  lots.  Not  Irmg  before  his 
death  he  gave  to  his  daughter,  Mrs.  Story,  mother  of  appellees, 
and  attempted  to  convey  twenty  acres  of  the  jiortion  undis- 
posed of  in  addition  to  the  fifty  acres  previously  given.  But 
by  a  mistake  in  the  deed,  caused  by  his  absence  from  and  want 
of  familiarity  with  the  land,  the  twenty  acres,  instead  of  being 
located  south  of   and  adjoinim^  her   fifty-acre  lot,  where  the 
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land  undisposed  of  was  situated,  was  located  inside  the  boun- 
dary of  a  lot  previously  conveyed  to  his  daughter.  Mrs.  Triplett. 

After  his  death  his  executor  caused  commissioners  to  he  ap- 
pointed by  the  county  court  to  lay  off  the  twenty  acres  for 
Mrs.  Story  where  her  father  intended  it  to  be.  And  though 
they  returned  to  the  court  no  re|)ort  of  what  they  had  done,  it 
is  proved  that  they  surveyed  and  marked  the  boundary  of  the 
lot,  and  that  she  and  her  husband  were  there  and  then  put  in 
possession  of  it  by  the  executor. 

After  that  the  executor  sold  and  ci^nveyed  to  Dabney,  the 
vendor  of  appellant,  the  residue  of  the  original  tract,  described 
in  the  deed  as  seventy-five  acres,  more  or  less. 

Though  there  is  some  contrariety  of  evidence  upon  the  sub- 
ject, we  think  it  is  satisfactorily  shown  that  Dabney,  before  he 
purchased,  was  shown  the  marked  boundary  of  the  twenty-acre 
lot,  and  neither  purchased  nor  paid  for  any  part  of  it.  The 
seventy-five  acres  purchased  by  him  is  described  in  the  deed  as 
bounded  in  part  by  the  line  of  Mrs.  Story,  and  it  is  now  con- 
tended that  it  was  the  line  of  the  fifty  acres  and  not  of  the 
twenty  acres  that  was  meant.  But  we  think  that  deed  should 
be  construed,  as  Da))ney  manifestly  understood  it  at  the  time, 
to  cover  only  the  seventy-five  acres,  or  as  it  now  appears  sev- 
enty-seveii  acres  ho  purchased,  and  that  his  boundary  should 
be  restricted  and  confined  by  the  marked  lines  of  the  twenty 
acres,  and  not  extended  over  so  as  to  include  that  tract. 

In  the  deed  from  Dabuc^y  to  appellant  the  seventy-five  acres 
is  described  for  the  first  time  as  adjoining  and  being  bounded 
by  the  fifty-acre  tract  of  Mrs.  Story,  and  thus  made  to  cover 
and  include  the  twenty  acres  that  lies  between  them.  But  as 
Story  and  wife  w'ere,  at  the  date  of  that  deed,  in  the  actual 
and  adverse  pr»ssesslon,  it  did  not  operate  to  confer  title  upon 
appellant. 

In  1858  api)ellant  brought  an  action  against  Story  and  wife 
for  the  recover3'  of  the  twenty  acres,  and  in  18G5  a  judgment 
was  rendered  in  his  favor.  But  in  1800,  pending  that  action, 
she  died, -and  an  attempt  was  made  to  revive  it  against  her 
children. 

At  the  time  the  order  of  revivor  was  made  in  that  action 
Moses  B.,  James  and  Ann  P.  Storj'  were  each  over  fourteen 
years  of  age,  and  the  service  of  a  copy  of  the  order  of  revivor 
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upon  them  was  sufficient.  And  as  this  action  was  not  com- 
menced by  them  within  twelve  months  after  either  of  them 
would  have  arrived  at  the  age  of  twenty-one  years,  the  children 
and  heirs  at  law  of  Ami  P.  as  well  as  C.  L.  Story,  father  and 
heir  at  law  of  Moses  B.  and  James  Story,  are  concluded  hy  the- 
judgment  rendered  against  them  in  1805. 

But  as  to  the  other  three  children  of  Mrs.  Story,  viz.,  Roi)t. 
T.,  Mary  and  Margaret  Story,  who  were  each  under  the  age  of 
fourteen  years  when  the  copy  of  the  order  of  revivor  was  served 
upon  them,  that  judgment  is  void.  Section  81,  Myers'  Code, 
in  force  at  the  time,  required  a  copy  of  the  order  of  revivor  tO' 
be  served  upon  each  of  them  and  upon  the  father  or  guardian 
of  each,  or  if  neither  father  nor  guardian  could  be  found,  then 
upon  the  mother  or  any  other  white  person  having  care  or  con- 
trol of  them  or  with  whom  they  lived. 

There  was  no  service  upon  any  <  f  the  persons  mentioned  in 
that  secticm  except  upon  the  infants  themselves. 

When  that  'judgment  was  rendered  neither  of  them  was  be- 
fore the  court,  and  consequently  neither  of  them  is  concluded 
by  it. 

Though  Margfiretis  the  only  one  of  the  three  who  commenced 
this  action  within  twelve  months  after  arriving  at  the  age  of 
twenty-one  years,  and  con«equently  is  the  only  one  who  has  the 
right  to  show  cause  against  the  judgment,  or  to  have  it  vacated 
or  modified  as  ])rovided  in  sections  4^1  and  o79,  Myers'  C(/de, 
still  either  (/ue  or  all  of  them  may  maintain  the  action  for  the 
recovery  of  the  land,  and  if  they  have  shown  title  to  it,  or  any 
part  of  it,  are  entitled  to  recover,  notwithstanding  that  judg- 
ment, it  being  no  bar. 

In  18()1  the  executor  of  John  A.  Head  conveyed  the  twenty 
acres  to  the  children  of  Mrs.  Story  by  deed,  executed,  as  is 
alleged  and  not  denied,  in  pursuance  of  the  power  given  by 
the  will.  Though  that  deed  was  executed  during  the  pendency 
of  the  acti(.n  of  appellant  against  Story  and  wife,  we  do  not 
consider  the  children  of  Mrs.  Sti^ry  as  in  any  sense  pendente 
lite  purchasers,  or  that  the  judgment  rendered  in  that  action 
concluded  either  Robt.  T.,  Mary  or  Margaret  Story  from  now 
relying  upon  the  deed  which,  in  our  opinion,  invested  each  of* 
them  with  the  title  to  an  undivided  sixth  of  the  land. 
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But  they  are  not  entitled  to  recover  the  whole  of  the  twenty 
acres,  and  the  court  below  erred  in  adjudging  to  them  more 
than  one-half  thereof,  or  one-sixth  to  each  of  them. 

Wherefore,  the  judgment  is  reversed  and  cause  remanded  for 
further  proceedings  consistent  with  this  opinion. 

W.  N.  Sweeney  for  appellant. 

G.  V.  Triplett  for  appellees. 


HARRELD  v.  HOWARD  (2  CASES). 
(Filed  Fe])ruary  2,  1882.) 

1.  Motion  by  defendant  to  transfer  action  upon  flUng  equitable  defense 
from  the  Butler  Common  Pleas  to  the  Butler  Circuit  Court  being  resisted 
by  plaintiff,  by  filing  affidavit  that  he  believed  that  he  would  succeed  in  the 
action,  etc.,  and  the  defendant  failing  to  execute  bond  as  required  liy  sec- 
tion 14  of  the  Code,  was  properly  overruled. 

2.  Motion  by  defendant  to  transfer  his  answer  and  cross  petition  from  the 
common  pleas  to  the  circuit  court  was  properly  sustained,  and  was  equiv- 
alent to  withdrawing  his  answer  and  defense  to  the  action  in  the  common 
pleas  court  on  the  note. 

3.  By  transferring  his  answr^r  and  cross  petition  to  the  equity  docket  of 
the  circuit  court  the  defendant  did  not  take  the  action  on  the  note  out  of 
the  common  pleas  court,  and,  therefore,  having  withdrawn  his  answer  and 
defens?  from  that  court  judgment  was  ])roperly  rendered  against  him  as  by 
defaiilt  in  that  court. 

4.  After  filing  equitable  defense  and  moving  to  transfer  to  the  equity 
court  no  trial  of  the  action  or  judgment  by  default  could  have  Ijeen  bad 
until  the  equitable  issues  presentea  in  the  answer  had  been  disposed  of. 

5.  By  transferring  the  defendant's  answer  and  cross  petition  to  the  equity 
court  and  leaving  the  original  action  in  the  common  pleas  court  the  e<iui- 
table  is.sues  were  severed,  and  might  be  tried  in  the  absence  of  the  orlgiaal 
action. 

It  was  not  necessary  for  the  clerk  to  transfer  the  papers  of  the  original 
-action,  and,  therefore,  the  circuit  court  erred  in  dismissing  the  answer  and 
cross  petition  t>ecau8e  the  original  petition  was  not  transferred  with  the 
answer  and  cross  petition. 

Appeals  from  Butler  C(;mm(,n  Pleas  and  Circuit  Courts. 
Opinion  of  the  court  by  Judge  Har«;is. 

The  appellee  sued  the  appellant  on  a  note  for  $338.65  in  the 
-common  pleas  court,  and  the  latter  pleaded  an  exclueivelr 
equitable  defense  to  the  action,  and  moved  to  transfer  the 
cause  to  equity. 

Upon  that  motion  the  appellee  filed  his  affidavit,  setting 
forth  the  belief  that  he  would  succeed  in  the  action  and  that 
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the  collection  of  his  claim,  after  judgment,  would   be  endan- 
gered by  the  delay  arising  from  the  transfer  of  the  cause. 

And  the  appellant  having  failed  to  execute  the  bond  required 
bv  the  fourteenth  section  of  the  Civil  Code,  his  motion  to 
transfer  was  overruled. 

He  then  moved  to  transfer  his  answer  and  cross  ^letition  to 
the  circuit  court,  which  had  equity  jurisdiction,  and  his  mo- 
tion was  sustained. 

This  action  upon  his  part  was  equivalent  to  withdrawing  his 
answer  and  defense  to  the  appellee's  suit  on  the  note,  as  by 
making  such  a  motion  he  could  not  carry  the  case  out  of  the 
common  pleas  court  and  prevent  the  operation  of  the  rule  pre- 
scribed by  the  fourteenth  section  of  the  Code,  but  he  could 
thereby  secure  a  trial  and  disposition  of  his  defense  by  an  equi- 
table tribunal,  although  he  was  compelled  to  submit  to  an  ad- 
verse ruling,  on  the  motion  to  transfer  because  of  his  inability 
to  give  the  required  bond. 

Had  he  let  his  answer  remain  where  it  was  when  his  motion 
to  transfer  was  overruled  no  judgment  could  have  been  ren- 
dered against  him  until  the  issue  presented  by  it  was  disposed 
of,  because  he  had  the  right  to  rely  upon  an  equitable  defense, 
and,  having  made  the  motion  to  transfer  the  case  to  equity,  no 
trial  of  the  action  or  judgment  by  default  cculd  have  })een  had, 
as  is  contemplated  ))y  the  third  sul)section  of  section  10  of  the 
present  Civil  Code.  (Petty  v.  Malier,  &c.,  15  B.  M.,  004-5; 
Frazer,  &c.  v.  Nay  lor,  &c.,  1  Met.,  596.) 

B}'  these  authorities  and  the  terms  of  said  subsection  and 
section  13,  which  is  not  found  in  the  Code  of  1854,  this  con- 
clusion is  made  inevitable,  but  the  a])pellant,  by  his  own 
acti(.n,  made  it  the  duty  of  the  court  to  render  judgment  by 
default  against  him,  and  he  can  not  now  be  heard  to  complain 
of  that  which  he  voluntarily  permitted. 

The  judgment  of  the  common  pleas  court  is,  therefore^ 
affirmed. 

But  the  action  of  the  circuit  court  in  dismissing  the  answer 
and  cross  petition,  because  the  original  petition  was  not  also 
delivered  to  the  clerk  of  that  court  as  part  of  the  papers  of 
the  action  is,  we  think,  erroneous.  Section  18  (Code)  provides 
that  in  counties  wherein  the  jurisdiction  of  circuit  courts  is 

Digitized  by  VjOOQ IC 


556  HARRELD  V.  HOWARD. 

vested  in  different  courts  the  provisions  of  Title  II,  concerning 
transfers  to  the  proper  docket,  apply  to  transfers  to  the  proper 
•courts,  and  we  must,  therefore,  consider  the  question  before  ug 
as  if  the  motion  were  made  in  the  circuit  court  to  transfer  the 
oase  to  the  equity  docket. 

By  subsection  2  of  that  section  this  language  is  used:  '*Upon 
an  order  for  the  transfer  of  an  action  from  one  court  to  another 
the  papers  in  the  action  and  a  copy  of  the  order  shall  be  deliv- 
ered by  the  clerk  of  the  court  which  makes  the  order  to  the 
clerk  of  the  court  to  which  the  action  is  transferred;  and  it 
shall  proceed  as  if  it  had  been  brought  in  the  latter  court." 
,  The  appellant's  answer  and  cross  petition  alleged  a  mistake 
in  the  execution  of  the  note  which  was  given  to  eciualize  the 
capital  paid  into  a  partnership  firm  composed  of  the  appellant, 
appellee  and  T.  C.  Carson;  and  that  upon  a  settlement  of  the 
partnership  the  appellee  would  be  shown  toowx*  him  more  than 
the  amount  of  the  note.  The  allegations  elaborate  this  defense, 
which  is  essentially  a  counterclaim. 

In  the  case  of  Geoghegan,  &c.  v.  Ditto,  &c.,  2  Met.,  488,  this 
court  held  that  an  equitable  issue  might,  and  should  be,  trans- 
ferred to  the  equity  docket,  leaving  the  claim  for  damages  for 
trespass  to  be  tried  by  a  jury  in  the  ordinary  action. 

And  speaking  of  set-offs,  counterclaims  and  cross  petitions, 
it  is  said  in  Newman  on  Pleading,  618,  that  *'they  each  differ 
in  some  respects  from  the  other,  yet  they  are  substantially  the 
same  kind  of  pleading,"  and  "each  of  them  is  a  cross  action  in 
favor  of  the  defendants,"  etc.  (Subsection  M  of  section  782, 
Civil  Code,  construed  in  Warfiehi  v.  Gardner,  MS.  opinion, 
Decejnber,  1881. )  While  formerly  the  dismissal  of  the  original 
action  carried  the  set-off  with  it  (8  B.  M.,  287),  the  present 
Code,  as  well  as  the  Code  of  1854,  entitles  a  defendant  to  a 
trial  of  a  set-off  or  counterclaim,  although  the  plaintiff  dismiss 
his  action  or  fail  to  appear. 

As  a  severance  of  the  legal  and  equitable  issues,  the  legal 
triable  by  jury  and  the  equitable  by  the  chancellor,  is  author- 
ized by  authority,  and  a  counterclaim  is  in  every  essential  an 
action  as  much  so  as  a  cross  petition  or  cross  bill  in  equity, 
and  can  be  tried  although  the  original  action  be  dismissed,  we 
perceive  no  necessity  for  the  delivery  by  the  clerk  of  the  coin- 
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nion  pleas  court  of  the  original  petition  as  part  of  "the  papers 
in  the  action"  to  the  clerk  of  the  circuit  court,  when  the  action 
and  equitable  issue  transferred  to  it  is  fully  and  legally  alleged 
in  the  answer  and  cross  petition,  and  can  be  intelligently  and 
legally  tried  in  the  absence  of  plaintiff's  action. 

Therefore,  the  judgment  of  the  circuit  court  is  reversed  and 
cause  remanded  for  proper  proceedings. 

Ward  &  Guffy  for  appellant. 

L.  J.  Smith  for  appellee. 


SPALDING  V.  HENSHAW. 
(Filed  February  2,  1882.) 

1.  Delivery  of  money  by  principal  in  a  note  to  Ms  surety  therein,  to  be 
paid  to  the  payee,  did  not  increase  or  diminifih  the  liability  of  the  surety  to 
the  XMiyee,  or  give  him  any  additiunnl  security  for  the  payment  of  his  debt 
or  create  a  trust  or  lien  in  favor  of  the  payee  of  the  note. 

After  recovering  a  judgment  against  such  surety  on  the  note  the  payee 
could  not  recover  against  him  another  judgment  on  account  of  the  money 
delivered  to  him  by  his  principal, 

2.  Contract  by  one  person  for  the  benefit  of  another  may  be  accepted  and 
enforced  by  the  latter. 

But  such  a  contract  may  be  revoked  or  canceled  by  the  party  making  it  at 
any  time  before  it  is  accepted  by  the  party  for  whose  benefit  it  is  made. 

*•  A  promise  by  A  to  B,  upon  a  sufficient  consideration,  to  pay  C  a  sum  of 
money,  may  be  enforced,  but  when  the  parties  making  the  contract  rescind 
or  cancel  it  before  its  acceptance  by  the  third  party,  for  whose  benefit  it  is 
made,  the  contract  is  at  an  end." 

Appeal  from  Union  Common  Pleas  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  appellee,  George  Henshaw,  held  the  note  of  John  B. 
Payne,  with  George  Payne  as  surety,  for  the  sum  of  $1,000, 
payable  in  twelve  months  from  the  7th  of  September,  1856. 
In  March,  1857,  John  Payne,  desiring  to  pay  the  note,  gave  to 
George  Payne,  the  surety,  the  sum  of  $1,000  for  that  purpose, 
and  took  from  him  the  following  receipt: 

** Received  of  J.  B.  Payne  $1,000,  which  I  promise  to  pay  to 
George  Henshaw  in  gold,  to  pay  a  note  that  George  Henshaw 
holds  on  him,  and  I  am  surety  to. 

(Signed:)     ''GEORGE  PAYNE." 
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In  May,  1801,  John  B.  Paj-ne,  Georgo  Payne,  the  surety, 
having  failed  to  pay  this  money  to  Henshaw,  instituted  an 
action  against  him,  in  which  it  is  alleged  that  he  paid  over  to 
GeoTf^e  Payne  the  $1,000  on  the  25th  of  March,  1857,  to  be 
paid  to  Henshaw,  and  took  his  receipt  therefor;  that  the  latter 
had  failed  to  pay  the  mc^ney  to  Henshaw  as  directed,  and  still 
refuses  to  do  so  or  to  refund  to  him,  John  B.  Payne,  the  money, 
although  often  requested  so  to  do.  He  set  up  other  claims 
against  George  in  the  same  action  that  have  no  connection 
with  the  matter  in  controversy,  with  the  exception  that  a  gen- 
eral attachment  was  levied  on  the  property  of  George  Payne  to 
secure  the  demand  against  him. 

John  B.  Payn<*  it  seems  was  em  harassed  with  debts  as  well 
as  George,  and  I.  A.  Spalding,  as  administrator  of  one  Powell 
and  other  parties,  brought  their  actions  against  John  B.  Payne 
and  obtained  attachments  that  were  levied  on  the  estate  of 
John  and  garnished  the  claim  of  $1,000  owing  by  George 
Payne.  Georg<»  Payne  died  and  the  action  of  John  Payne  was 
revived  against  his  administrator,  and  in  April,  1808,  there 
was  a  judgment  rendered  in  favor  of  John  B.  Paj'ne  against 
the  administrator  for  the  $1,000.  There  were  various  actions 
consolidated  in  the  etfort  to  make  the  del)ts  due  by  John  and 
George  Payne,  and  in  April,  1808,  $500  of  the  judgment  against 
George  Payne's  administrator,  and  in  favor  of  John  B.  Payne, 
was  directed  by  the  court  to  be  paid  to  the  attorneys  of  John 
B.  Payne,  or  they  wurn  given  a  lien  to  that  extent, 

Henshaw,  in  March,  18(32,  brought  his  action  and  recovered 
a  judgment  against  George  Payne  on  the  note  for  the  $1,000 
executed  by  him  and  John,  and  in  October,  18()9,  filed  a  petition 
to  l)e  madi'a  party  to  the  action  of  John  Payne  against  George 
Payne,  alleging  in  the  original  petition  and  the  amendment 
that  he  had  recovered  a  judgment  against  George  Payne  on  the 
note,  the  delivery  over  by  John  to  George  of  the  $1,000  to  pay 
it^  and  the  recovery  by  John  Payne  of  George  Payne's  admin- 
istrator on  the  receipt  for  th(»  $1,000,  and  its  collection  by  I. 
A.  Spalding,  the  attorney  of  John  Payne,  who  then,  as  is 
alleged,  had  it  in  his  posHession.  He  sued  out  an  attiu;hment 
and  garnished  this  money  in  the  hands  of  Spalding. 


Digitized  by 


Google 


SPALDING  V.  HENSHAW.  559 

Spalding  filed  a  demurrer  and  auewer.  The  answer  alleges 
that  as  administrator  of  Powell  he  had  garnished  or  attached 
all  these  funds  owing  to  John  Payne  to  satisfy  the  claim  of 
Powell;  that  after  applying  all  these  claims  the  debt  to  the 
Powells  remained  unsatisfied,  and  that  he  had  in  addition  pur- 
chased of  the  heirs  of  Powell  their  interest  and  was  entitled  to 
the  fund.  The  claim  of  Powell's  Adm'r  against  John  B.  Payne, 
was  large,  and  the  action  to  recover,  with  attachments  served 
and  levied,  had  been  pending  long  before  the  attemi)t  on  the 
part  of  the  appellee,  Henshaw,  to  subject  the  fund  arising 
from  the  judgment  against  George  Payne,  based  on  the  receipt 
for  $1,000. 

It  is  manifest  from  the  facts  contained  in  the  record  that 
the  court  below  was  of  the  opinion  that  the  execution  of  the 
receipt  by  George  Payne  to  John  B.  Payne,  in  which  the  former 
agreed  to  pay  the  $1,000  to  the  appellee,  Henshaw,  gave  to  the 
latter  a  lien  or  an  equity  superior  to  all  other  creditors.  Both 
John  and  George  Payne  were  the  obligors  on  the  note  to  the 
appellee,  and  the  fact  that  John  had  furnished  to  George  Payne, 
the  surety,  the  money  to  enable  him  to  satisfy  the  debt  did  not 
increase  or  diminish  their  liability  to  Henshaw,  the  appellee, 
or  give  to  him  any  additional  security  for  his  debt.  He  al- 
ready had  George  Payne  bound  as  surety  on  the  note,  and  if  he 
had  instituted  an  action  against  him  could  have  recovered 
only  the  $1,000.  This  sum  he  did  recover  of  George  in  an 
action  on  the  note  in  1862,  and  if  he  had  instituted  an  action 
after  this  to  have  recovered  on  the  receipt,  by  reason  of  the 
agreement  between  John  and  George  Payne,  the  judgment  on 
the  note  as  to  George  could  have  been  pleaded  in  bar,  as  he 
was  not  entitled  to  two  judgments  for  the  same  debt. 

There  was  nothing  to  prevent  an  execution  on  the  judgment 
rendered  on  the  note  or  a  resort  to  all  incidental  remedies  to 
enforce  it.  The  appellee  at  no  time  agreed  to  look  to  George 
Payne  alone  for  the  debt,  and  seems  not  to  have  known  until 
October,  1869,  that  George  had  executed  the  receipt,  in  which 
he  promised  to  pay  the  $1,000,  then  received,  to  him  in  dis- 
•  charge  of  the  note.  It  is  insisted,  however,  that  the  receipt 
was  in  effect  an  obligation  by  George  Payne  to  pay  the  appellee 
March,  1882—2 
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the  $1,000,  and,  although  he  had  recovered  a  judgment  on  the 
original  note  against  George,  yet  as  the  money  was  collected  on 
;an  obligation  lielonging  or  for  the  benefit  of  the  appellee,  that 
he  is  entitled  to  it.  Adopting,  therefore,  the  theory  main- 
tained by  the  appellee  for  the  purpose  only  of  making  the  in- 
quiry suggested  by  it  and  regarding  George  Payne,  who  received 
this  money,  as  an  entire  stranger  to  the  original  note,  and  his 
promise  made  in  no  other  manner  than  as  found  in  the  receipt, 
and  the  appellee  is  not  entitled  to  recover.  He  at  no  time 
ratified,  accepted  or  confirmed  the  action  of  John  Payne  or 
George  with  reference  to  this  money,  and  in  fact  never  heard 
of  it,  so  far  as  this  proof  shows,  until  after  John  had  recovered 
it  back  from  George  Payne,  and  after  it  had  been  subjected  or 
a  lien  created  upon  it  by  the  creditors  of  John  Payne  for  the 
payment  of  his  debts. 

George  Payne  received  the  money  as  the  agent  only  of  John 
Payne,  and  the  latter,  before  its  acceptance  by  the  appellee  or 
his  agreement  to  look  to  George  for  payment,  could  have  re- 
voked the  direction  or  order  to  pay  it  to  the  appellee,  and  this 
he  certainly  did  by  instituting  his  action  and  recovering  a 
judgment  for  the  money  upon  the  alleged  ground  that  his 
agent  had  failed  to  pay  it  to  the  appellee. 

He  might,  as  the  surety,  under  certain  circumstances,  have 
held  it  for  indemnity,  but  we  are  discussing  this  case  as  if 
George  was  in  no  manner  liable,  except  on  his  promise  to  pay 
to  Henshaw.  That  Henshaw  might  have  maintained  an  action 
against  George,  if  he  had  not  been  already  liable,  is  settled  by 
several  adjudged  cases  in  this  court.  A  promise  by  A  to  B, 
upon  a  sufficient  consideration,  to  pay  a  sum  of  money  to  C 
may  be  enforced  by  G,  but  when  the  parties  making  the  con- 
tract rescind  or  cancel  it  before  its  acceptance  by  the  third 
party,  for  whose  benefit  it  is  made,  the  contract  is  at  an  end. 
There  is  nothing  in  this  case  to  make  the  contract  irrevocable, 
or  facts  authorizing  the  presumption  that  the  party  benefited 
has  assented  to  the  agreement.  Here  the  appellee  could  have 
instituted  an  action  at  any  time  to  recover  on  the  original  note, 
as  he  did  do,  and  recovered  a  judgment— taking  the  name  of 
George  Payne  from  the  note,  and  it  was  a  delivery  by  John  Pa3^ne 
to  George  of  $1,000  to  pay  this  debt,  and  the  debtor  had  the  right. 
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nt  any  time  before  its  acceptance  by  the  creditor,  to  demand  its 
payment  back  to  him,  to  be  appropriated,  if  he  so  desired,  for 
other  purposes.  In  the  case  of  Davis  v.  Calloway,  SO  Indiana, 
in  an  agreement  between  Galloway  and  Kaplinger,  Calloway 
agreed  to  pay  Davis  $100.  It  appeared  from  the  second  para- 
graph of  the  petition  that  the  parties  had  rescinded  the  agree- 
ment, and  the  court  said:  **Until  the  acceptance  by  Davis  of 
the  promise  by  Calloway  the  parties  to  the  agreement  had  the 
right  to  rescind."  In  the  case  of  Barrett  v.  Hughes,  48  Wis- 
<jonsin,  819,  in  discussing  a  kindred  question,  the  court  said: 
''^ After  knowledge  of  and  assent  to  such  engagement  by  the 
person  for  whose  benefit  it  is  made,  his  right  of  action  on  it 
<3an  not  be  affected  by  a  like  sum  of  the  agreement  i)y  the 
parties  thereto." 

In  38  New  Hampshire,  171,  it  is  said:  **A  party  who  deposits 
money  with  another  to  be  appropriated  for  the  benefit  of  a 
third  person,  being  under  no  obligation  to  appropriate  it,  has 
a  right  to  countermand  the  appropriation  and  recall  the  money 
-at  any  time  before  it  is  appropriated,  or  before  a  privity  has 
been  created  between  the  depositary  and  the  beneficiary  that 
amounts  to  an  appropriation  of  it." 

In  Story  on  Bailments,  etc.,  210:  ''In  cases  of  mandates 
when  the  thing  is  to  be  delivered  to  a  third  person,  if  the  latter 
has  no  vested  interest  in  it,  the  bailer  may  revoke  the  bail- 
ment at  any  time." 

There  is  no  pretense  in  this  case  of  any  release  of  the  orig- 
inal note,  but  on  the  contrary,  after  the  receipt  was  executed, 
a  judgment  was  obtained  upon  it,  and  not  until  John  Payne 
had  recovered  a  judgment  against  George  Payne's  administrator 
lor  the  failure  to  pay  this  money  over  did  the  appellee  attempt 
to  assert  any  claim  apart  from  the  original  note  against  George 
Payne  and  if  he  had,  no  recovery  could  have  been  had,  as  he 
then  had  a  judgment  in  his  favor  against  George  for  the  $1,000. 
No  lien  existed  on  the  fund  and  none  could  have  been  enforced 
as  against  these  creditors,  as  we  have  already  shown,  if  George 
Payne  had  stood  in  no  other  light  than  as  a  mere  depositary 
of  the  money.  It  had  been  recovered  from  him  by  John  Payne; 
And  Spalding,  in  his  representative  capacity  and  in  his  indi- 
vidual right,  insists  that  he  has  already  appropriated  it.     The 
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case  must  go  back  and  permission  given  the  appellant  to  file 
his  amended  answer,  and  the  questions  as  to  the  priority  of 
liens  by  reason  of  the  various  attachments  and  judgments 
rendered  can  be  heard  and  determined. 

The  judgment  is  reversed  and  cause  remanded  for  further 
proceedings  not  inconsistent  with  this  opinion. 

I.  A.  Spalding  and  W.  P.  D.  Bush  for  appellant. 

A.  Duvall  for  appellee. 


RAGSDALE  v.  LANDER,  FOR,  &c. 

(Filed  February  4,  1882.) 

1.  In  action  on  a  verbal  lease  for  two  years,  and  also  for  the  use  and  occu- 
pation of  the  leased  premises— the  use  and  occupation  and  alleged  Talue- 
thereof  being  denied  by  answer— the  only  issue  to  be  submitted  to  the  jury 
was  as  to  the  use  and  occupation  and  the  value  thereof. 

The  finding  of  the  jury  that  "the  defendant  rented  the  property  for  two 
years,"  did  not  authorize  the  court  to  render  judgment  fur  the  amount  of 
the  alleged  rent  prayed  for. 

The  defendant  had  the  right  to  have  submitted  to  the  jury,  by  appropriate 
instructions,  the  question  whether  he  did  use  and  occupy  the  leased  premises, 
and  if  so,  what  was  the  reasonable  value  of  such  use? 

As  the  verbal  contract  to  lease  for  two  years  was  nonenforoeable,  the  con- 
tract price  was  also  nonenforceable. 

2.  The  rule  as  to  allegations  of  value,  etc.,  fixed  by  section  153  of  the  Code 
of  1864  was  changed  by  section  126  of  the  Code  of  1877. 

Appeal  from  Christian  Circuit  Court. 

Opinion  of  the  court  by  Judge  Harris. 

The  contract  of  leasing  was  verbal  and  for  two  years,  and^ 
therefore,  within  the  sixth  clause  of  section  1,  chapter  22, 
General  Statutes,  which  declares  that  **no  action  shall  be 
brought  to  charge  any  person  *  *  *  upon  any  contract  for 
the  sale  of  real  estate,  or  any  lease  thereof  for  longer  term 
than  one  year." 

The  petition  alleged  facts  sufficient  to  constitute  a  cause  of 
action  for  use  and  occupation  of  the  leased  premises.  The  use 
and  occupation  and  the  value  thereof  were  denied  by  the  an- 
swer. 

This  was  the  only  issue  which  remained  to  be  submitted  to 
the  jury  after  the  court  directed  them  to  find  a  special  ver- 
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diet,  whether  the  lease  was  for  one  or  two  years.  But  in- 
stead of  instructing  the  jury  upon  that  issue  the  court  sub- 
mitted the  single  fact  named  for  their  special  finding,  and 
upon  the  return  of  the  following  verdict:  **We,  the  jury,  find 
that  the  defendant  rented  the  property  for  two  years, "  ren- 
dered judgment  for  $800,  with  interest  from  the  expiration  of 
the  lease,  which  conformed  to  the  prayer  of  the  petition. 

By  section  158  of  the  Civil  Code  of  1854  allegations  of  value 
or  of  amount  of  damage  could  not  be  considered  as  true  by  the 
failure  to  controvert  them.  But  section  126  of  the  present 
€ode,  in  prescribing  the  classes  of  allegations  "which  must  be 
proved,  though  not  denied,"  provides  in  its  fourth  subsection 
that: 

''Allegations  concerning  value  or  amount  of  damage,  not  ac- 
•companied  by  an  allegation  of  an  express  promise,  or  by  a 
statement  of  facts  showing  an  implied  promise  to  pay  such 
value  or  damage,  such  allegations  so  accompanied  need  not  be 
proved  unless  traversed." 

This  provision  introduces  two  exceptions  to  the  law  as  ex- 
pressed in  section  153  of  the  Code  of  1854.  Under  that  section 
no  allegation  of  value  or  amount  of  damage  could  be  treated 
as  true  by  the  failure  to  deny  it,  hut  by  section  126  of  the 
present  Code  every  allegation  of  value  or  amount  of  damage, 
•which  is  accompanied  by  an  allegation  of  an  express  promise 
•or  a  statement  of  facts,  from  which  the  law  implies  a  promise 
to  pay  sucli  alleged  value  or  damage,  must  be  considered  as 
true  unless  denied. 

The  appellee  alleged  in  his  petition  the  value  of  the  use 
and  occupation,  and  made  a  statement  of  facts  which  raise  a 
promise  upon  the  part  of  appellant  to  pay  that  value,  and  but 
for  his  traverse  it  would  have  been  the  court's  duty  to  have 
taken  the  averments  of  the  petition  as  true,  and  then  judg- 
ment for  the  alleged  value  would  have  been  legal.  But  the  ap- 
pellant traversed  and  put  in  issue,  not  only  the  value  of  the 
use  and  occupation,  but  the  use  and  occupation  itself. 

He,  therefore,  had  the  right  to  have  submitted  to  the  jury, 
by  appropriate  instructions,  the  question  whether  he  did  use 
;and  occupy  the  leased  premises,  and  if  so,  what  was  the  rea- 
.flonable  value  of  such  use. 
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The  court  decided  both  of  these  facts  on  which  the  parties 
had  joined  issue  by  rendering  judgment  for  $800,  which  was 
the  amount  prayed  for,  and  also  the  alleged  contract  price  of 
the  lease. 

As  shown,  this  was  error  unless  the  special  verdict  of  the 
jury  authorized  the  judgment. 

The  special  verdict  established  but  one  fact,  and  that  fact 
made  it  clear  that  no  action  could  bo  brought  to  charge  the 
appellant  upon  the  lease. 

And  as  the  contract  was  n  on  enforceable  by  reason  of  the 
statute  of  frauds,  the  contract  price  was  also  nonenforceable, 
for  to  allow  the  recovery  of  the  price  agreed  upon  by  the  con-^ 
tract,  but  deny  an  action  upon  the  contract  itself,  would  be 
equivalent  to  granting  and  denying  the  remedy  in  the  same 
action. 

Wherefore,  the  judgment  is  reversed  and  cause  remanded, 
with  directions  to  grant  appellant  a  new  trial  and  for  further 
proceedings  consistent  with  this  opinion. 

Campbell  &  Ferguson  and  G.  A.  Champlin  for  appellant. 

John  Feland  for  appellees. 


ALLEN,  &c.  V.  STUMP. 
(Filed  February  9,  1882— Not  to  be  reported.) 

1.  JurisdictioD  to  seU  infant's  real  estate,  on  proceedinj?s  by  statutoir 
{niardian  under  chapter  86  of  the  reviped  statutes,  depended  upon  compli- 
ance with  the  requirements  of  the  statute. 

2.  Statutory  guardian  means  one  appointed  in  pursuance  of  the  laws  of 
this  Commonwealth,  and  by  the  tribunal  authorized  thereby  to  make  the 
appointment. 

3.  Void  judgment  to  sell  lands  of  infant  on  petition  of  nonresident  ji^uar- 
dian— On  petition  of  nonresident  guardian  for  his  infant  daughter,  appointed 
in  the  State  of  Missouri,  filed  in  the  Harrison  Circuit  Court,  in  this  State, 
in  18(W,  asking  that  court  to  decree  the  sale  of  the  remainder  interest  of  such 
infant  in  lands  in  that  county,  without  any  defense  being  made  for  her  by 
guardian  appointed  in  this  State,  either  statutory  or  ad  litem,  that  court 
had  no  jurisdiction  to  decree  the  sale  of  such  remainder  interest,  and,  there- 
fore, the  decree  to  sell  the  same  was  void,  and  the  purchaser  acquired  no 
title  to  such  remainder  interest :  but  upon  the  termination  of  the  life  estata 
of  her  father  such  infant  became  entitled  to  the  possession  of  the  lands. 
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!  Appeal  from  Harrison  Chancery  Court. 

Opinion  of  the  court  by  Chief  Justice  Lewis.    . 

I  To  give  the  court  jurisdiction  and  authorize  a  judgment  for 

the  sale  of  the  real  estate  of  an  infant,  under  article  3,  chapter 
I  80,  Revised  Statutes,  it  was  indisi)ensable  that  the  petition  for 

I  such  sale  should  he  filed  by  the  statutory  guardian,  and  that- 

[  he  should  allege  in  it  his  belief  that  the  sale  would  redound  to- 

I  the  benefit  of  the  infant.     Besides  other  requisites  to  a  judg- 

1  ment,  it  was  made  the  duty  of  such  guardian  to  enter  into  a 

covenant,  with  security  approved  by  the  court,  for  a  faithful 
discharge  of  his  duty  under  the  statute. 

It  is  apparent  from  the  language,  as  well  as  the  reason  of 
the  law,  that  the  statutory  guardian  meant  is  one  appointed 
in  pursuance  of  the  laws  of  this  Commonwealth,  and  by  the 
tribunal  authorized  thereby  to  make  the  appointment. 

If  it  had  been  the  intention  of  the  legislature  to  authorize* 
such  judgment  upon  the  petition  of  a  guardian  appointed  else- 
where than  here,  it  would  have  been  so  provided  in  express  and 
unambiguous  terms. 

In  1869,  upon  the  petition  of  Chas.  T.  Daniels,  who  was  ap- 
pointed guardian  in  the  State  of  Missouri  of  his  infant  daugh- 
ter (appellant)  Maria  V.  Daniel,  now  Allen,  and  without  any 
defense  being  made  for  her  by  a  guardian  appointed  in  this. 
State,  either  statutory  or  ad  litem,  judgment  was  rendered  for 
the  sale  of  her  remainder  interest  in  two  lots  of  land,  and  the 
property  was  sold,  and  without  an  order  of  court  the  proceeds, 
were  paid  over  to  him  and  carried  out  of  this  Commonwealth. 
The  sale  of  the  interest  of  appellant,  Maria  V.  Allen,  in  the 
Jots  was,  in  our  opinion,  void  as  to  her,  and  the  purchaser  ac- 
quired no  title  thereto,  except  to  the  extent  of  the  life  estate, 
of  Chas.  T.  Daniels. 

Appellant,  Maria  V.,  having  been  made  a  party  plaintiff  in 
this  action,  and  the  petition  having  been  dismissed  as  to  so 
much  thereof  as  sought  a  sale  of  her  remainder  interest  in  the- 
propert}',  the  cause  of  action  as  it  then  stood  was  for  the  pur- 
pose of  determining  the  conflicting  claims  of  herself  and  appel- 
lee, and  to  quiet  her  title.  We  think  she  was  entitled  to  such 
relief,  and  the  court  below,  instead  of  dismissing  the  petition^ 
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should  have  rendered  jndgmnet  ascertaining  and  determining 
that  she  was  not  divested  of  her  interest  in  remainder  by  the 
proceedings  referred  to,  but  was,  upon  the  termination  uf  the 
life  estate  of  her  father,  entitled  to  the  possession  of  the  prop- 
erty. 

As  the  record  stands  neither  the  pleadings  nor  proof  required 
her  to  account  for  an}'  part  of  the  proceeds  of  the  sale  made  in 
1869. 

Wherefore,  the  judgment  of  the  court  below  is  reversed  and 
«au6e  remanded  for  further  proceedings  consistent  with  this 
opinion. 

Charles  Offutt  and  L.  M.  Martin  for  appellants. 

A.  H.  &  J.  E.  Ward  for  appellee. 


CITY    OF  LOUISVILLE  v.   SHERLEY'S    GUARDIAN,   «fec. 
(Filed  February  11,  1882.) 

1.  PersoDal  estate  of  infants  residing  in  Jefferson  county,  in  the  bands  of 
tbeir  statutory  guardian  residing  in  the  city  of  LouisviUe,  is  not  subject  to 
taxation  in  said  city  for  munioipalpurposes— for  the  benefit  of  pubUc  schools 
lb  said  city,  etc. 

9.  When  children  continue  to  reside  at  the  domicile  of  their  deceased 
parents,  in  Jefferson  county,  such  domicile  will  be  considered  os  their  resi- 
•dence  until  changed,  although  their  guardian  may  reside  in  the  city  of  Louis- 
ville. 

8.  The  mere  fact  that  the  guardian  of  an  infant  resides  in  the  city  of 
Louisville,  while  such  Infant  is  domiciled  in  another  county  or  outside  of 
the  city  limits,  will  not  f>ubject  his  estate  in  the  pockets  of  Ms  guardian,  or 
the  vaults  of  a  city  bank,  to  taxation  for  municipal  purposes. 

4.  The  proper  plan  to  list  personal  property  in  this  State,  or  rather  its 
value  iinder  the  equalization  clause,  is  in  the  county  where  the  owner  lives, 
■and  the  personal  property  of  infants  living  in  Jefferson  county,  outside  of 
i;he  city  of  Louisville,  should  be  listed  with  the  assessor  of  that  county,  and 
"be  subject  to  taxation  for  State  and  county  purposes,  but  not  for  the  support 
<of  the  Louisville  city  government. 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  appellees  are  the  infant  children  of  Louis  A.  and  Laura 
^Sherley,  both  of  whom  are  dead.  Their  father  was  living  at 
:the  time  of  his  death  in  the  county  of  Jefferson,  about  ten 
miles  from  the  city  of  Louisville,  the  children  living  with  him, 
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and  where  they  continued  to  reside  for  several  years  after  the 
loss  of  their  parents. 

Their  paternal  grandfather,  Z.  M.  Sherley,  was  their  statu- 
tory guardian  and  lived  in  the  city  of  Louisville,  but  the  chil- 
dren continued  to  reside  at  the  domicile  of  their  father  in 
Jefferson  county,  outside  of  the  corporate  limits  of  the  city. 
The  infants  derived  from  their  father  a  considerable  amount 
of  personal  estate,  consisting  of  notes,  bonds  and  stocks,  that 
passed  into  the  hands  of  their  guardian.  This  personal  estate, 
as  the  appellees  allege,  was  for  several  years  wrongfully  and 
illegally  assessed  for  taxation  by  the  city  of  Louisville,  and 
the  taxes  were  paid  by  their  guardian  under  the  belief  that 
this  property  was  liable  for  taxation  for  municipal  purposes. 
!  The  taxes  levied  on  this  property  and  paid  by  the  guardian 

I  were,  first,  a  tax  of  25  cents  for  the  benefit  of  the  public  schools 

i  of  the  city;  second,  a  tax  in  aid  of  the  E.  H.  railroad;  third, 

a  tax  in  aid  of  the  St.  Louis  Air  Line  railroad;  fourth,  a  tax 
j  to  rr^constrnct  the  streets  of  Louisville.     The  infants  owned  no 

j  real  estate  within   the  city,  and  it  is  claimed  the  infants  de- 

rived no  benefits  from  the  taxation,  and  that  their  guardian, 
although  residing  within  the  corporate  limits,  was  compelled 
wrongfully  to  pay  this  tax,  or  paid  it  under  the  belief  that  as 
his  domicile  was  within  the  city,  this  "personal  property  in  his 
possession  was  subject  to  municipal  taxation.  The  facts  are 
fully  set  forth  in  the  petition,  to  which  there  was  a  demurrer, 
the  demurrer  overruled  and  the  appellant  (the  city)  failing  to 
plead  further  a  judgment  was  rendered  against  it.  The  right 
to  maintain  such  an  action  has  been  repeatedly  decided  by 
this  court,  and  it  seems  to  us  the  only  question  in  the  case  is, 
does  the  fact  that  the  guardian  of  these  infants,  and  the  cus- 
todian of  their  personal  estate,  is  domiciled  in  the  city  of 
Louisville  subject  the  estate  of  the  children  to  taxation  for 
municipal  purposes?  The  inhabitants  of  the  city  who  derive, 
or  who  are  entitled  to  the  benefits  and  protection  of  the  mu- 
nicipal government,  are  made  to  contribute  to  the  common 
burden  by  reason  of  the  benefits  received,  but  in  what  manner 
are  these  children,  who  live  ten  miles  distant  in  the  country, 
benefited  by  all  these  advantages  resulting  from  their  resi- 
dence inside  of  the  corporation?    They  are  not  educated  at  the 
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public  schools  of  the  city,  and  have  no  real  estate  to  be  en- 
haijced  in  value  by  reason  of  railroads  and  street  improvements. 
Whether  or  not  the  domicile  of  the  owner  of  the  property  is 
the  true  test  in  determining  the  right  of  the  municipality  tO' 
tax  in  this  case  is  not  necessary  to  bo  decided.  It  is  certain 
the  mere  fact  of  the  gisardian  living  within  the  city  and  hav- 
ing the  custody  of  the  infants'  notes  and  bonds  will  not  au- 
thorize the  municipality  to  tax  them.  The  guardian  has  no 
interest  in  the  property,  nor  is  it  pretended  that  the  children 
derive  any  other  benefit  than  its  mere  possession  by  their  guar- 
dian, who  happens  to  be  living  within  the  city  limits.  The 
domicile  of  the  father  was  that  of  the  infants,  and  no  change- 
of  domicile  had  been  made  by  the  guardian  when  these  taxes 
were  imposed  and  paid.  While  the  authorities  are  in  conflict 
as  to  the  right  of  the  guardian  to  so  change  the  home  of  the 
ward  as  to  affect  the  right  of  succession  to  the  property  of  the 
infant,  we  perceive  no  reason,  where  both  the  parents  are  dead 
and  the  guardian  entitled  to  the  custody  of  the  infant  and  his 
property,  of  withholding  from  him  the  right,  when  acting  iD 
good  faith  and  with  no  view  to  work  an  injury  to  his  ward  or 
the  estate,  to  select  and  fix  for  his  ward  a  permanent  home. 
A  change  of  the  infant's  domicile,  particularly  when  both 
parents  are  dead,  may  become  a  necessity,  and  when  done  from 
disinterested  motives  and  for  the  purpose  of  making  an  actual 
and  permanent  change  of  domicile  the  right  should  be  con- 
ceded. It  is  certain  that  the  domicile  of  the  guardian  is  not 
necessarily  the  domicile  of  the  ward,  and  when  the  parents  are  i 

dead  their  place  of  domicile  is  that  of  the  children  surviving 
them,  and  will   so  continue  until  their  domicile  is  changed.  | 

In  the  case  of  School  Directors  v.  James,  2  Watts  and 
Sergeant's  Reports,  568,  the  minor  children  lived  with  their 
mother  in  one  township  and  their  guardian  in  another.  It  was 
held  that  their  personal  property  was  not  liable  to  taxation  for 
school  purposes  in  the  township  where  the  guardian  lived.  It 
was  said  in  that  case  "the  situs  of  their  movable  property 
attended  the  domicile  of  their  persons  and  is  taxable  only 
there;"  and  further,  "the  guardian  must  not  be  allowed  to 
burden  his  ward  with  a  certainty  of  loss  by  subjecting  bis  prop- 
erty to  taxation  for  purposes  in  which  the  ward  has  no  interest.** 
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In  the  case  of  Mason  v.  Thornton,  1  Rhode  Island,  it  was 
held  **  where  the  guardian  of  a  lunatic  changed  the  domicile  of 
the  lunatic  in  good  faith  and  with  the  intention  to  make  it  his 
permanent  home,  the  ward  became  liable  to  be  assessed  in  the 
town  to  which  he  is  removed.  In  the  case  of  the  Burough  of 
Carlisle  v.  Main  hall,  76  Penn.,  an  analogous  question  to  the 
one  under  consideration  was  determined  adversely  to  the  exer- 
cise of  such  a  power.  This  doctrine  is  not  in  conflict  with  the 
position  assumed  by  counsel  for  the  city,  that  when  persons 
residing  abroad  bring  their  property  and  invest  it  in  this  State- 
for  the  purpose  of  deriving  profit  from  its  use,  having  sought 
the  benefits  and  protection  from  our  laws,  should  be  made  to 
contribute  to  the  support  of  the  government.  The  mode  of 
taxation,  both  as  to  the  person  and  property  to  be  taxed  for 
State  and  municipal  purposes,  is  regulated  in  many  of  the- 
States  by  statute,  and  parties  owning  property,  real  or  per- 
sonal, located  and  used  within  a  municipality  and  deriving  the: 
protection  of  the  local  government  may  be  required  to  pay  a. 
tax  upon  it. 

This  is  just  and  equitable,  and  they  should  not  be  allowed 
to  obtain  the  benefits  of  the  city  goverumeut  and  at  the  same 
tim3  require  the  actual  resident  to  assume  the  entire  burden  of 
taxation.  While  the  situs  and  control  of  the  property  may 
by  law  be  made  the  test  of  its  being  subject  to  taxation  in  a, 
particular  locality,  whether  in  the  hands  of  the  owner  or  the 
agent,  still  the  mere  fact  that  a  guardian  of  infants  lives 
within  the  municipality,  while  the  infants  are  domiciled  ia 
another  county  or  outside  of  the  city  limits,  will  not  subject 
their  estate  in  the  pockets  of  the  guardian  or  the  vaults  of  a 
city  bank  to  taxation  for  municipal  purposes. 

The  proper  plan  to  list  personal  property  in  this  State,  or 
rather  its  value  under  the  equalization  laws,  is  in  the  county 
wherein  the  owner  lives,  and  as  the  infants  living  in  the  county 
of  Jefferson,  their  personal  estate  should  have  been  listed  with- 
the  county  assessor.  This  property  is  subject  to  taxation  for 
State  and  county  purposes,  but  not  for  the  support  of  the  city- 
government. 

It  was  necessary,  by  reason  of  the  loss  of  these  parents,  that 
a  guardian  should  take  charge  of  their  estate,  and  because  he 
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is  required  to  take  the  actual  custody  of  the  money,  notes  and 
bonds  left  by  their  father,  we  are  asked  to  transfer,  by  impli- 
cation, their  place  of  residence  from  the  county  to  the  city, 
for  no  other  reason  than  to  subject  their  estate  to  a  burden 
irom  which  they  derive  no  benefit,  and  when  it  is  beyond  their 
power  to  prevent  their  guardian  from  taking  it  into  his  pos- 
•session.  It  would  be  neither  just  nor  equitable  to  prevent  the 
imposition  of  such  a  burden  on  infants  whose  misfortunes 
alone  caused  the  transfer  of  the  possession  of  their  personal 
estate  to  one  living  away  from  their  domicile.  While  being 
-educated  at  their  homes,  they  are  taxed  to  maintain  the  public 
•schools  of  Louisville,  and  compelled  to  contribute  to  the  com- 
mon burden  in  discharging  the  debts  of  that  corporation  for 
the  construction  of  streets  and  railroads. 

The  safety  and  value  of  their  estate  is  as  well  protected  and 
preserved  by  the  State  government  as  that  of  the  municipality 
into  which  it  has  been  carried.  They  have  not  sought  its  pro- 
tection or  claimed  its  benefits,  and  were  powerless  to  restram 
the  guardian  from  taking  this  property  from  the  domicile  of 
their  father  in  Jefferson  county  to  his  domicile  in  the  city  of 
Louisville.  So  whether  the  situs  of  personal  property  for  the 
purposes  of  taxation  is  the  domicile  of  the  owner,  or  applies 
only  to  the  distribution  of  the  estate  in  case  of  intestacy,  is 
not  necessary  to  inquire,  as  this  case  shows  a  taxation  for  pur- 
poses from  which  those  infants  derive  no  benefits.  It  must  be 
a  harsh  rule  to  determine  that  the  home  in  the  city  of  Louis- 
ville of  the  guardian  of  infants  residing  in  the  county  of  Old- 
ham or  Jefferson  becomes  the  home  of  the  infants  and  their 
personal  property  liable  to  a  burden  they  had  no  voice  in  im- 
posing, and  from  which  they  derive  neither  a  pecuniary  inter- 
•est  nor  protection.  This  is  not  a  case  where  the  guardian  is 
■conducting  a  business  for  the  infants  or  investing  money  for 
nonresidents,  nor  is  it  a  case  where  the  representative  is  in- 
vested with  title  to  the  estate  he  represents,  and  while  the  case 
of  a  personal  representative  or  trustee  might  present  stronger 
reasons  for  taxation,  we  do  not  determine  that  such  represeuta- 
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tive  would  be  liable,  as  the  case  is  not  before  us.     The  judg- 
ment for  the  reasons  indicated  is  affirmed. 

T.  L.  Burnett  for  appellant. 

H.  C»  Brannin  and  John  Roberts  for  appellees. 


FUQUA,  &c.  V.  FERRELL,  &c. 
(Filed  February  11,  1882.) 

1.  Payment  of  a  debt  by  insolTent  debtor  in  money  and  com,  exempt* 
from  execution,  before  the  commeuoement  of  a  suit  by  another  creditor  to 
have  a  mortgage  executed  by  such  debtor  to  secure  the  debt  so  iiaid  in  con- 
templation of  insolvency,  was  not  in  violation  of  the  statute. 

If  such  payment  bad  been  made  after,  instead  of  before,  the  commencement 
of  the  suit,  it  vrould  have  been  within  the  inhibition  of  the  statute. 

The  corn  was  exempt  from  execution ;  its  sale  was  not,  therefore,  within 
the  statute. 

2.  In  order  to  bring  a  sale,  etc.,  before  the  institution  of  the  suit,  within 
the  interdiction  of  this  statute,  the  same  allegations  and  proof  must  be 
made  as  if  suit  were  originally  brought  to  declare  such  sale,  etc.,  to  have 
been  made  in  violation  of  the  statute ;  for  It  may  be  that  such  payment  waa 
not  made  in  contemplation  of  insolvency  or  with  a  design  to  prefer  the  payee 
to  the  exclusion  of  other  creditors. 

Appeal  from  Butler  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hargis. 

Ferrell  executed  a  mortgage  on  growing  corn  and  tobacco  to 
Hatcher  to  secure  the  payment  to  him  of  $2(X)  that  had  been 
due  sometime  before  the  execution  of  the  mortgage. 

Suit  was  brought  by  appellant  for  the  purpose  of  having  the 
mortgage  declared  to  operate  as  an  assignment  of  all  of  the 
property  of  Ferrell  to  the  l)enefit  of  his  creditors,  because  of 
an  alleged  preference  of  Hatcher  to  the  exclusion  of  other  cred* 
itors. 

Before  the  suit  was  brought  Ferrell  paid  Hatcher  $174.50  in 
money  on  his  debt,  and  shortly  after  its  institution  he  paid 
the  remainder  of  the  $200  in  corn  that  was  exemjjt  from  exe- 
cution. 

The  sole  question  is  whether  these  payments  were  in  viola- 
tion of  the  statute,  the  mortgage  having  been  mad(^  in  contem- 
plation of  insolvency. 

The  last  clause  of  section  4,  article  2,  chapter  44,  Cieneral 
Statutes,  reads: 
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**And  the  court  shall  also  compel  every  person  who  shall  ac- 
quire by  purchase,  assignment  or  otherwise,  any  property  or 
effects  from  such  debtor,  after  the  suit  contemplated  by  this 
4ict  shall  be  instituted,  to  surrender  the  same  to  such  receiver." 

Had  the  1174.50  been  paid  after  instead  of  before  the  suit 
was  instituted  there  would  be  no  question  but  the  payment 
would  have  been  within  the  inhibition  of  the  statute. 

The  act  of  paying  the  f^200  is  not  attacked  by  the  pleadings. 
They  relate  to  the  act  of  mortgaging  the  corn  and  tobacco,  and 
although  the  mortgage  of  the  tobacco  was  in  violation  of  the 
statute,  it  does  not  follow  that  the  payment  of  the  $200  was 
made  with  the  same  purpose  and  motive,  and  also  in  violation 
•of  the  act. 

In  order  to  bring  a  sale,  purchase  payment,  assignment  or 
other  acquisition  from  the  debtor  of  his  property  or  effects,  by 
a  creditor  or  any  other  person,  before  the  institution  of  suit, 
within  the  interdiction  of  the  statute  the  same  allegations  and 
proof  must  be  made  with  reference  to  such  purchase  payment, 
^tc,  as  if  suit  were  originally  brought  to  declare  them,  or  either 
of  them,  to  have  been  made  in  violation  of  the  act. 

For  it  may  bo  that  the  payment  was  not  made  either  in 
oontemplation  of  insolvency,  or  with  any  design  to  prefer  the 
payee  to  the  exclusion  of  other  creditors. 

The  clause  quoted  from  the  statute  does  not  dispense  with 
allegation  or  proof  of  the  necessary  facts  to  make  out  a  cause 
of  action  under  the  statute  unless  the  acquisition  of  the  prop- 
erty or  effects  from  the  debtor  were  made  after  the  suit  shall 
have  been  instituted. 

With  reference  to  all  such  acquisitions  after  suit  shall  be 
brought,  whether  made  by  creditor  or  innocent  purchaser,  it  is 
only  necessary  to  show  the  act  of  acquiring  the  property  or 
effects  from  the  debtor  in  order  to  give  the  court  power  to 
compel  the  surrender  of  such  property  to  a  receiver. 

The  corn  was  exempt, from  execution  and  its  sale  was  not, 
therefore,  within  the  statute.  (Lishy,  &c.  v.  Penny,  &c.,  6 
Bush,  576. ) 

Judgment  affirmed. 

L.  J.  Smith  for  appellants. 

Ward  &  Ward  for  appellees. 
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ST.  JOSEPH'S  ORPHAN  SOCIETY  v.  WOLPERT,  &c. 

(Filed  February  16,  1882.) 

1.  Joint  action  can  not  be  maintained  against  several  persons  upon  sep- 
9irate  and  distinct  demands  against  them  respectively,  and,  therefore,  the 
court  below  properly  sustained  a  motiou  to  require  the  plaintiff  to  elect  as 
to  which  one  of  the  defendants  he  would  prosecute  this  action. 

2.  For  board,  care  and  education  of  infant  orphans,  whose  control  was 
fioujrht  by  the  St.  Joseph's  Orphan  Society,  with  the  avowed  purpose  of  be- 
stowing charity  upon  them,  that  society  can  not  recover. 

3.  An  executed  gift  or  gratuity  can  not  be  revoked  by  the  donor. 

4.  *'Infants  who  are  invited,  generally  or  specially,  to  a  charitable  institu- 
tion can  not  be  held  bound  for  the  charity  they  receive  without  an  express 
promise  to  pay,  simply  because  they  happen  to  have  and  receive  property 
which  was  unknown  to  the  managers  of  the  institution  until  after  the  per- 
formance of  the  charity.'^ 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Judge  Hargis. 

The  appellant,  a  charitable  institution  for  the  rearing,  main- 
taining and  educating  of  orphan  children,  brought  this  action 
against  John  Schulten,  as  guardian  of  Frank,  George,  Cathe- 
rine and  John  Wolpert,  and  against  each  of  said  infants  in 
their  individual  capacity,  for  the  value  of  raising,  taking  care 
of  and  educating  them. 

The  petition,  stripped  of  its  formal  parts,  substantially 
alleges  that  the  infants  named  were  sup])0sed  by  appellant  and 
their  guardian  to  be  penniless,  and  that  the  appellant  received, 
cared  for  and  educated  them  as  persons  who  have  no  property 
or  means,  and  that  such  persons  were  so  received  and  cared  for 
without  charge  in  the  institution,  but  that  the  by-laws  author- 
ized by  its  charter  provides  that  the  guardian  of  orphans  who 
have  property,  means  or  estate  might  contract  with  appellant's 
board  of  trustees  and  agree  upon  the  conditions  of  their  admis- 
sion, and  that  appellant  has  recently  discovered  that  the  infant 
appellees  did  have  some  money  which  was  received  from  their 
mother's  estate,  and  as  a  pension  by  reason  of  the  military 
service  of  their  father  in  the  United  States  army. 

Whether  the  court  below  was  correct  in  sustaining  appellee's 
motion  to  compel  appellant  to  elect  which  cause  of  action  it 
would  prosecute  is  the  first  assigned  error  for  consideration. 
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This  assignment  is  not  sustained  by  the  argument  that  this 
character  of  joint  action  will  avoid  a  multiplicity  of  suits,  and 
is,  therefore,  authorized  by  the  rules  of  equity,  because  section 
88,  Civil  Code,  fixes  the  rule  and  prescribes  what  causes  of 
action  may  be  joined.  And  by  its  express  letter  only  such 
actions  as  affect  all  the  x)arties  to  the  action  may  bo  joined. 

The  petition,  if  it  stated  any,  sets  forth  four  distinct  causes 
of  action  against  as  many  different  parties,  none  of  whom  is 
interested  in  or  can  be  affected  by  any  cause  of  action  alleged 
against  anyone  of  the  others. 

While  each  has  the  same  guardian,  he  represents  their  inter- 
est in  as  distinct  a  capacity  officially  as  if  each  had  a  different 
person  as  guardian. 

The  debt  or  liability  of  one  can  not  be  recovered  from  or 
discharged  by  the  property  of  another. 

The  motion  to  elect  was,  therefore,  properly  sustained. 

After  the  appellant,  under  protest,  elected  to  prosecute  its 
action  against  the  guardian  of  John  Wolpert,  the  latter  de- 
murred and  the  court  sustained  the  demurrer,  and  that  ruling 
forms  the  next  question  to  be  determined. 

It  will  be  noticed  that  the  appellant  does  not  allege  any 
promise  or  agreement  with  the  guardian  or  the  infants  either 
for  board,  care  or  education,  and  having,  from  charitable  mo- 
tives, taken,  raised  and  educated  them  without  intending  to 
charge  therefor,  as  it  alleges,  it  can  not,  by  reason  of  this  ex- 
press and  executed  gratuity,  recover  on  an  implied  assumpsit 
raised  by  law  unless  the  alleged  mistake  in  the  condition  of 
these  orphans  will  authorize  a  revocation  of  its  consent  and 
impose  upon  them  a  liability  for  what  it  voluntarily  did.  It 
is  not  alleged  that  the  guardian  intentionally  or  fraudulently 
suppressed  the  knowledge  from  appellant  of  the  existence  of 
the  small  sum  which  they  received  by  distribution  from  their 
mother's  estate  or  of  the  pension,  and  a  close  analysis  of  the 
whole  case  presents  the  question  whether  a  charitable  institu- 
tion, incorporated  for  the  purpose,  shall  be  permitted  to 
receive,  care  for  and  educate  orphans  with  the  express  under- 
standing that  nothing  is  to  be  charged  therefor,  and  when  it  is 
discovered  that  such  orphans  have  received,  by  the  misfortunes 
of  war  and  the  charity  of  the  government,  a  pension  for  the 
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purpose  of  subsistence,  which  is  exempt  from  attachment,  levy 
or  seizure,  revoke  its  gratuity  and  share  with  the  beneficiaries 
that  charity  which  they  have  received  from  another  source. 

We  do  not  think  it  can  be  allowed  this  privilege  of  recanta- 
tion, because  its  charter  and  by-laws  authorized  it  to  contract 
for  compensation,  yet  it  failed  to  arm  itself  with  an  agree- 
ment therefor,  and  no  deception  is  alleged  to  have  been  prac- 
ticed to  prevent  this  exaction. 

And  it  has  been  held,  too  often  to  admit  of  doubt  or  discus- 
sion, that  an  executed  gift  or  gratuity  can  not  be  revoked  by 
the  donor,  no  matter  what  may  have  been  the  condition  of  the 
donee,  or  what  charities  he  shall  receive  or  property  acquire  in 
the  future  unless  the  donation  or  gratuity  were  the  result  of 
fraud  or  mistake  in  its  execution. 

And  there  is  no  reason  why  an  executed  gift  of  personal 
property  shall  not  be  revoked  that  does  not  sustain  the  irre- 
vocability of  gratuitous  labor,  care,  board  or  education  after 
completion. 

One  is  no  more  the  executed  donation  of  value  than  the 
other,  and  the  same  principle  of  law  is  equally  applicable  to 
both. 

The  creation  of  the  appellant  was  for  charitable  and  benevo- 
lent purposes,  and  the  undertaking  of  its  holy  mission  presup- 
poses that  its  labor  of  love  is  to  be  done  without  money  and 
without  price,  and  unless  a  special  agreement,  which  seems  to 
have  been  authorized  by  its  charter,  in  view  of  the  gratuitous 
nature  of  the  office  of  this  institution,  were  made  for  com- 
pensation, we  do  not  think  it  can  recover  for  board,  care  and 
education  of  orphans  whose  control  it  has  sought  with  the 
avowed  purpose  of  bestowing  charity  upon  them. 

There  was  no  mistake  in  the  execution  of  these  charitable 
donations,  which  do  not  partake  of  the  nature  of  a  contract  to 
the  same  degree  that  ordinary  gifts  do,  but  the  object  of  their 
charity  seem  to  have  been  less  needy  than  appellant  supposed, 
and  this  is  all  we  are  authorized  to  infer  from  the  allegations 
of  the  petition. 

Under   what  is  known  as  the  hospitality  act  an  uninvited 

^iiest  can  not  be  held  liable  on  an  implied  assumpsit,  and  cer- 
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tainly  infants  who  are  invited  generally  and  specially  to  a 
charitable  institution  can  not  be  held  bound  for  the  charity 
they  receive  without  an  express  ju'omise  to  pay,  simply  because 
they  happen  to  have  and  receive  property  which  was  unknown 
to  the  managers  of  the  institution  until  after  the  performance 
of  the  charity. 

Were  this  otherwise  this  noble  charity  would  be  converted 
into  a  sort  of  house  of  private  entertainment,  to  which  obliga- 
tions of  indebtedness  might  be  contracted  unawares  by  orphans 
and  guardians,  and  those  who  receive  its  assistance  free  would 
become  debtors  therefor  by  the  unexpected  development  of 
ownership  hitherto  unknown  to  the  institution. 

The  demurrer,  in  our  opinion,  was  properly  sustained.  Judg- 
ment affirmed. 

R.  J.  Elliott  for  appellant. 

Byron  Bacon  for  appellees. 


LOUISVILLE  &  NASHVILLE  R.  R.  CO.  v.  WOLFE. 

(Filed  February  1(3,  1882.) 

1.  For  negligently  permitting  a  hole  to  be  In  the  depot  platform,  wherein 
the  plaintiff  fell  in  broad  daylight  and  broke  his  knee  cap,  the  plaintiff  re- 
covered a  judgment  for  |2,00C)  against  the  railroad  company,  which  is  affirmed 
in  this  case. 

2.  What  is  negligence  and  how  it  may  be  pleaded— 

"Xeprligenoe  is  the  ultimate  fact  to  be  pleaded,  and  it  forms  part  of  the 
act  from  which  an  injury  arises,  or  by  which  contributory  negligence  is 
made  out. 

"It  is  the  absence  of  care  in  the  performance  of  an  act,  and  is  not  merely 
the  result  of  such  absence,  but  the  absence  itself,  and  it  is  not,  therefore,  a 
mere  conclusion  of  law.  and  may  be  pleaded  generally." 

Facts  constituting  contributory  negligence  as  set  out  in  the  answer,  and 
the  reply  thereto,  are  fully  set  forth  In  the  opinion  herein. 

Appeal  from  Christian  Circuit.  Court. 

Opinion  of  the  court  by  Jutlgp  Hargi?. 

It  is  alleged  in  substance  by  the  appellee  that  there  was  a 
hole  in  the  platform  connected  with  appellant's  depot;  that 
the  opening  and  its  dangerous  character  were  known  to  the  ap- 
l)ellant,  but  it  negligently,  wantonly  and  wilfully  failed  and 
refused  to  repair  it,  and  while  removing  a  box  of  freight 
from  said  depot  to  his  wagon,  having  necessarily  to  pass  over 
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«aid  hole,  he  fell  into  it  and  broke  the  left  patella  or  knee  cap 
of  his  leg,  for  which  he  prayed  damages. 

From  a  judgment  upon  a  verdict  of  $2,000  in  favor  of  appel- 
lee the  appellant  prosecutes  this  appeal  and  raises  the  ques- 
tion, first  upon  the  pleadings,  that  the  facts  constituting 
contributory  negligence  which  it  pleaded  were  not  denied, 
and,  therefore,  no  verdict  or  judgment  should  have  been  ren- 
dered in  appellant's  behalf. 

The  allegation  of  the  answer  is,  **that  the  plaintiff  had  full 
knowledge  of  said  defect,  and  with  his  eyes  wide  open,  and  in 
broad  daylight,  walked  into  said  hole,  and  by  his  own  negli- 
gence contributed  to  said  injury,  and  thereby  he  alone  is  re- 
sponsible for  his  misfortune." 

To  this  the  appellee  replied  that  *'the  plaintiff,  Wm.  R. 
Wolfe,  for  reply  to  defendant's  answer,  denies  that  he  was 
guilty  of  any  negligence  at  or  before  the  time  of  the  injury 
complained  of  in  his  peHtion,  or  that  he  contributed  in  any 
way  by  his  negligence  to  the  cccurrence  of  said  injury.  He 
denies  that  defendant  is  relievcnl  from  responsibility  for  their 
gross  and  willful  neglect  by  reason  of  any  negligence  on  the 
part  of  the  plaintiff." 

It  is  contended  by  the  counsel  that  the  reply  fails  to  deny 
the  substantive  facts  constituting  contributory  negligence,  and 
only  traverses  the  averment  of  negligence,  which  is  but  deny- 
ing a  legal  conclusion. 

The  error  in  this  position  lies  in  the  assumption  that  the 
allegation  of  negligiaice  is  a  mere  legal  conclusion,  and  that 
the  supposed  substantive  facts  constitute  contriljutory  negli- 
gence, neither  of  which  is  true. 

Negligence  is  the  ultimate  fact  to  be  jileaded,  and  it  forms 
part  of  the  act  from  which  an  injury  arises,  or  by  which  con- 
tributory negligence  is  nuide  out.  It  is  the  absence  of  care  in 
the  performance  of  an  act,  and  is  not  nuu'ely  the  result  of  such 
absence,  but  the  absence  itnelf,  and  it  is  not,  therefore,  a  mere 
conclusion  of  law,  and  may  be  i)Jeaded  generall}'.  Although 
the  appellee,  with  his  eyes  o])en  and  in  broad  daylight,  walked 
into  the  *'hole,"  these  facts  alone  would  not  constitute  neglect; 
but  if  done  intentionally  or  negligently  the}-  would  do  so.  Nor 
does  the  fact  that  the  appellee  knew  the  *'hole"  was   in   the 
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floor,  when  added  to  those  named,  constitute  negligence,  as 
want  or  absence  of  care  must  be  averred  in  some  form,  as  it  is 
one  of  tbe  essential  facts  necessary'  to  such  a  defense. 

The  issue  formed  by  the  reply  was  material.  (42  Iowa,  378; 
84  Mo,,  285;  14  N.Y.,  810;  Bliss  on  Code  Pleading,  section  211.) 

It  is  urged  that  the  proviso  to  the  second  instruction  waa 
erroneous,  because  the  defendant  could  not  have  been  required 
to  use  ordinary  care  or  held  to  responsibility  for  a  failure  ta 
do  so  unless  it  failed  to  use  such  care  after  being  aware  of 
plaintiff's  danger. 

Many  authorities  are  cited  to  sustain  this  view,  but  none  of 
them  are  applicable  to  the  state  of  facts  before  us.  When  an 
accident  or  injury  has  been  caused  b^'  the  concurring  and  ap- 
^proximately  simultaneous  fault  of  both  parties,  neither  can 
recover  from  the  other  unless  the  latter,  after  being  aware  of 
the  peril,  could,  by  the  exercise  of  ordinary  care,  have  avoided 
the  injury,  or  the  neglect  was  either  willful  or  gross. 

But  in  this  case  the  facts  admitted  by  the  pleadings,  and 
clearly  established  by  the  evidence,  show  that  the  appellant  had, 
by  its  original  act  of  negligence  in  permitting  the  ox^ening  in  the 
floor  to  remain  out  of  repair,  rendered  it  impossible  for  it  or 
its  agents,  who  were  not  present,  to  become  aware  of  appellee's 
peril  in  time  to  avoid  the  injury  to  him.  And  it  was,  there- 
fore, correct  to  instruct  the  jury  that  the  ordinary  care  requi- 
site to  avoid  the  injury  must  have  been  exercised  by  the 
appellant  with  reference  to  the  original  and  continuing  act  of 
negligence  which  existed  before  and  was  the  proximate  cause 
of  the  accident  by  which  appellee's  knee-cap  was  broken  and 
his  leg  injured. 

These  views  obviate  the  necessity  of  discussing  instruction 
No.  4,  which  was  asked  by  appellant  and  refused  by  the  court, 
as  it  is  opposed  to  the  exposition  of  the  law  given  in  this 
opinion. 

The  third  instruction  confines  the  jury  strictly  to  compensa- 
tory damages,  and  we  have  not  been  shown  any  error,  even  in 
its  verbiage,  and  certainly  not  in  the  law  embraced  by  it.  As 
to  the  first  instruction,  no  objection  was  made  or  excej^tion 
taken  to  it,  and  it  was  given  at  the  instance  of  appellant,  whose 
criticism  of  it  can  not,  therefore,  be  considered  by  this  court. 
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We  ma}'  suggest,  however,  that  the  clause  objected  to  refers 
to  negligence  generally  and  not  to  any  special  kind  of  negli- 
gence, and  says:  **It  (negligence)  may  be  gross  or  wanton  and 
yet  not  intentional."  This  seems  to  be  correcit,  and  what  the 
instruction  really  means. 

Wherefore,  the  judgment  is  affirmed. 

Feland  &  Sebree  and  Wm.  Lindsay  for  appellant. 

Petree  &  Littell  for  appellee. 


ANDERSON,  &c.  v.  HALL'S  ADM'R,  &c. 
CRAWFORD  V.  SAME. 

(Filed  February  16,  1882.) 

1.  Devise  to  widow  of  "real  and  personal  estate,  *  ♦  *  giving  her  the 
right  to  sell  and  re-invest  as  she  may  desire  any  part  of  the  same  for  her  sep- 
arate use  and  benefit,  and  at  her  death  1  desire  any  portion  of  my  estate  un- 
disposed of  shall  go  to  ray  three  daughters,"  created  a  life  estate  remain- 
ing in  the  widow,  with  power  to  sell  and  re-invest,  and  remainder  after  her 
death  to  pass  to  his  three  daughters. 

2.  Words  of  inheritance  are  not  necessary  to  create  a  fee  simple  estate,  and 
unless  the  deed  or  will  expresses  a  different  intention  the  estate  will  be  ab- 
-solute.     (Section  7,  article  1,  chapter  63,  General  Statutes.) 

3.  The  intention  of  the  grantor  or  devisor  must  be  ascertained  from  the 
express  words  or  necessary  inference  resulting  from  their  use. 

4.  A  life  tenant  may  be  invested  with  power  to  sell  and  to  use  so  much  of 
the  principal  as  might  be  necessary  to  maintain  him  — 

But  the  life  tenant  had  no  power,  in  this  case,  to  give  the  estate  to  another 
•or  to  waste  it  for  the  purpose  of  depriving  the  remaindermen  of  their  in- 
terest. 

5.  The  life  estate  in  this  case  was  a  trust  invested  in  the  widow  for  those 
in  remainder,  sul)ject  to  her  right  to  use  the  property  for  her  support  and 
maintenance  during  life. 

Property  purchased  by  the  life  tenant  in  her  own  name,  and  paid  for  partly 
<out  of  the  life  estate  fund,  at  the  termination  of  the  life  estate  passes  to  the 
remaindermen,  subject  to  the  liens  created  on  it  by  the  life  tenant  for  pur- 
chase money  due  thereon,  or  borrowed  by  her  and  paid  thereon. 

The  remaindermen  are  entitled  to  the  amount  of  the  trust  fund  Invested, 
with  interest  from  the  institution  of  the  action,  or  to  the  joint  benefit  of  the 
purchase,  to  the  extent  of  the  respective  funds  invested ;  and  if  there  should 
be  any  surplus  after  paying  the  liens  and  remaindermen,  such  surplus  should 
be  apportioned  between  the  heirs  of  the  life  tenant  and  the  remaindermen 
in  proportion  to  the  amounts  in  estate. 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Judge  Pryor. 
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Bartlett  M.  Hall  died  in  the  county  of  Shelhy,  leaving  sur- 
viving him  his  wife  and  several  children.  He  had  been  twice- 
married,  but  left  no  children  by  his  last  wife.  He  made  and 
published  his  last  will  and  testament  as  follows: 

By  the  first  clause  he  directed  the  payment  of  his  debts.  The 
second  clause  provides:  **I  give  and  bequeath  to  my  beloved 
wife,  Mary  F.  Hall,  all  my  property,  including  real  and  per- 
sonal, of  any  and  every  description  whatever,  giving  her  the 
right  to  sell  and  reinvest  as  she  may  desire  any  part  of  the 
same  for  her  own  separate  benefit,  and  at  her  death  I  desire 
that  any  portion  of  my  estate  remaining  undisposed  of  shall 
go  to  my  three  daughters,  Mary  Davis,  Annie  Harbison  and 
Amelia  Wilson."  The  third  clause  provides:  **I  have  given 
to  my  boy,  Wm.  Hall,  and  my  daughter,  Valinda  Nuckols, 
more  than  I  am  able  to  give  the  rest  of  my  children ;  therefore, 
I  give  nothing  more  to  them."  And  in  the  last  clause  he- 
says:  *'I  have  given  to  Mary  Davis  and  Annie  Harbison  more 
than  I  have  given  to  my  daughter,  Amelia  Wilson,  and  after 
the  death  of  my  wife,  Mary  F.  Hall,  I  wish  Amelia  Wilson  to- 
first  be  made  equal,  and  so  with  each  of  the  other  two,  Mary 
Davis  and  Annie  Harbison.  I  desire  that  they  should  come  in 
for  their  proportion  equally,  after  what  they  have  already  re- 
ceived be  counted  to  them  and  taken  into  consideration,  my 
object  being  to  let  each  of  these  three  daughters,  Mary,  Annie 
and  Amelia,  share  alike  and  get  all  my  estate  remaining  after 
the  death  of  my  wife,  and  after  each  one  of  them-  have  ac- 
counted for  the  portion  already  received,"  etc.  He  left  his 
wife  sole  executrix,  who  qualified  as  such,  and  undertook  the 
execution  of  the  trust.  The  only  estate  of  much  value  left  by 
the  devisor  was  a  tract  of  land  in  the  county  of  Shelby,  con- 
taining about  180  acres.  The  farm  was  sold  by  the  widow  and 
executrix,  and  after  applying  the  proceeds  to  the  pa3'ment  of 
the  deht^^  of  her  husband,  she  had  remaining  near  $7,(KX).  The 
wiJow  owned  no  estate  as  far  as  this  record  shows,  except  such 
arf  was  derived  under  the  will  of  her  husband. 

It  appears  from  the  record  that  this  money  she  invested  in 
notes  upon  D.  A.  Meriwether,  and  the  latter  becoming  insol- 
vent, his  property  was  sold  by  an  assignee,  and  the  devisee,  for 


Digitized  by 


Google 


ANDERSON,  &0.  V.  HALL's  ADM'R,  &C.  581 

the  purpose  of  saving  the  estate  and  securing  her  investment, 
purchased  the  house  and  lot  in  controversy.     Some  of  the  pur- 
chase money  due  by  the  widow  remains  unpaid,  and  constitutes 
a  lien  upon  the  property;  also  a  mortgage  lien  of  $800  due 
Mrs.  Anderson.     This  was  borrowed  to  pay  on  the  property, 
and  whether  so  or  not,  both  the  lien  note  for  the  purchase 
money  and  the  mortgage  debt  are  to  be  satisfied  as  against 
these  claimants.     The  lot  of  ground  purchased  of  the  assignee 
of  Meriwether  by  Mrs.  Hall  was  at  a  cost  of  $8,000,  of  which 
sum  she  paid  $1,000  in  cash,  and  for  the  balance  executed  her 
notes.     The  widow  died  in  July,  1879,  leaving  as  her  only  heirs 
a  sister  and  brother  survivin^'^,  viz.:  John  Crawford  and  Kate 
Anderson.     This  controversy  is  between  the  heirs  of  Mrs.  Hall 
(the  widow)  and  the  children  of  B.  F.  Hall  by  his  first  wife^ 
each  claiming  the  lot  of  ground  purchased   by  Mrs.  Hall  of 
Meriwether's  assignee.  ,  The  conveyance  was  made  by  the  as- 
signee  to  Mrs.  Hall   in   her  own   right,  and  for   the   purchase 
juoney  unpaid  she  executed  her  individual  notes,  and,  as  the 
proof  conduces  to  show,  borrowed  of  Kate  Anderson  the  $800' 
secured  by  the  mortgage  to  enable  her  to  pay  for  the  property. 
It  is  also,  we  think,  well  established  that  all   the  payments 
made  on  the  property,  except  the  $800,  were  from   means  de- 
rived originally  from  the  sale  of  the  tract  of  land  owned  by  B. 
F.  Hall,  and  the  same  directed  to  be  sold  by  his  widow,  who 
was  also  his  executrix.     The  appellants,  who  are  the  heirs  of 
Mrs.  Hall,  claim  that,  by  the  second  clause  of  her  husband's, 
will,  she  was  invested  with  an  absolute  estate  in  all  the  prop- 
erty of  the  husband,  both   real  and  personal,  and,  therefore, 
his  children  by  his  first  wife  have  no  interest  in  the  land  or  its 
proceeds.     The  children   maintain  that  the  widow  had  only  a 
life  estate,  with  the  right  to  use  such  of  the  proceeds  of  the 
estate  as  might   be   necessary   for    her   comfortalile   support. 
XJnd''!'  our  statute  words   of  inheritance  are  not  necessary  to 
create  a  fe»^  ?im]ilf»  nstat^s  luid  unless  the  deed  or  will  expresses 
a  diffHr<;nt  intention  the  estate  will   })e  absolute.     Section  7, 
article  1,  chapter  63,  General  Statutes  (similar  to  the  Revised 
Statutes),  provides,  **unless  a  different  purpose  appears  by  ex- 
press words  or  necessary  inference,  every  estate  in  land,  created 
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by  deed  or  will,  without  words  of  inheritance,  shall  be  deemed 
a  fee  simple,  or  such  other  estate  as  the  grantor  or  testator 
had  power  to  dispose  of . "  So  in  changing  the  common  law 
rule  in  regard  to  the  title  to  land  by  deed  or  will  we  are  left 
by  the  statute  to  ascertain  the  intention  of  the  grantor,  either 
from  the  express  words  of  the  instrument  or  the  necessary  in- 
ference resulting  from  their  use.  Adopting  this  rule  of  con- 
struction, we  have  but  little  difficulty  in  arriving  at  the  purpose 
of  the  testator  from  the  express  language  used  by  him  in  bis 
will,  and  if  not,  his  intention  is  so  manifest  in  each  and  every 
provision  of  that  instrument  as  to  leave  but  little  room  for 
construction.  The  second  clause  of  the  will  provides:  *'I  give 
and  bequeath  to  my  beloved  wife,  Mary  F.  Hall,  all  my  prop- 
erty, including  real  and  personal,  of  every  description  what- 
ever, giving  her  the  right  to  sell  and  reinvest,  as  she  may 
desire,  any  part  of  the  same  for  her  own  separate  use  and  ben- 
efit, and  at  her  death  I  desire  any  portion  of  my  estate  re- 
maining undisposed  of  shall  go  to  ray  three  daughters,  Mary 
Davis,  Annie  Harbison  and  Amelia  Wilson." 

Then  follows  the  third  and  fourth  clause  of  the  will,  in 
which  the  testator  says  that  he  has  given  two  of  his  children, 
Wm.  Hall  and  Valinda  Nuckols,  more  than  he  is  able  to  give 
the  rest  of  his  children,  and  proceeds  to  say  that  he  had  given 
to  Mary  Davis  and  Annie  Harbison  more  than  he  had  to  his 
daughter,  Amelia  Wilson,  and  provides:  '* After  the  death  of 
my  wife,  I  wish  Amelia  Wilson  to  be  made  equal,  and  so  with 
the  other  two,  my  object  being  to  let  each  of  these  three  daugh- 
ters, Mary,  Annie  and  Amelia,  share  alike,  and  get  all  my  es- 
tate remaining  after  the  death  of  my  wife." 

The  testator  was  disposing  of  his  entire  estate,  and  the  first 
object  of  his  bounty  beinj;  his  wife,  his  plain  purpose  was  to 
make  a  liberal  ])rovision  for  her,  by  giving  to  her  his  entire 
estate  for  life,  with  the  power  to  sell  and  reinvest  any  part  of 
the  same  for  her  own  use  and  benefit,  and  any  of  his  estate  re- 
maining undisposed  of  at  his  wife's  death  to  pass  to  his  three 
daughters.  The  words  **for  her  own  separate  use  and  bene- 
fit," w^ere  evidently  intended  to  exclude  the  idea  that  his  chil- 
dren or  any  one  child  should  exercise  any  ])ower  or  control  over 
the  estate  during  the  life  of  his  wife,  and  that  she  might  sell 
and  reinvest  for  her  own  exclusive  use,  not  to  acquire  an  abeo- 
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lute  estate,  but  for  her  separate  use  and  benefit  during  life.  If 
the  testator  intended,  in  the  first  place,  to  give  his  wife  the  ab- 
solute fee,  but  few  words  were  necessary  to  express  that  desire; 
and  if  he  intended  that  she  should  sell  and  reinvest,  and  then 
become  the  absolute  owner  of  the  estate  in  which  the  proceeds 
were  invested,  it  was  idle  to  have  made  any  provision  for  his 
daughters,  as  she  could  at  once,  as  she  seems  to  have  done,  sell 
the  entire  estate,  and  by  investing  the  proceeds  deprive  the 
children  of  any  interest  in-  it.  Such  was  not  the  purpose  of 
the  testator,  and  the  power  given  his  wife  to  sell  and  reinvest 
the  proceeds  negatives  the  idea  that  he  intended  to  give  her 
any  greater  estate  than  for  life,  either  in  the  property  devised 
or  in  the  proceeds  of  that  property  when  invested.  The  words, 
*'the  estate  remaining  undisposed  of  shall  go  to  my  three 
daughters,"  follow  directly  after  the  power  to  sell  and  reinvest; 
and  while  the  right  to  use  and  dispose  of  the  estate  by  the  wife 
for  her  comfortable  support  may  not  be  limited  to  the  income, 
it  is  manifest  that  this  testator  thought  he  was  making  some 
provision  for  his  children,  and  doubtless  would  have  been  sur- 
prised if,  after  writing  his  will,  he  had  been  told  that  all  the 
care  taken  with  reference  to  the  advancements  he  had  made  to 
each  of  his  children,  and  his  desire  that  the  others  shmild  be 
made  equal,  amounted  to  nothing,  as  he  had  given  to  his  wife 
in  fee  simple  the  entire  estate.  He  had  confidence  in  his  wife, 
and  believed  that  she  would  use  no  more  of  his  estate  than  was 
proper  and  necessary  for  her  own  maintenance.  We  see  no 
reason  why  a  life  tenant  may  not  be  invested  with  the  power 
to  sell  and  with  the  additional  power  to  use  so  much  of  the 
principal  as  might  be  necessary  to  maintain  him.  We  do  not 
construe  this  will  as  giving  to  the  wife  an  unlimited  dominion 
over  the  estate.  She  had  no  power  to  give  it  to  another,  or 
even  to  waste  it  in  extravagance  for  the  purpose  of  depriving 
these  children  of  their  interest  in  it.  This  is  not  the  case  of 
an  absolute  gift  or  the  devise  by  the  testator  of  an  estate  in 
fee  to  the  wife,  and  then  an  attempt  to  defeat  the  devise  by  a 
limitation  over. 

If  we  assume  that  an  absolute  estate  was  devised  to  the  wife, 
or  that  the  devise  to  her  is  inconsistent  with  that  to  the  chil- 
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dren,  there  might  be  room  to  qae&tion  the  right  of  recovery  od 
the  part  of  the  appellees.  The  real  question  is  whether  the 
express  language  of  the  will,  or  necessary  inference  from  it, 
leads  to  the  conclusion  that  the  testator  intended  to  create  a 
less  estate  in  his  wife  than  a  fee  simple.  We  are  aware  of  the 
importance  attached  to  words  of  inheritance  used  in  a  deed  or 
will  in  determining  the  character  of  title  acquired,  but  in  a 
case  like  this,  as  in  fact  in  all  wills,  the  intention  of  tbe  testa- 
tor must  have  a  controlling  influence;  and  to  determine  that 
the  devise  to  the  wife  in  the  will  before  us  is  inconsistent  with 
the  devise  to  the  children  would  be  to  defeat  the  plain  inten- 
tion of  the  testator  expressed  in  each  sentence  of  the  will,  and 
give  the  proceeds  of  his  land  to  those  who  are  strangers  in 
blood  and  without  claim  upon  his  bounty. 

In  the  cfise  of  Carroll's  Heirs  v.  Carroll's  Heirs,  12  B. 
Monroe,  — ,  the  tottator  made  the  following  devise  to  his 
wife:  "I  give  and  l)equeath  to  my  beloved  wife,  Priscilla  Car- 
roll, the  hiiul  on  which  I  now  live,  and  all  other  land  I  now 
have  or  may  have  hereafter;  also  all  my  slaves  and  stock  of  all 
kinds,  etc.,  including  all  my  estate,  both  real  and  personal. 
But  should  she  and  my  sons  see  proper  to  dispose  of  any  part 
of  any  kind  they  aiv)  at  liberty  to  do  so,  and  apply  the  proceeds 
thereof  amongst  my  children  hereinafter  named  as  may  seem 
to  them  just  and  equitable."  By  a  codicil  to  this  will  the 
testator  says:**In  nddition  to  what  is  bequeathed  to  my  wife, 
she  and  my  executor  is  hereby  authorized  to  sell  and  dispose  of 
any  of  my  real  and  personal  estate  they  may  think  proper,  and 
that  my  wife  h:ive  as  much  of  the  proceeds  of  such  sale  as  she 
may  desire  for  her  own  use  and  benefit,  and  the  overplus,  if 
any,  to  be  applied  as  I  h^ive  directed  in  the  first  part  of  my 
will  on  the  suliject. " 

The  same  arji^ument  for  the  appellants  was  made  in  that  case 
as  in  this,  and  it  was  held  that  the  wife  took  an  estate  for  life 
only,  the  court  saying  that  the  statute  changing  the  rule  of 
con.^truction  did  not  preclude  the  question  from  arising  upon 
wills  which  contain  an  indefinite  devise  without  words  of  lim- 
itation, wh lather  an  estate  in  fee  simple  passes  to  the  devisee 
or  only  an  estate  for  life.  At  common  law  a  devise  of  real 
estate  without  words  of  inheritance  gave  to  the  devisee  an  es- 
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tate  for  life  only,  and  now  by  our  statute  an  indefinite  devise, 
without  words  of  limitation  or  of  inheritance,  will  pass  a  fee- 
simple  estate;  but  at  last,  as  said  by  thi's  court  in  the  case 
cited,  *'the  effect  of  such  a  devise  still  depends  upon  the  inten- 
tion of  the  testator,  to  be  gathered  from  his  whole  will,  ac- 
cording to  the  settled  rule  of  legal  construction." 

In  the  case  of  Smith  v.  Bell,  in  6  Peters,  — ,  the  testator 
made  the  following  devise:  **I  give  to  my  wife,  Elizabeth 
Goodwin,  all  my  personal  estate,  whatever  and  wheresoever, 
and  of  what  nature,  kind  and  quality  soever,  after  payment  of 
my  debts,  and  which  personal  estate  I  give  and  bequeath  unta 
my  said  wife,  to  and  for  her  own  use  and  disposal  absolutely, 
the  remainder  after  her  decease  to  be  for  the  use  of  James 
Goodwin." 

Chief  Justice  Marshall  for  the  court  said:  '*It  is  impossible 
to  mistake  the  intent.  The  testator  unquestionably  intended 
to  make  a  present  provision  for  his  wife  and  a  future  provision 
for  his  son.  The  first  and  great  rule  in  the  construction  of 
wills  is  that  the  intention  of  the  testator  expressed  in  his  will 
shall  prevail  if  consistent  with  the  rules  of  law."  The  son 
took  the  personal  estate  left  at  the  death  of  the  mother. 

The  power  of  disposition  in  the  cas:e  before  us  was  only  for 
the  purpose  of  reinvestment,  but  if  construed  otherwise,  and  as 
hein^  given  for  the  purpose  of  enabling  the  wife  to  use  the 
principal  of  the  estate  in  the  event  her  necessities  demanded 
it,  and  still  the  children  would  be  entitled  to  the  estate  re- 
maining, whether  of  the  original  estate  or  the  estate  in  which 
it  had  been  invested  to  the  extent  of  the  investment  made. 
This  construction  harmonizes  each  provision  of  the  will,  and 
effectuates  the  intention  of  the  testator  tt)  provide  for  both  his 
wife  and  children.  It  was  a  trust  vested  in  the  wife  for  those 
in  remainder,  subject  to  her  right  to  use  the  property  for  her 
support  and  maintenance  during  life. 

We  are  not  disposed,  however,  to  adjudge  that  tin*  childrfMi 
are  entitled  to  the  property  after  satisfying  the  liens  ujusn  it 
created  by  the  widow.  She  purchusfKJ  this  property  in  her  own 
right,  gave  her  individual  note  for  the  purchase  money,  and 
borrowed  »$800,  secureil  by  mortgage  on  the  property,  to  enable 
her  to  make  the  payments.     It  is  proper  to  state   that  she. 
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made  no  effort  to  conceal  the  extent  of  the  investment  made 
of  the  money  received  from  the  sale  of  her  husband's  property, 
but,  on  the  contrary,  she  said  they  should  have  the  invest- 
ment, although  the  deed  is  made  to  her  in  her  own  right.  The 
appellees  have  traced  the  investment  into  this  property,  but 
their  money  did  not  purchase  the  whole  of  it,  and  there  is  no 
charge  of  had  faith  against  the  life  tenant.  The  property  cost 
$8,000.  The  mortgage  was  $800,  and  the  balance  of  the  pur- 
chase money,  evidenced  by  the  note  of  Mrs.  Hall  due  Ballard, 
is  near  $350.  Take  these  sums  from  the  original  cost  of  the 
property,  and  it  will  show  the  amount  of  the  trust  fund  in- 
vested in  it.  The  appellees  are  either  entitled  to  the  amount 
of  the  trust  fund  invested,  with  interest  from  the  institution 
of  the  action,  or,  if  the  purchase  is  to  be  treated  for  the  joint 
benefit  of  the  parties,  that  is,  each  entitled  to  the  extent  of 
the  sum  invested,  the  land  should  be  sold  first  to  satisfy  these 
liens,  and  then  the  amount  of  the  investment  made  out  of  tho 
trust  fund;  and  if  there  is  any  surplus  money  arising  from  tho 
eale  it  must  be  apportioned  between  the  heirs  of  the  life  tenant 
and  these  children  in  proportion  to  the  amount  invested  by 
them  in  the  original  property,  and  the  rents,  if  any,  accruing 
since  the  death  of  the  life  tenant  to  be  apportioned  in  the 
same  way.  Mrs.  Hall  had  invested,  so  far  as  these  appellees 
are  concerned,  the  mortgage  debt  and  the  purchase  money  due 
on  the  purchased  propi^rty.  This  is  paid  to  the  parties  to 
whom  she  ex(»outed  her  not'^s.  The  amount  of  the  trust  fund 
being  also  ])aid,  the  surplus  remaining  should  be  appor- 
tioned in  proportion  to  the  amount  invested.  This  seems 
to  us  to  be  the  equitv  of  this  case.  The  judgment  below  is  re- 
versed and  cause  remanded  for  proceedings  consistent  with  this 
opinion.     The  cost  will  he  taxed  as  if  there  was  one  appeal. 

John  C.  Walker  and  Goodloe,  Roberts  &  Humphrey  for  ap- 
pellants. 

Caldwell  &  Harwood  and  Beattie  &  Winchester  for  appellees. 
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MEDLOCK,  &c.  V.  SUTER,  &c. 
(Filed  February  1(5,  1882.) 

1.  Possession  of  land  under  a  parol  purchase  thereof  from  a  married 
woman  and  her  hushand  was  adverse  to  her,  her  husband  and  h^r  heirs, 
from  the  time  such  parol  vendee  or  his  widow  and  heirs  took  possession 
under  such  parol  purchase. 

a.  Thirty  years'  continuous,  adverse  possession  of  land,  under  a  parol  pur- 
chase thereof  from  a  married  woman  and  her  husband,  bars  an  action  to 
recover  the  same  brought  by  the  heirs  of  such  married  woman,  although 
the  parol  sale  was  void  as  to  her,  and  she  was  a  married  woman  at  the  time 
the  right  to  bring  the  action  for  the  recovery  of  the  land  first  accrued. 

In  this  case  the  laud  was  conveyed  to  the  married  woman  and  her  husband 
in  1835  by  the  heirs  of  her  father  in  the  division  of  his  estate.  The  husband 
and  wife,  by  parol  contract,  sold  the  land  in  1842,  and  the  widow  and  heirs 
of  their  parol  vendee  toolv  possession  thereof  in  1842.  The  husband  made  a 
deed  to  them  in  1846,  after  the  death  of  his  wife.  The  heirs  of  the  wife  com- 
menced this  action  in  1873,  after  the  death  of  the  husband. 

3.  The  acceptance  of  a  deed  by  parties  in  adverse  possession  of  land,  con- 
veyed in  the  deed,  did  not  change  the  character  of  their  possession,  or  convert 
them  from  adverse  to  amicable  holders,  or  stop  the  statute  of  limitation 
from  running  in  favor  of  such  adverse  holders. 

Appeal  from  Owen  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Lewis. 

In  1885  John  T.,  Tinaley  M.  and  Martha  ^nelson,  children 
and  heirs  of  Bartlet  Snelson,  deceased,  conveyed  to  their  sister, 
Elizabeth  Medlock,  and  her  husband,  G.  C.  Medlock,  fifty 
acres  of  land,  reciting  in  the  deed  that  in  the  division  of  lands 
of  their  father  that  tract  fell  to  her  lot  as  one  of  the  children. 

In  1842  Medlock  and  wife,  as  appellees  contend,  sold  the 
tract  by  parol  contract  to  her  brother,  Tinsley  M.  Snelson,  who 
paid  part  of  the  purchase  price,  but  died  the  same  year,  before 
paying  the  residue  or  taking  possession  of  the  land. 

After  his  death  Medlock  and  wife  removed  from  the  land, 
and,  appellees  contend  put  Tinsley  M.  Snelson 's  widow  and 
children  in  possession  under  the  purchase,  who  have  held  it 
ever  since— the  widow  until  her  death  in  1872,  and  appellees, 
Matilda  Suter,  the  only  living  child  of  Tinsley  M.,  and  her 
husband,  W.  H.  Suter,  since  that  time. 

January  15,  1845,  G.  C.  Medlock,  his  wife  having  died  in  the 
fall  of  1848,  conveyed  the  land  to  the  children  and  heirs  of 
Tinsley  M.,  reciting  in  the  deed  that  the  consideration  for  the 
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•conveyance  was  $1,5CX),  part  of  which  was  paid  in  the  lifetime 
of  their  father,  and  the  balance  was  paid  by  his  administrator. 

In  1850  G.  C.  Medlock  removed  to  the  State  of  Missouri,  and 
■died  there  in  1864  or  1805. 

This  action  was  brought  on  the  15th  of  February,  1878,  by 
the  heirs  at  law  of  Elizal)efch  Medlock  for  the  recovery  of  the 
land,  and  is  before  this  court  by  appeal  from  the  judgment  of 
the  lower  court  dismissing  the  petition. 

Various  grounds  are  relied  upon  by  appellees  in  support  of 
the  judgment.  But  it  is  not  necessary  to  consider  any  other 
than  limitation. 

Section  4,  article  1,  chapter  71,  General  Statutes,  is  as  fol- 
lows: *' The  period  within  which  an  action  for  the  recovery  of 
real  property  may  be  brought  shall  not  in  any  case  be  extended 
beyond  thirty  years  from  the  time  at  which  the  right  to  bring 
the  action  first  accrued  to  the  ])laintiff,  or  the  person  through 
which  he  claims,  by  reason  of  any  death,  or  the  existence  or 
continuance  of  any  disability  whatever." 

This  court,  in  the  case  of  Conner  and  Wife  v.  Donner,  <fec., 
4  Bush,  construing  section  5,  article  1,  chapter  43,  Revised 
Statutes,  which  is  identical  with  the  section  quoted,  usf»d  the 
following  language:  **Conner  and  wife  having  the  right  of  im- 
mediate entry  and  possession  upon  the  death  of  Mrs.  Conner's 
mother,  of  course  the  possession  of  their  father  and  his  ven- 
dee under  the  decretal  sale  was  adverse  to  them,  and  though 
she  was  a  feme  covert  and  under  disability,  yet  this  can  not 
protect  her  for  more  than  thirty  years  under  the  recited  stat- 
i^ito.  «  *  *  The  legislative  policy  is  to  quiet  all  titles,  not- 
withstanding disabilities,  aft(T  thirty  years'  adverse  possc^ssion; 
or,  in  other  words,  permits  disabilities  to  prevent  a  bar  by  lapse 
of  time  for  only  thirty  years." 

According  to  the  statute  thus  construed  it  is  plain  that  if 
the  widow  and  children  of  Tinsley  M.  Snelson  entered  upon 
the  land  and  held  the  continuous,  adverse  possession,  claiming 
under  him  for  thirty  years  i)revious  to  the  commencement  of 
this  action,  the  plea  uf  limitation  must  avail  appellees,  al- 
though at  the  time  the  right  to  bring  the  action  for  the  recovery 
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of  it  first  accrued,  Elizabeth  Medlock,  under  whom  appellants 
olainf),  was  a  married  woman. 

It,  therefore,  becomes  necessary  to  determine,  first,  when 
they  did  enter  and  take  possession;  and,  second,  what  was  the 
character  of  that  possession? 

Though  there  is  some  controversy  as  to  the  precise  timeMed- 
Icck  and  wife  left  the  land  and  they  entered,  two  or  three  wit- 
nesses state  it  was  sometime  during  the  year  1842,  and  they 
are  corroborated  by  the  record  of  the  county  court  of  the 
county  in  which  the  land  lies.  Under  an  order  of  that  court 
made  in  January.  1848,  commissioners  were  appointed  to  divide 
the  lands  of  Tinsley  M.  SneJson  and  allot,  dower  to  his  widow. 
And  at  the  February  term  of  1843  of  that  court  their  report 
was  filed.  From,  that  report  it  appears  that  the  fifty  acres 
now  in  contest  was  treated  as  part  of  his  estate;  was  surveyed 
and  actually  allotted  by  them  to  his  widow  as  dower.  We 
think  it  may,  therefore,  be  taken  as  established  that  the  widow 
and  children  of  Tinsley  M.  Snelson  took  ])ogsession  of  the  land 
sometime  during  the  year  1842,  or  at  least  previous  to  the 
15th  of  February,  184B.  And  if  so,  more  than  thirty  years 
elapsed  from  the  time  such  possession  was  acquired  until  the 
action  was  commenced. 

What  was  the  character  of  the  possession,  or,  in  other  \\ords, 
when  did  the  right  to  bring  an  action  for  the  recovery  of  the 
land  first  accrue  to  Elizal)eth  Mpdlock,  if  ever? 

That  the  possession  by  the  widow  and  children  has  been  con- 
tinuous and  uninterrupted  from  the  time  they  first  entered 
until  the  bringing  of  this  action  is  undisputf^d.  And  that 
they  entered  and  held  under  the  purchase  made  })y  Tinsley  M. 
Snelson  is  also  shown. 

Although  it  does  not  clearly  appear  that  Elizabeth  Medlock 
received  any  part  of  the  purchase  price,  it  does  appear  that  she 
united  with  her  husband  in  selling  the  land  to  her  Ijrother,  and 
after  he  died  possession  was  given  in  pursuance  of  that  sale  to 
the  widow  and  children,  with  her  knowledge  and  consent. 

But  whether  she  united  in  and  consented  to  the  sale,  and  in 
putting  the  widow  and  children  in  possession  in  pursuance  of 
it,  is  not  material,  except  in  determining  as  a  question  of  fact 
-whether  the  possession  was  as  to  her  adverse  or  amicable.   For, 
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according  to  the  only  proper  construction  that  can  be  given  to 
the  statute,  it  began  to  run  at  the  time  the  right  to  bring  the 
action  first  accrued  to  her,  or  from  the  time  the  holding  adverse 
to  her  began.  Otherwise,  her  disability  of  coverture  would 
serve  to  extend  the  period  in  which  the  action  might  be 
brought  beyond  thirty  years.  But  we  do  not  mean  to  be  un- 
derstood as  deciding  that  the  statute  would  have  run  against 
her  or  her  heirs  at  law,  if  appellees  had  entered  and  claimed 
under  a  purchase  of  the  life  estate  of  her  husband  only.  In  this 
case  there  was  no  purchase  of  the  particular  estate  of  her  hus- 
band, nor  was  the  entry  made  under  such  purchase;  but  it  was 
from  both,  and  the  possession  was  adverse  to  both,  or  neither. 

Though  the  sale  was,  as  counsel  for  appellant  contends,  abso- 
lutely void  as  to  her  and  ineffectual  to  pass  her  title,  it  does 
not  necessarily  follow  that  the  possession  under  it  was  amicable. 
For,  as  has  been  held  by  this  court  in  the  case  of  Hickman  v. 
Owens,  MS.  opinion,  September,  1880,  **an  entry  under  a 
parol  contract  may  be  a  disseisen,  and  the  possession  may 
ripen  into  a  title,"  and  under  the  thirt3^-year  statute  the  fact 
of  the  vendor  being  a  married  woman  would  make  no  differ- 
ence. 

But  it  is  contended  that  the  possession  being  in  this  case 
under  an  executory  contract  was,  in  contemplation  of  law,  the 
possession  of  Mrs.  Medlock  and  those  claiming  under  her,  and 
that  no  lapse  of  time  will  bar  them.  Though  a  contract  may 
be  executory,  and  the  entry  of  the  purchaser,  as  in  the  legal 
character  of  a  tenant  at  will  or  quasi  tenants,  still  he  might 
hold  adversely  in  fact.     (Robertson  v.  Miller,  2  B.  M.,  283.) 

A.  tenant  or  quasi  tenant  may,  by  his  own  act,  not  only  dis- 
solve the  relation  of  landlord  and  tenant,  but  render  his  posses- 
sion adverse  (Farron  v.  Edmonson,  4  B.  M.,  C50;  Bedford 
V.  Thomas,  6  B.  M.,  882).  And  whenever  he  disclaims  hold- 
ing as  tenant  the  right  of  action  immediatel}"  accrues  to  the 
vendor,  no  notice  to  quit  being  necessary.  (Ross  v.  Garrison, 
1  Dana,  80. ) 

And  even  under  a  parol  contract  of  purchase  "when  a  man 
holds  and  cultivates  land  as  a  purchaser,  he  holds  and  culti- 
vates it  as  his  own,  and  not  as  the  land  of  his  vendor. "  (Rich- 
mond &  Lexington  T.  R.  v.  Rogers,  7  Bush.) 
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Whether  the  possession  be  considered  as  held  under  a  con- 
tract  of  sale  that  was  void,  and  consequently  without  color  of 
title,  or  under  an  executory  contract,  and,  therefore,  in  legal 
contemplation,  the  possession  of  Mrs.  Medlock  and  those  claim- 
ing under  her,  we  are  of  the  opinion  that  if  in  fact  the  widow 
and  children  of  Tinsley  M.  Snelson  entered  under  the  purchase 
made  by  him,  and  held  the  actual,  open  possession  of  the  laud, 
using  and  claiming  it  for  and  as  the  land  of  his  children  and 
heirs  at  law,  such  possession  was  adverse,  and  the  right  to 
bring  an  action  for  the  recovery  of  it  thereupon  accrued  to 
Elizabeth  Medlock. 

That  the  widow  and  children  of  Tinsley  M.  Snelson  did  so 
enter,  occupy,  use  and  chiim  the  land  as  their  own,  with  the 
knowledge  of  Mrs.  Medlock  and  her  husband,  we  think  is  clearly 
shown  by  the  evidence.  As,  therefore,  the  right  to  bring  this 
action  accrued  more  than  thirty  years  before  it  was  commenced, 
appellants  are  barred  by  limitation. 

But  counsel  for  appellants  contend  that  appellees,  having 
accepted  the  deed  from  G.  C.  Medlock,  made  in  1845,  must  be 
presumed  to  hold  and  to  have  held  under  it,  and  that  limita- 
tion did  not  commence  to  run  against  his  wife  or  his  heirs 
until  his  death. 

This  is  upon  the  assumption  that  he  held  only  a  life  estate 
in  the  land.  But  we  do  not  consider  it  necessary  to  decide 
whether  he  held  and  conveyed  by  that  deed  only  a  life  estate, 
or  as  survivor  of  his  wife  acquired  the  fee,  because,  in  our 
opinion,  the  acceptance  of  the  deed  by  the  widow  and  children 
did  not'have  the  effect  of  changing  the  character  of  their  pos- 
session, or  to  stop  the  running  of  the  statute  of  limitation 
against  Mrs.  Medlock  and  those  claiming  under  her. 

Wherefore,  the  judgment  is  affirmed. 

A.  P.  Grover,   H.  P.  Montgomery  and  A.   Duvall   for  appel-  j 

lants.  I 

Geo.  C.  Drane  for  appellees. 
March,  1882—4 
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SAWYER  V.  GUSCURTH,  &c. 
(Filed  February  18,  1882— Not  to  be  reported.) 

1.  In  an  equitable  action  by  the  owner  of  a  particular  estate  (if  freehold 
in  possession  against  the  infant  owner  of  the  reversion  or  remainder,  real 
property  may  be  sold  for  investment  of  the  proceeds  in  other  real  property, 

2.  In  an  action  by  a  guardian  against  his  ward  the  proceeds  of  the  in- 
fant's real  estate  may  be  diverted  from  the  investment  in  other  real  prop- 
erty and  applied,  so  far  as  necessary,  to  the  maintenance  and  education  of 
the  infant. 

3.  The  infant  must  be  served  with  process  before  the  proceeds  of  his  real 
estate  can  be  applied  to  his  maintenance  and  education,  by  diverting  them 
from  investment  in  other  real  property. 

4.  The  mother,  upon  whom  process  was  served  for  the  infant  defendants, 
was  herself  the  plaintiff,  and  the  service  of  process  consequently  defective. 
Process  should  have  been  served  upon  some  other  person  not  interested,  as 
indicated  in  section  63  of  the  Civil  Code. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Lewis.  ; 

Under  section  491,  Civil  Code,  in  an  equitable  action  by  the  | 

owner  of  a  particular  estate  of  freehold  in  possession  against  I 

the  owner  of  the  reversion  or  remainder,  though  an  infant,  real 
property  may  be  sold  for  investment  of  the  proceeds  in  other 
real  property. 

Under  that  section  this  action  appears  to  have  been  brought 
by  the  owner  of  the  particular  estate,  being  the  mother  of  the  | 

infant  defendants.  But  in  her  petition  she  asks  that  the  value 
of  her  interest  be  paid  in  money  directly  to  her,  and  the  re-  ; 

mainder  be  invested  in  a  house  and  lot  for  herself  and  children,  ; 

the  title  being  taken  to  them.  | 

Subsection  8,  section  489,  authorizes,  in  an  action  by  a  guar- 
dian against  his  ward,  a  sale  of  the  estate  of  the  ward  for  his 
maintenance  and  education.  And  subsection  5,  section  489, 
authorizes  in  such  an  action  a  sale  of  the  estate  of  an  infant 
and  investment  in  other  property. 

Notwithstanding,  by  the  terms  of  sjction  491  as  well  as  sub- 
section 5,  section  489,  the  pro'jeeJs  are  required  to  be  invested 
in  other  real  i)roperty,  and  the  purpose  of  the  legislature  seema 
to  be  to  preserve  the  fund  intact,  still  we  are  of  the  opinion 
that  under  the  authority  given  by  subsection  8,  section  489,  as 
well  as  under  the  inherent  power  belonging  to  the  chancellor, 
such  portion  of  the  proceeds  belonging  to  the  infant  arising 
from  the  sale  under  the  proceedings  of  either  the  other  two 
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•sections  as  maybe  necessary  for  his  education  and  maintenance 
may  be  diverted  from  the  investment  and  applied  to  such 
necessary  purposes. 

But  it  is  only  in  actions  by  the  guardian  against  his  ward 
that  the  proceeds  of  the  infant's  estate  can  be  applied  for  his 
maintenance  and  education. 

While  the  action  authorized  by  section  491  may  be  brought 
by  the  owner  of  the  particular  estate,  the  actions  authorized 
by  subsections  8  and  5,  section  489,  must  be  brought  by  the 
guardian.  And  whether  brought  by  the  one  or  the  other  the 
infant  must  be  served  with  process,  as  required  by  section  52, 
Civil  Code. 

As  the  mother,  u])on  whom  the  process  upon  the  original 
petition  was  served  for  the  infant  defendants,  was  herself  the 
plaintiff,  it  would  seem  that  the  spirit  of  the  Code  was  not 
complied  with.  The  process,  she  being  plaintiff,  should  have 
been  nerved  upon  a  guardian  or  other  person  described  in  sec- 
tion 52  not  interested. 

Though  the  pleading  subsequently  filed  by  the  statutory 
guardian,  Burton,  was  denominated  a  petition  and  answer,  it 
was  substantially  a  cross  action  against  the  infants  seeking  a 
sale  of  their  estate  for  their  maintenance  and  education,  and 
being  necessary  party  defendants  thereto,  they  should  have 
been  made  so,  and  served  with  process.  As  this  was  not  done, 
the  court  had  no  authority  to  order  a  sale  of  their  estate. 

Though  the  first  judgment  was  void,  and  the  sale  under  it 
was  properly  set  aside,  the  action  was  not  necessarily  discon- 
tinued: But  being  upon  the  docket,  it  was  not  improper  for 
the  court  to  permit  the  pleading  filed  by  Burton,  the  guardian. 
And  if  at  the  time  the  second  judgment  was  rendered  the  in- 
fant defendants  had  been  before  the  court  the  sale  would  have 
been  valid,  for  in  every  other  respect  the  law  was  substantially 
complied  with. 

But  for  the  reason  stated  the  judgment  of  the  court  below, 
-directing  a  sale  of  the  property  and  overruling  the  exceptions 
filed  by  appellant,  must  be  reversed  for  further  proceedings 
<3onsi8tent  with  this  opinion. 

Weir,  Weir  &  Walker  for  appellant. 

W.  N.  Sweeney  &  Sons  for  appellees. 
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EXCHANGE  AND  DEPOSIT  BANK  OF  OVVINGSVILLE  v. 

STONE. 

WHITNEY  V.  STONE,  &c. 

(Filed  February  21,  1882.) 

1.  By  electing  to  take  a  life  estate  in  169  acres  of  land  devised  to  her  by 
her  husband,  which  169  acres  included  100  acres  which  had  been  conveyed  to- 
her  husband  and  herself  in  1814,  the  widow  abandoned  her  right  to  claim 
100  acres  by  survivorship. 

That  she  i  so  elected  isr  shown  by  the  fact  that  she  sold  and  conveyed  her 
life  est.ate  in  the  169  acres. 

2.  After  the  termination  of  the  life  estate  each  lemainderiiian  took  an  un- 
divided interest  in  the  169  acres. 

8.  Remaindermen  selling  their  resix^ctive  undivided  interests  in  the  10^ 
a3res,  and  retaining  liens  thereon  for  purchase  money,  had  each  a  lien  upon 
his  respect ive^interest  in  the  whole  169  acres,  so  that  neither  of  them  could 
enforce  a  lien  upon  any  particular  portion  before  division. 

4.  Purchasers  of  different  parcels  of  a  tract  of  land,  all  of  which  is  subject 
to  prior  incumbrances  or  liens,  should  contribute  ratably  to  remove  such 
incumbrances  or  liens,  after  first  exhausting  the  residuum,  if  any,  remain- 
ing in  the  hands  of  their  vendor. 

The  first  purchaser  has  no  advantage  of  suhcequent  ones  in  such  cases — 
In  apportioning  the  burden  between  such  purchasers  the  value  of  their  re- 
spective parcels  at  the  time  of  the  foreclosure  should  be  the  criterion. 

5.  The  assignee  of  a  note  secured  by  lien  on  land,  sold  by  executory  con- 
tract, can  not  be  deprived  of  his  lien  without  his  consent  by  his  assignor 
conveying  the  land  and  fraudulently,  or  by  mistake,  omitting  to  retain  a 
lien  in  the  deed  to  secure  the  note. 

The  lien  of  the  assignee  in  such  a  case  is  preferred  over  the  right  of  an 
assignee  in  bankruptcy  of  the  vendee. 

6.  Assignee  in  bankruptcy  takes  the  property  of  the  bankrupt  subject  to 
all  legal  and  equitable  claims  of  others,  which  might  have  been  asserted 
against  the  bankrupt. 

Assignees  in  bankruptcy  are  not  innocent  purchasers  for  a  valuable  con- 
sideration, in  the  same  sense  as  are  ordinary  purchasers  for  value  without 
notice.  They  hold  the  estate  of  the  bankrupt  just  as  the  bankrupt  held  it, 
subject  to  equitable  or  legal  liens. 

Appeal  from  Bath  Circuit  Court. 
Opinion  of  the  court  by  Judge  Hargis. 

In  1814  Valentine  Stone  conveyed  to  Charles  and  Matilda 
Stone  jointly  a  tract  of  land  containing  one  hundred  and 
three-fourth  acres. 

Subsequently  Charles  bought  several  smaller  tracts  adjacent 
to  it  and  treated  them  as  one  farm,  and  when  he  died  in  184(> 
it  contained  1(59  acres,  1  rood  and  8  poles. 
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By  his  will  he  devised  all  of  his  real  estate  to  his  wife,  Ma- 
tilda., for  life,  remainder  in  fee  equally  to  his  ten  children. 

One  of  his  sons,  L.  M.  Stone,  had  become  the  owner,  by  de- 
vi?(^  and  bargain,  of  eight-tenths  in  fee  of  the  whole  of  the 
farm,  when  his  sister,  Jane,  died  1804,  childess,  leaving  Ma- 
tilda, her  mother,  and  eight  brothers  and  sisters  as  her  heirs 
at  law,  who  inherited  one-ninth  each  of  her  share. 

On  September  1,  1809,  L.  M.  Stone  purchased  from  John  F. 
Stone  his  undivided  one-tpnth  in  the  farm  and  his  one-ninth 
of  one-tenth  which  he  inherited  from  Jane,  a  lien  being  re- 
tserved  for  the  purchase  money. 

Thereafter  Matilda  Stone  died  intestate  the  owner  of  one- 
ninth  of  one-tenth  inherittul  by  her  from  Jane,  leaving  said 
eight  brothers  and  sisters  as  her  only  heirs. 

After  ^lati Ida's  death  L.  M.  Stone  bought,  by  executory  con- 
tract, his  sister,  Mrs.  Moore's,  share,  it  being  one-eightieth 
which  she  inherited  directly,  and  through  her  mother,  from 
Jane,  for  which  it  dops  not  appear  that  he  ])aid. 

He  also  purchased  and  paid  for  a  similar  interest  of  James 
Stone. 

His  sister,  Fannie,  who  married Whaley,  died,  leaving 

four  children,  who  were  each  entitled  to  one  three  hundred  and 
twentieth,  derived  from  Jane  and  their  grandmother,  Matilda. 

From  them  he  purchasfnl  their  interest,  paying  Richard  and 
Artemesia  in  full,  but  failing  to  ])ay  John  S.  Whaley  and 
Amanda  for  their  inten^Hts  by  JfOO.44,  which  was  a  lien  upcm 
them. 

His  sister,  Caroline,  died,  leaving  one  child,  who  intermar- 
ried with  Rawlings,  by  whom  she  had  two  children,  and  died. 

He  bought  the  interest,  being  one  one  hundred  and  sixtieth  of 
one  of  them,  on  which  he  paid  all  but  $^^5,  that  remained  a 
lien  on  that  interest. 

With  his  title  in  that  state  and  the  whole  farm,  subject  to 
the  liens  named,  in  his  i)ossepsion,  he  having  added  thereto 
five  acres  by  purchase  from  Thompson,  conveyed,  on  the  loth 
of  October,  1809,  14  acres,  8  roods  and  21  poles  of  it  to  Mrs. 
Ellen  Wilson,  and  41  acres,  8  roods  and  19  poles  thereof  to 
•George  Whitney,  and  on  the  7th  of  Se])tember,  1874,  sold  the 
remainder,  supposed  to  contain   121  acres,  to  Wesh»y  Whaley, 
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by  written  contract,  in  consideration  of  $70  per  acre,  $8,(XX> 
thereof  to  be  paid  October  25,  1874;  2,000  July  1,  1875;  and 
the  rest  December  25,  1875.  It  was  agreed  in  the  writing  that 
in  case  the  title  to  some  small  portions  of  the  land  could  not 
be  made,  Whaley  was  to  retain  the  purchase  price  therefor  at 
6  per  cent,  from  July  1,  1875,  until  the  title  should  be  com- 
pleted, and  that  either  party  might  survey  the  land. 

On  the  27th  of  the  following  October  Whaley  paid  |8,0(X) 
and  executed  his  note  to  L.  M.  Stone  for  the  land,  as  follow!?: 
$2,000,  due  July  1,  1875;  $1,091.17,  due  December  25,  1875; 
and  $2,479.95,  due  December  25,  1875. 

Stone  assigned  the  two  notes  first  named  to  the  appellee, 
Brown,  and  the  last  named  Jiote  to  the  bank,  which  is  appellee 
on  the  original  appeal,  and  has  also  prosecuted  an  appeal  on 
the  same  record. 

In  June,  1875,  the  land  was  surveyed  and  found  to  contain 
117  acres,  2  roods  and  22.70-100  poles  instead  of  121  acres,  and 
on  the  1st  of  July  Stone  conveyed  it  to  Whaley,  reciting  in  the- 
deed  the  consideration  to  be  $8,284.98,  that  $5,000  thereof  was 
paid  in  hand  and  $8,284.98  was  *'to  be  paid  on  the  25th  of  De- 
cember, 1875,"  and  shortly  thereafter  died. 

August  15,  1876,  the  bank  brought  suit  on  the  note  held  by 
it  against  Stone's  administrators,  Whaley  and  Brown,  seeking 
to  enforce  a  lien  on  the  land  therefor. 

In  September  following  John  F.  Stone  brought  his  action 
on  a  note  for  $857.58,  executed  to  him  by  L.  M.  Stone  in  con- 
sideration of  his  interest  in  the  land  conveyed  as  above  set 
forth. 

These  actions  were  consolidated  and  all  the  parties  in  inter^ 
est  brought  before  the  court. 

It  appears  at  the  institution  of  these  actions  L.  M.  Stone  had 
not  paid  the  purchase  money  due  to  John  F.  Stone,  John  S. 
Whaley,  Amanda  Lancaster,  nee  Whaley,  and  H.  H.  Rawlings;- 
nor  had  he  received  a  conveyance  from  Mrs.  Moores  or  paid 
her  for  her  one-eightieth  interest;  nor  had  he  purchased  either 
of  the  interests  of  M.  R.  and  P.  R.  Stone,  which  they  derived 
from  Jane  and  their  mother;  nor  had  he  purchased  the  one 
hundred  and  sixtieth  interest  of  Thomas  Rawlings;  nor  had  he- 
bought  the  one  seven  hundred  and  twentieth  interest  of  John 
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F.  Stone,  which  the  latter  inherited  from  his  mother  after  the 
sale  and  conveyance  of  his  interest  as  stated. 

By  sufficient  pleadings  Jhe  questions  now  raised  by  the  nu- 
merous appellants  were  presented  to  the  chancellor,  and  he 
adjudged  that  the  liens  of  John  F.  Stone,  John  S.  Whaley, 
Amanda  Lancaster  and  H.  H.  Rawlings  and  the  interests  not 
conveyed  of  P,  R.  Stone,  M.  S.  Stone,  Mary  Moores  and  Thomas 
Rawlings  should  be,  as  incumbrances,  api)ortioned  upon  the 
whole  tract  of  1(59  acres,  1  rood  and  8  poles,  and  be  borne  by  L. 
M.  Stone's  vendees  in  the  following  proportions,  to  wit: 
Whaley,  18008-27088;  Whitney,  ^599-27088;  and  Mrs.  Wilson's- 
heir.s  23S1-27088. 

Of  that  judgment  the  appellants  complain,  and  the  two  ap- 
peals will  be  considered  together. 

We  will  not  examine  each  assignment  of  error  in  detail,  as. 
many  of  them  are  but  the  statement  in  a  different  form  of  the- 
vital  questions  which  are  necessary  to  be  decided. 

The  order  best  suited  to  the  chronology  and  our  analysis  of 
the  case  will  be  pursued. 

It  is  insisted  by  counsel  for  the  bank  on  its  appeal  that 
Matilda  Stone  was  vested  by  the  deed  of  Valentine  Stone, 
which  was  inseverable  estate,  and  as  the  survivor  of  her  hus- 
band she  was  entitled  to  the  one  hundred  and  three-fourth 
acres  embraced  by  the  deed. 

It  was  clearly  and  unmistakaljly  held  by  this  court  before- 
the  adoption  of  the  revised  statutes  tliat  absolute  and  unqual- 
ified conveyances  of  real  estate  to  husband  and  wife  made  them 
tenants  by  the  entirety,  and  that  neither  could  so  alienate  the- 
estate  during  coverture  as  to  affect  the  right  of  the  suvivor  ta 
it.  This  doctrine  is  that  of  the  common  law%  which  is  based 
upon  the  legal  unity  of  husliand  and  wife.  (Rogers  v.  Grider, 
1  Dana;  Ross  v.  Gamson  and  Wife,  1  Dana;  Babbit,  <fec.  v. 
Scroggins,  &c.,  1  Duvall;  Croan,  &c.  v.  Joyce,  &c.,  3  Bush; 
Elliott,  &c.  V.  Nickolls,  &c.,  4  Bush.) 

And  the  deed  from  Valentine  Stone  made  in  1814  being  ab- 
solute, without  qualification  either  by  its  ternis  or  context,  and 
no  fraud  or  mistake  in  its  execution  alleged  or  shown,  cer- 
tainly would  have  invested  her  with  title  to  the  one  hundred 
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and  three-fourth  acres  had  she  not  elected  to  al)andon  her  title 
and  take  under  the  will  of  her  husband,  Chnrles  Stone. 

By  his  will  he  devised  to  her  the  wliole  of  his  real  Oj^tatf*  for 
]ife. 

It  appears  that  the  109  acres,  1  rood  and  8  poles  was  all  the 
land  he  possessed  or  owned  at  his  death,  and  if  she  had  re- 
nounced the  will,  while  she  would  have  held  by  survivorship 
the  one  hundred  and  three-fourth  acrc^s,  she  could  not  have  re- 
ceived any  of  the  remainder,  except  one-third  ther^H)f  for  dower. 

Having  taken  under  the  will  she  augmented  the  quantity  of 
land  in  which  she  secured  a  life  estate,  and  she  may  have  con- 
sidered a  life  estate  in  the  whole  farm  more  important  to  her 
than  a  fee  in  one  hundred  and  three-fourth  acres  of  it  and  a 
life  estate  in  only  one-third  of  the  remainder,  and  for  this 
reason  took  under  the  will. 

It  is  urged,  however,  that  there  is  nothing  in  this  record 
which  shows  that  the  testator  devised  her  estate,  or  that  she 
elected  to  take  under  the  will. 

This  position  is  clearly  refuted  l)y  her  own  d(»ed  to  her  son, 
L.  M.  Stone,  by  which  she  conveys  her  interest  in  the  whole  of 
the  109  acres,  1  rood  and  8  poles  deserib(.'d  by  parcels  and  meets 
and  ])ounds  in  the  conveyance. 

Upon  her  election  and  assertion  of  title  under  the  will  each 
of  the  heirs  acted  in  selling  his  or  her  interest  to  L.  M.  Stone. 
None  of  them  claimed  or  sold  anything  l.uit  a  remainder  inter- 
est in  fef^,  and  she  warrants  only  her  life  estate  in  the  convey- 
ance to  L.  M.  Stone,  which  contains  not  one  word  expressive  of 
any  greater  estate  in  \wy. 

That  she  believ^vl  her  husband's  will  devised  the  one  hun- 
dred and  three-fourth  acres  there  is  little  room  for  doubt,  as 
she  took,  held  and  conveyed  the  interest  her  husliand  devised 
to  her  consistently  with  the  bmiefit  it  confers  in  consideration, 
it  must  be  presumed,  of  the  burden  it  imposes. 

Mr.  Story  says,  in  section  1077,  Fa[.  Juris.,  that  ** courts  of 
ecpiity,  in  such  cased,  adopt  the  rational  exposition  of  the  will 
that  there  is  an  implied  condition  that  he  who  acce])t9  a  ben- 
efit under  the  instrument  shall  adopt  the  whole,  conforming 
to  all  its  provisions  and  renouncing  every  right  inconsistent 
with  it." 
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In  the  case  of  Smart  v.  Easly,  5  John  J.  Marshall,  215,  it 
was  said  that  the  acceptance  by  a  devisee  of  the  devise  was, 
by  operation  and  intendment  of  law  as  well  as  by  presumption 
in  fact,  an  abandonment  of  all  claim  to  the  other  property  de- 
vised by  the  will. 

The  act  of  receiving  the  benefits  or  legacies  of  the  will  is  an 
filection  to  abide  by  its  provisions,  for  by  so  doing  the  devisee 
may  gain  more  than  he  would  do  by  renouncing  the  will  and 
asserting  claim  against  it.  See  Gore  v.  Stevens;,  1  Dana,  in 
which  the  following  quotation  from  Madox's  Chy.,  volume  2, 
page  55.  is  approved : 

''In  a  case  where  a  widow  had  conflictinrr  intere.^ts  under  her 
marriage  settlement  and  her  husband's  will,  and  she  proved 
the  latter,  acted  under  it  and  received  rents  for  six  years,  she 
was  considered  as  having  made  an  election.'' 

Matilda  Stone  and  L.  M.  Stone  treated  thn  will  as  devising 
the  farm  on  which  Charles  Stone  lived  when  he  devised  the 
whole  of  hi:-  real  estate  for  life  to  her.  She  sold  and  he  ])ur- 
chased  ])ursuant  to  the  provisions  of  the  will,  and  neither  he 
nor  his  vendooj?  or  assigne:\s  can  be  allowed  at  this  late  day, 
after  she  has  enjoyed  the  benefits  of  tlie  will  and  died,  to  aban- 
don th?  election  so  thoroughly  demonstrated  l)y  tht»  transac- 
tions between  the  beneficiaries  under  the  will,  and  thereby 
alter  the  rights  of  innocent  parties,  advancing  the  interest  of 
some  at  the  expense  and  destruction  of  others  whose  claims  are 
equally  meritorious. 

For  these  reasons  the  rights  of  the  bunk  have  not  been  preju- 
diced by  the  judgment  disregarding  the  claim  of  title  in  Ma- 
tilda Stone  to  the  one  hundred  and  three-fourths  acres  by 
survivorship. 

As  all  the  land  must,  therp.fore,  be  considered  as  having  been 
devised  by  Charles  Stone,  his  devisee^,  except  the  wife,  each 
took  an  undivided  and  unascertained  inler.'st  in  remainder  in 
every  part  and  parcel,  and  of  the  whole  tract. 

So  that  neither  could  enforce  a  lien  upon  any  particular  por- 
tion of  the  farm  before  its  division,  because  each  held  an  in- 
terest that  covered  the  whole  tract  and  which  they  could  not 
be  deprived  of  without  their  consent. 

Hence  it  follows  that  the  position  of  counsel,  who  urge  that 
AVhaley  so  contracted  with  Stone  as  to  require  him  to  pay  oli 
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or  bear  all  the  inciinibranc.eH  on  his  part  of  the  land,  is  erro- 
neous. 

The  only  provision  of  the  contract  bearing  upon  this  point 
has  been  su})Ptantially  quoted,  and  it  provides  alone  for  a  re- 
tention by  Whaley  of  enough  purchaf^e  money  to  secure  him 
against  loss  in  the  event  "title  to  some  small  portions  of  the 
land  could  not  be  made." 

It  turns  out  that  title  to  some  of  the  land  sold  to  Whaler 
can  not  be  made,  and  the  court  has  respected  and  enforced  the 
written  contract  between  him  and  Stone  by  reducing  in  effect 
the  amount  of  purchase  money  corresponding  with  the  lions 
and  failure  of  title  to  the  117  acres,  two  roods  and  twenty-two 
seventy-one  hundre:lth  poles,  asi^erted  by  Stone's  vendees 
against  him.  Thi*^  written  agreement  only  protects  Whaley 
against  the  liens  and  defects  in  his  own  purchase,  and  he  did 
not  agree*  to  pay  or  .^ti])ulate  for  the  right  to  reserve  purchase 
money  for  which  he  executed  notes  to  discharge  or  protect 
himself  from  any  liens  or  defects  in  Whitney's  or  Mrs.  Wil- 
son's purchase. 

Were  they  substituted  to  Whaley 's  rights  their  land  would 
situ  be  subject  to  the  incumbrances,  as  he  has  no  such  rights 
as  would  authorize  him  to  pay  them  off  or  discharge  them  out 
of  money  due  the  a?jignees  of  the  notes,  who  are  innocent  pur- 
chasers for  value.  There  is  no  evidence  in  the  record  which 
shows  that  Whaley 's  ])urchase  was  to  bear  the  burden  of  all 
the  incumbrances,  but  ui)on  the  contrary  the  written  contract 
is  very  plain  that  it  was  made  in  contemplation  of  such  incum- 
brances as  the  law  would  fix  upon  it,  and  no  other. 

Had  this  controversy  arisen  between  Stone  as  the  holder  of 
the  notes,  and  Whaley,  Whitney  and  Mrs.  Wilson,  then  the 
latter  could,  by  proper  proceedings,  have  protected  themselves 
and  compelled  Stone  to  have  discharged  all  the  incumbrances 
presented  by  lien  or  title  holders.  But  how  Whitney  and  Mrs. 
Wilson's  heirs  can  ask  in  equity  that  purchasers  as  innocent  as 
they  shall  bear  a  greater  proportion  of  the  liens  upon  a  com- 
mon tract  of  land  from  which  they  have  all  purchased  a  part 
and  paid  it,  we  are  unable  to  see  by  the  light  of  any  law  within 
the  range  of  our  investigations. 
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The  bank  and  Brown,  having  paid  Stone  for  the  notes,  atand 
precisely  in  the  attitude  Whaley  would  have  occupied  had  he 
paid  Stone  in  full  before  discovering  any  incumbrances  upon 
the  land,  and  in  the  attitude  that  Whitney  and  Mrs.  Wilson's 
heirs  now  stand. 

The  authorities  in  Kentucky,  the  modern  English  cases  and 
text  writers,  agree  that  the  original  incumbrance  or  lien  ought 
to  be  borne  ratably  between  the  subsequent  purchasers  or  in- 
cumbrancers according  to  the  relative  value  of  the  estates. 

Upon  principle  this  seems  to  be  just.  Purchasers  or  incum- 
brancers who  are  j)rior  in  point  of  time  have  a  superiority  of 
right  as  between  themselves,  so  far  as  payment  out  of  the 
property  is  concerned,  upon  foreclosure,  when  no  original  in- 
cumf)ranco  appears,  but  when  it  is  ascertained  that  property 
mortgaged  or  sold  in  different  parcels  to  purchasers  was  sub- 
ject to  a  lien  or  incumbrance,  it  can  not  be  reasonably  said 
that  the  one,  prior  in  point  of  time,  has  any  more  right  to  be 
exempted  from  the  incumbrance  than  the  last  purchaser,  be- 
cause both  purchased  when  the  incumbrance  existed  and  had 
equal  opportunity  to  know  that  neither  could  take  the  prop- 
erty free  from  the  incumbrance.  If  only  one  purchase  the 
whole  property  it  would  be  subject  to  the  original  burden,  so 
if  two  or  more  purchase  the  whole  property  in  different  parcels 
it  would  still  be  subject  to  the  original  incumbrance,  simply 
because  the  separate  purchase  of  distinct  parcels  is  made  with 
constructive  knowledge  that  the  whole  property  is  bound,  and 
not  with  the  understanding  that  the  first  purchaser  will  be.- 
protected  from  the  prior  incumbrance  by  a  failure  upon  the 
part  of  a  second  to  do  that  which  he  neglected  to  do  himself. 

In  Dickey  v.  Thompson,  8  B.  M.,  812,  where  the  authorities- 
upon  this  subject  are  reviewed,  it  was  declared  to  be  no  longer 
an  open  question  in  this  court  that  the  purchasers  of  different 
parcels  of  mortgaged  estate  should  contribute  to  the  removal 
of  the  burthen  ratably,  after  first  exhausting  the  residuum,  if 
any,  remaining  in  the  hands  of  the  mortgagor  himself,  unless 
bad  faith  were  practiced. 

The  court  below  did  right  in  refusing  to  estimate  the  value- 
of  the  several  parcels  purchased  by  Whitney,  Mrs.  Wilson  and 
Whaley  at  the  price  agreed  to  be  paid,  the  rule  being  that  the- 
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value  at  the  time  of  foreclosure  of  the  lieus  is  the  proper  cri- 
terion apportionment. 

For  an  exposition  and  r.ppli cation  of  these  principles  see 
Story's  Eq.,  section  1288,  i.:  te  2,  and  authorities  cited. 

Brown,  at  the  instance  of  Stone,  and  with  the  knowledge 
and  concurrence  of  Whaley,  ])ought  and  paid  for  the  note  held 
by  him,  and  unless  it  were  show^n  that  Brown  intended  to  re- 
lease the  lien,  or  waived  his  ri^ht  to  assert  it  by  consenting  to 
its  omission  from  the  conveyance  made  by  Stone  to  Whaley, 
he  can  not  be  deprived  of  his  right  to  the  lien  by  their  mis- 
taken or  fraudulent  conduct  or  oversight  in  its  execution.  (4 
Bush,  168;  0  Bush,  002;  Story's  Eq.,  section  1224.) 

The  mere  taking  of  additional  security  would  not  of  it?plf, 
aside  from  the  intention  of  the  party,  amount  to  waiver  of  his 
lien,  as  the  intention  governs  in  such  cases  (4  B.  M.,  182;  0 
B.  M.,  728).  And  in  this  case  no  additional  security  was  taken 
by  Brown;  he  continued  to  look  to  Whaley,  the  original  and 
only  payor,  and  to  the  land  for  payment.  The  identity  of  the 
purcha^-e  money  has  never  been  lost,  but  it  is  capable  of  an 
exact  ascertainment.  The  agreement,  therefore,  of  Whaley 
witli  Brown  to  pay  10  per  cent,  interest,  a  larger  rate  than  the 
note  h:;d  borne,  without  any  int(jntion  upon  the  part  of  either 
of  removing  the  lien,  was  no  waiver  of  it  (Muir  v.  Cross, 
&c.,  10  B.  M.,  284).  This  is  not  a  case  where  additional  secur- 
ity has  been  taken,  but  one  where  the  obligor  and  his  general 
creditors  s(H?k  to  destroy  the  only  security  the  holder  of  the 
note  possesses. 

The  facts  upon  which  the  position  is  taken  are  insufficient 
to  sustain  it.  Brown  neither  participated  in  the  making  of 
the  df^ed,  nor  consented  to  the  omission  from  it  of  a  lien  for 
his  share  of  the  purchase  money,  nor  was  the  increased  inter- 
est intended  to  alter  the  evidence  of  the  debt  or  waive  the  lieu. 
And  the  effort  to  deprive  him  of  his  lien  does  not  present  itself 
in  a  court  of  equity  with  much  grace  in  face  of  the  facts  that 
Brown  was  not  consulted  about  how  the  deed  was  to  be  made; 
that  the  amount  of  his  note  was  carefully  excluded  from  the 
sum  of  the  purchase  money,  which  was  named  in  the  deed  a3 
unpaid,  and  no  additional  security  was  ever  attempted  or  in- 
tended to  be  given  him  by  Stone  or  Whaley.     And  we  conclude 
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that  their  voluntary  action  should  not  be  allowed  to  prejudice 
his  lieu,  which  would  otherwise  be  unquestionable. 

As  to  the  doctrine  that  the  claim  cf  the  assignee  in  bank- 
ruptcy, who  was  appointed  for  Whaley  during  the  pendency  of 
this  litigation  in  bohalf  of  the  general  creditors,  has  priority 
over  Brown  or  the  bank,  the  authorities  are  decidedly  against 
its  soundness. 

It  is  laid  down  })y  Mr.  Story,  in  section  1228  of  his  work  on 
Eq.  Jur.,  speaking  of  the  extent  bona  fide  purchasers  for  val- 
uable consideration  are  affected  by  the  vendor's  lien,  that**the 
lien  will  also  prevail  against  assignees  claiming  by  a  general 
assignment  under  the  bankrupt  and  insolvent  laws,  and  against 
assignees  claiming  under  a  general  assignment  made  by  a  fail- 
ing debtor  for  the  benefit  of  creditors,  for  in  such  cases  the 
assignees  are  deemed  to  possess  the  same  equities  only  as  the 
debtor  himself  would  possess." 

What  equities  has  Whaley  shown  against  Brown's  untainted 
and  unsatisfied  lien?  None  whatever.  And  in  a  contest  be- 
tween them  alone  Brown,  in  equity  and  good  conscience,  would 
and  ought  to  prevail. 

In  the  case  of  Bayley  v.  Greenleaf,  7  VVheaton,  Chief  Justice 
Marshall  laid  down  the  rule  thus: 

"The  lien  of  the  vendor,  if  in  the  nature  of  a  trust,  is  a 
secret  trust,  and  is  to  be  preferred  to  any  subsequent,  equal 
equity  unconnected  with  a  legal  advantage  or  equitable  ad- 
vantage, which  gives  a  superior  claim  to  the  legal  estate." 
And  it  was  held  by  the  English  court,  in  Mitford  v.  Mitford,  & 
Vesey,  which  is  supported  by  many  like  cases,  that  an  assign- 
ment in  bankruptcy  passes  the  rights  of  the  bankrupt  precisely 
in  the  same  plight  and  condition  as  he  possessed  them,  subject 
to  all  equities  enforceable  against  him.  In  speaking  of  ** title 
subject  to  equities,"  Bump  on  Bankruptcy,  10th  edition,  page 
500,  in  his  analysis  of  the  authorities  in  this  country  under 
the  last  bankrupt  law,  says  that  **the  assignee  takes  the  prop- 
erty of  the  bankrupt  subject  to  all  legal  and  equitable  claims 
of  others,"  and  that  ** he  is  affected  by  all  the  equities  that 
can  be  urged  against  the  bankrupt." 

Chief  Justice  Church  held,  in  Kelly  v.  Scott,  that  the  debtor 
being  estopped  from  denying  the  rights  of  an  attaching  cr^d-      , 
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itor,  the  assignees  of  the  debtor  were  also  estopped,  because 
*'they  have  do  other  or  superior  rights  to  him,  and  they  are 
vested  with  the  property  subject  to  all  equities  against  it  in 
his  hands."     (49  N.  Y. ) 

In  Lazeas  v.  Porter,  Assignee,  7th  Reporter,  210,  the  Su- 
preme Court  of  Pennsylvania  said  that  **the  estate  taken  by 
the  assignee  is  precisely  that  of  the  bankrupt." 

Assignees  in  bankruptcy'  are  not  innocent  purchasers  for  a 
valuable  consideration  in  the  same  sense  that  ordinary  pur- 
chasers for  value  without  notice  are,  for  the  former  do  not 
part  with  their  money  or  property  as  a  consideration  for,  and, 
therefore,  become  the  alDsolute  owner  of  the  thing  or  property 
assigned,  but  the  latter  do,  and  they  have  the  superior  merit 
of  contracting  for  and  paying  the  value  of  the  property,  the 
title  to  which  the  law  vested  absolutely  in  them  on  that  account. 

The  merits  and  rights  of  such  purchasers  are  not  equal,  and 
the  distinction  between  their  rights  is  founded  in  justice  and 
sustained  by  authority.  (5  Ark.,  492;  5  111.,  427;  20  Vt. :  2 
Story,  384,  680;  9  B.  R.,  488;  106  Mass.,  884;  18  Wallace, 
882,  and  many  other  cases  not  necessary  to  cite. ) 

We  are  of  opinion  that  the  assignee,  Jones,  while  he  repre- 
sents the  creditors,  can  acquire  for  them  no  greater  rights  than 
they  themselves  could  have  enforced  before  the  assignment, 
and  that  he  holds  the  estate  of  the  bankrupt,  Whaley,  just  as 
the  latter  held  it  su))ject  to  the  lien  of  Brown,  who  may  be 
said  not  only  to  possess  an.  equitable  but  a  legal  Hen  for  hisdebt. 

There  is  nothing  in  the  contract  or  deed,  had  the  latter  been 
drawn  according  to  the  rights  of  the  parties  between  Stone  and 
Whaley,  that  authorizes  the  inference  that  one  part  of  the  pur- 
chase money  was  to  be  regarded  as  secured  by  an  inferior  or 
secondary  lion  to  that  of  any  other,  and  certainly  the  conduct 
of  th3  lartijs  have  not  changed  the  relative  positions  of  th^ 
liens  for  the  purchase  money.  The  judgment  is  in  accord  with 
these  vinws,  and  it  is,  therefore,  affirmed  upon  the  appeals  of 
Whitney,  &c.  v.  Stones  (fee,  and  of  The  Exchange  and  Deposit 
Bank  of  Owingsville  v.  Stone,  &c. 

Reid  &  Stone  for  Whitney;  R.  &  W.  S.  Gudgell  for  Exchange 
and  Deposit  Bank,  &c.,  appellants. 

Nesbett  &  Gudgell  and  W.  H.  Holt  for  appellees. 
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ADAM'S  EX'OR  v.  OREAR,  &c. 
(Filed  Ft4)riiary  23,  1882.) 

1.  By  answering  a  cross  petition  to  wbiob  thej  were  not  made  parties, 
necess^iry  parties  thereby  entered  their  appearance  and  became  parties  to 
such  cross  petition. 

2.  Action  was  upon  the  new  promise,  in  this  case,  wherein  the  plaintiff 
set  out  the  sale  and  receipt  of  the  goods,  itemized  in  the  account  filed,  and 
the  promise  made  by  the  defendant  within  two  years  before  suit  that  he 
would  pay  the  account,  and  his  failure  to  pay. 

H.  Conveyance  of  land  to  the  wife  of  an  insolvent  husband  by  a  third 
person,  the  land  l^eing  paid  for  by  such  insolvent  husband.  Such  conveyance 
is  not  within  the  statute  against  fraudulent  conveyances,  because  the  title 
was  not  vested  in  or  conveyed  by  the  insolvent  husband. 

But  such  conveyance  to  the  wife  of  an  insolvent  husband  is  actually 
fraudulent  as  to  pre-existing  debts  or  demands,  or  demands  against  the 
husband,  and  the  land  so  conveyed  may  be,  and  is,  subjected  to  such  de- 
mands, in  this  case. 

"The  fact  that  this  conveyance  does  not  come  within  the  statute  gives  it 
no  sanctity  against  the  principles  of  the  common  law  which  have  not  been 
repealed,  but  enlarged  by  the  statute  as  to  the  class  of  classes  embraced  by 
it." 

4.  "When  a  deed  shall  be  made  to  one  person  and  the  consideration  shall 
be  paid  by  another,  *  ♦  *  such  deeds  shall  be  df'euied  fraudulent  as  against 
the  existing;;  debts  and  liabilities  of  the  person  paying  the  consideration." 
< Sections  19,  20,  article  1,  chapter  63,  General  Statutes.) 

Said  section  20  so  modifies  said  section  19,  as  to  prevent  its  misapplication 
to  these  trusts  which  result  to  the  debtor  for  the  benefit  of  creditors. 

Appeal  from  Montgomery  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hargis. 

Evans  bought  and  paid  for  18  acres  and  1  rood  of  land,  which 
he  caused  his  vendors  to  convey  to  his  wife. 

At  the  time  he  did  this  he  was  indebted  to  the  appellant's 
testator  by  two  notes  and  an  account  for  $194.21. 

The  appellant  began  her  suit  by  crosn  petition,  in  an  action 
wherein  Mrs.  Evans'  heirs  at  law  were  seeking  to  remove  a 
mortgage  from  the  land  which  they  claimed  by  descent,  alleging 
that  Evans  was  insolvent  and  fraudulently  caused  the  convey- 
ance to  be  made  to  his  wife  for  the  purpose  of  cheating  and 
delaying  his  creditors,  without  any  valid  or  valuable  considera- 
tion, and  prayed  for  the  subjection  of  the  land  to  the  payment 
of  said  debts. 

Evans'  heirs,  who  were  persons  distinct  from  the  heirs  of  his 
wife,  were  made  defendants  to  the  cross  petition,  but  the  heirs 
of  the  wife  were  not  made  defendants,  yet  having  answered  the 
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cross  petition  they  thereby  entered  their  appearance  and  be- 
came parties  to  it,  and,  therefore,  there  was  no  defect  or  want 
of  necessary  parties  to  appellant's  action. 

The  appellees  controverted  the  allegations  of  fraud,  denied 
the  account  and  pleaded  the  statute  of  limitation  to  it,  and 
traversed  the  alleged  new  promise  to  pay  the  account  made  by 
Evans  within  two  years  next  before  the  filing  of  the  cross 
petition. 

The  reply  denied  that  the  new  promise  was  barred  by  limita- 
tion, and-the  amended  cross  petition  reiterated  its  existence. 

It  is  insisted  by  counsel  that  the  suit  is  upon  the  original 
account,  and  not  upon  the  new  promise. 

If  this  be  true  the  action  is  barred,  but  we  think  the  actioD 
is  upon  the  new  promise,  and  that  it  is  sufficiently  stated. 

The  sale  and  receipt  of  the  goods  itemized  in  the  account; 
the  promise  made  by  Evans  to  the  appellant  and  her  testator 
also,  within  two  years  before  suit,  that  he  would  pay  the  ac- 
count, and  his  failure  to  pay  for  the  goods  are  expressly  alleged 
by  appellant,  and  what  else  is  necessary  to  constitute  a  cause 
of  action  on  the  new  promise  we  are  unable  to  perceive. 

The  consideration,  jjromise  and  breach  are  averred  by  appel- 
lant and  denied  by  appellees,  and  it  seems  to  us  this  consti- 
tutes an  action  and  ispue  on  the  new  promise. 

Waiving  any  consid  jration  of  the  competency  of  appellant 
as  a  witness  against  the  appellefts,  who  are  heirs  of  a  deceased 
person,  we  are  of  opinion  that  the  other  testimony  in  the  rec- 
ord proves  the  justice  of  the  account,  and  that  Evans  promised 
to  pay  it  as  alleged,  and  judgment  should  have  been  rendered 
in  favor  of  appellant  for  it  also. 

Evans  was  insolvent  when  he  paid  for  the  land,  and  caused 
the  deed  to  be  made  to  his  wife  without  any  valuable  consid- 
eration, and  counsel  for  appellees  contend  that  the  conveyance 
can  not  be  avoided  for  two  reasons:  First,  Evans'  vendors 
honestly  conv(  red  their  title  to  the  land,  and  innocently  re- 
ceived the  money  for  it;  second,  Evans,  the  debtor,  did  not 
convey  the  land  to  his  wife. 

Of  course  he  could  not  convey  the  title,  because  it  never  had 
been  vested  in  him. 
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These  are  in  substance  the  reasons  given  in  the  cases  of 
Crozier,  &c.  v.  Young,  &c.,  8  Mon.,  157,  and  Marshall,  &c.  v. 
Marshall,  &c.,  2  Bush,  421,  for  the  construction  which  confines 
the  statute  against  fraudulent  conveyances  to  conveyances  or 
alienation  made  by  debtors  in  fraud  of  their  creditors. 

This  construction  of  the  statute  was  stated  in  the  case  of 
Doyle,  &c.  v.  Sleeper,  &c.,  1  Dana,  588,  so  clearly  that  there 
can  be  no  misunderstanding  it.  The  learned  judge  said:  **But 
the  judges  of  England,  with  all  their  zeal  for  extending,  by  a 
construction  peculiarly  latitudinary,  the  operation  of  the  stat- 
ute of  18th  Elizabeth,  never  applied  it  to  a  case  like  this,  in 
which  the  conveyance  was  made,  not  by  the  debtor  or  of  his 
estate,  but  by  another  person,  at. his  instance  and  in  consid- 
eration of  his  money.  The  statute  was  never  applied  to  pur- 
chases l)y  a  debtor,  but  has  been  construed  to  operate  only  on 
conveyances  by  him."  (Citing  Crozier  v.  Young  and  the  two 
English  cases  of  Procter  v.  Warren,  Sel.  Cas.,  Lord  King's 
time,  and  Lampeigh  v.  Lampeigh,  1  Peere,  Williams' Reports. ) 

While  we  assent  to  this  construction  of  the  statute,  sup- 
ported as  it  is  by  well-understood  precedents,  we  are  not  ready 
to  agree  with  the  position  that  such  a  conveyance  as  this  can 
cover  from  the  reach  of  pre-existing  creditors  the  property  and 
money  of  their  debtor. 

Beginning  with  the  case  of  Crozier  v.  Young,  8  Mon.,  the 
common  law  doctrine  that  *'fraud  vitiates  everything"  has 
never  been  denied  by  this  court.  And  that  case  was  decided 
not  to  be  within  the  common  law  rule  upon  the  sole  ground 
that  the  creditor  failed  to  show  that  he  had  a  pre-existing  debt 
or  demand,  the  court  saying: 

*' Fraud  is  indeed  odious  to  the  common  law,  and  is  discoun- 
tenanced by  it  in  every  shape  in  which  it  may  make  its  ap- 
pearance. But  the  common  law  does  not,  like  the  statute 
against  fraudulent  conveyances,  protect  the  interest  of  subse- 
quent as  well  as  ])recedent  creditors.  A  creditor  to  be  entitled 
to  the  protection  of  the  common  law,  against  the  effect  of  a 
fraudulent  transaction,  must  show  that  he  had  a  pre-existing 
debt  or  demand;  for  otherwise  his  rights  were  not  supposed  by 
the  common  law  to  be  injured  by  the  fraud.  But  the  creditors 
March,  1882—5  ^         , 
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in  this  case  have  failed  to  show  that  they  were  the  creditors  of 
Crozier  when  the  fraudulent  transactions  of  which  they  com- 
plain took  place." 

While  legal  or  constructive  fraud  does  not  exist  at  common 
law,  and  it  takes  cognizance  of  actual  fraud  alone  requiring 
proof  of  fraudulent  intent,  the  consideration  of  love  and  affec- 
tion between  husband  and  wife  will  not  be  sufficient  to  support 
a  conveyance  as  against  pre-existing  creditors,  where  the  hus- 
band was  insolvent  or  indebted  at  its  execution  to  a  material 
extent,  for  the  common  law  will  not  permit  the  obligations  of 
the  marriage  relation  to  be  used  as  an  instrument  of  fraud. 

Lord  Northington  said,  in  Patridge  v.  Gopp,  Ambler,  598: 
*'I  think  no  man  has  such  a  power  over  his  own  property  to 
•dispose  of  it  so  as  to  defeat  his  creditors  unless  for  considera- 
tion. It  is  the  motive  of  the  giver,  not  the  knowledge  of  the 
acceptor,  that  is  to  weigh. "  And  being  asked  as  to  the  extent 
of  this  doctrine,  he  said: 

**The  fraudulent  intent  is  to  be  collected  from  the  extent 
and  magnitude  of  the  gift." 

And  in  the  discussion  of  this  doctrine  this  court  said,  in 
Doyle  V.  Sleeper,  1  Dana,  that  there  was  no  divisions  of  opin- 
ion between  those  who  had  differed  about  its  soundness  on  this 
point,  '*that  land  fraudulently  conveyed  to  a  child  instead  of 
the  father,  and  bought  with  the  father's  money,  might  be  sub- 
jected to  his  debts,"  and  decided  that  Doyle,  who  was  insolvent, 
having  purchased  and  paid  for  real  estate  with  his  money  and 
caused  the  title  to  be  conveyed  to  his  children,  committed  a 
fraud  upon  his  creditors,  and  subjected  the  land  to  the  pay- 
ment of  his  debts. 

The  fact  of  mere  indebtedness  will  not  prevent  a  father  from 
making  proper  advancements  to  his  children  or  such  a  settle- 
ment upon  his  wife  as  **a  clear  sense  of  moral  duty  requires 
him  to  make,"  nor  will  they  be  disturbed  after  they  are  made. 
But  what  is  a  justifiable  settlement  or  ])ro[)er  advancement  de- 
pends upon  the  intent  of  the  father  and  his  condition,  both  as 
to  property  and  indebtedness,  at  the  time  he  makes  them. 

It  is  said  in  Stokes  &  Son  v.  Coffey,  &c.,  8  Bush,  587,  that 
**such  advancements  or  settlements,  to  be  upheld  against  ante- 
cedent creditors,  must  be  characterized  by  the  utmost  good 
faith." 
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And  a  disregard  for  the  interest  of  creditors,  such  as  is 
shown  by  the  act  of  Evans,  who,  being  insolvent,  paid  for  the 
land  himself  and  caused  the  title  to  be  made  to  his  wife,  will 
render  the  transaction  fraudulent. 

For  had  Evans  been  solvent  and  without  creditors,  it  is 
highly  probable  that  the  conveyance  would  have  been  made  to 
himself  instead  of  his  wife,  as  no  necessity  for  avoiding  their 
-claims  would  then  have  pressed  him. 

The  facts  in  this  case  bring  it  within  the  principles  of  the 
common  law,  which  renders  fraudulent  as  to  prior  debts  the 
voluntary  conveyances  of  debtors  who  are  insolvent  or  in  such 
doubtful  circumstances  as  renders  it  hazardous  to  the  rights  of 
the  creditors.  The  fact  that  this  conveyance  does  not  come 
within  the  statute  gives,  it  no  sanctity  against  the  principles 
of  the  common  law,  which  have  not  been  repealed  but  enlarged 
by  the  statute  as  to  the  class  of  cases  embraced  by  it. 

And  it  seems  to  us  it  would  be  against  the  substance  of  jus- 
tice to  allow  an  insolvent  debtor  to  securely  cover  his  money 
and  property  from  his  creditors  by  investing  it  in  property,  the 
title  to  which  he  causes  to  be  invested  in  another  who  pays  or 
renders  him  no  valuable  consideration  therefor.  It  seems  that 
such  a  case  is  embraced  by  section  20,  article  1,  chapter  68, 
General  Statutes,  which  provides:  **When  a  deed  shall  be  made 
to  one  person  and  the  consideration  shall  be  paid  by  another, 
that  *8uch  deeds  shall  be  deemed  fraudulent  as  against  the 
existing  debts  and  liabilities  of  the  person  paying  the  consid- 
eration.' " 

This  section  so  modifies  section  19  of  the  same  article,  which 
abolishes  resulting  trusts,  as  to  prevent  its  misapplication  to 
those  trusts  which  result  to  the  debtor  for  the  benefit  of  cred- 
itors. 

Wherefore,  the  judgment  is  reversed  and  cause  remanded, 
with  directions  to  render  judgment  in  conformit}^  to  this  opin- 
ion. 

Reid  &  Stone  for  appellants. 

B.  J.  Peters  and  W.  H.  Winn  for  appellees. 
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BOWLING  V,  COMMONWEALTH. 

(Filed  December  17,  1881.) 

1.  "A  conviction  can  not  be  had  upon  the  evidence  of  an  aocomplioe* 
unless  corroborated  by  other  evidence  tending  to  connect  the  defendant  with 
the  commission  of  the  offense,  and  the  corroboration  is  not  sufRcient  if  it 
merely  show  that  the  offense  was  committed  and  the  circumstances  thereof." 
(Criminal  Code,  section  24.) 

a.  Uncorroborated  testimony  of  an  accomplice  is  wholly  insufficient  to 
convict  the  accused  of  a  crime,  or  of  its  constituent  element,  or  to  rvnder 
admissible  any  confessions  or  admissions  of  other  persons  which  depend 
upon  and  must  be  preceded  by  evidence  of  a  conspiracy. 

8.  Before  admitting  evidence  of  alleged  statements  of  an  alleged  accom- 
plice of  the  accused,  not  made  in  the  presence  of  and  acquiesced  in  by  the 
accused,  there  should  have  been  other  evidence  tending  to  prove  a  conspiracy 
and  connect  the  accused  with  it  than  that  of  the  accomplice. 

Appeul  from  Clay  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hargis. 

In  the  year  1873  the  house  of  Solomon  Garland  was  broken 
into  and  robbed. 

The  robbers  went  to  the  house  late  in  the  night,  after  all  the- 
inmates  had  retired,  and  with  a  rail  broke  open  the  door,  en- 
tered and  carried  away  a  wooden  box  that  contained  three 
small  boxes  in  which  Garland  had  deposited  $204.25. 

Three  tracks  were  found  next  morning  which  led  from  the 
house  to  a  spot  in  a  field  near  by  where  the  boxes  were  broken 
open,  rifled  and  left. 

In  a  few  days  several  persons  were  arrested  and  tried  for  the 
robbery,  but  no  sufRcient  evidence  being  produced  they  were 
discharged. 

JFor  five  years  nothing  further  seems  to  have  been  done  to 
discover  the  perpetrators  of  the  offense,  when,  for  the  first  time, 
one  Jackson  Archer,  having  become  very  bitter  in  his  feelings 
against  Russell  and  Joseph  Bowling,  accused  them  of  the  rob- 
bery. 

They  were  both  indicted  and  tried  at  the  same  term  of  the 
court,  Joseph  was  convicted  and  Russell  Bowling  was  acquit- 
ted, yet  the  record  shows  such  a  state  of  facts  as  proves  that 
neither  or  both  were  guilty. 

Upon  the  trial  of  the  appellant,  Joseph  Bowling,  the  only 
evidence    tending   to   connect    him  with    the   conspiracy   and 
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alleged  robbery  charged  in  the  indictment  was  that  of  Archer, 
who  admitted  facts  sufficient  to  show  that  he  was  an  accom- 
plice in  the  commission  of  the  offense. 

It  is  true  he  swears  he  was  innocent,  but  the  facts  contradict 
him,  and  his  evidence  is  inconsistent  and  fails  to  sustain  his 
protestations. 

His  testimony  confirms  the  wisdom  of  the  legislature  in  pro- 
viding that  *'a  conviction  can  not  be  had  upon  the  testimony 
of  an  accomplice  unless  corroborated  by  other  evidence  tend- 
ing to  connect  the  defendant  with  the  commission  of  the 
offense,  and  the  corroboration  is  not  sufficient  if  it  merely 
show  that  the  offense  was  committed  and  the  circumstances 
thereof."     (Section  241,  Criminal  Code.) 

Several  witnesses  were  permitted  to  testify,  against  appel- 
lant's objections,  to  the  statements  of  Russell  Bowling,  which 
were  not  made,  if  made  at  all,  in  the  presence  of  the  accused. 

These  alleged  statements  tended  to  prove  a  conspiracy  to 
commit  the  robbery  and  to  involve  the  appellant  as  a  partici- 
pant in  the  conspiracy. 

It  is  clear,  under  the  section  of  the  Code  quoted,  that  the 
uncorroborated  testimony  of  an  accomplice  is  wholly  insuffi- 
cient to  convict  the  accused  of  a  crime  or  of  any  of  its  con- 
stituent elements,  or  to  render  admissible  any  confessions  or 
udmissions  of  the  parties,  which  depend  upon  and  must  be 
preceded  by  evidence  of  a  conspiracy  unless  other  evidence, 
besides  that  of  the  accomplice,  is  produced  tending  to  prove  a 
conspiracy  and  connect  the  accused  therewith,  and  evidence 
merely  showing  that  the  offense  was  committed  and  the  cir- 
cumstances thereof  is  as  insufficient  for  that  purpose  as  it 
would  be  to  connect  the  accused  with  the  commission  of  the 
offense  itself. 

Before  admitting  the  evidence  of  the  alleged  statements  of 
Russell  Bowling,  not  made  in  the  presence  and  acquiesced  in 
by  the  appellant,  there  should  have  been  other  evidence,  tend- 
ing to  prove  a  conspiracy  and  connect  the  appellant  with  it 
than  that  of  Archer,  the  accomplice. 

Wherefore,  the  judgment  is  reversed  and  cause  remanded, 
•with  directions  to  grant  appellant  a  new  trial. 

John  &  J.  W.  Rodman  for  appellant. 

P.  W.  Hardin  for  appellee. 
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ABSTRACTS  OF  KENTUCKY  DECISIONS. 

BROWN  V.  BOARD,  &o. 
Filed  February  2,  1882-Not  to  be  reported. 
Appeal  from  Marion  Circuit  Court. 
OpinioD  of  the  court  by  Chief  Justice  Lewis,  reverslnjj. 

Waiver  of  right  to  plead  statute  of  frauds,  and  verbal  contract  to  sell  land' 
enforced. 

*'Apix$11ees,  the  heirs  at  law  of  Felix  Mercer,  deceased,  having  in  their 
reply  waived  the  right  to  plead  and  rely  upon  the  statute  of  frauds  as  a  de- 
fense, and  consented  that  a  conveyance  of  the  house  and  lot  in  controversy 
shall  be  made  to  appellant  upon  satisfactory  proof  by  him  that  he  purchased 
and  paid  for  the  property,  the  only  question  really  in  the  case  is  whether 
he  has  made  si^ch  proof. '  * 

Proof  of  purchase  and  payment  by  two  uncontradicted  and  substantially 
consistent  witnesses  is  held  to  be  sufficient  In  this  case. 

J.  R.  Thomas  for  appellant. 

Russell  &  Avritt  for  appellees. 

COOK  V.  FRYER,  &c. 
Filed  February  2,  1883— Not  to  be  reported. 
Appeal  from  Jefferson  Common  Pleas  Court. 
Opinion  of  the  court  by  Chief  Justice  Ijewis,  affirming. 

Real  estate  agent  is  entitled  to  his  agreed  commissions  when  he  procures 
a  purchaser,  who  is  ready  and  willing  to  make  and  complete  the  purchase 
upon  the  agreed  price  and  terms. 

If  the  principal  fails  or  refuses  to  comply  with  his  offer  or  contract  to  sell,, 
because  his  wife  refuses  to  relinquish  her  dower,  as  in  this  case»  the  agent 
is  entitled  to  the  agreed  compensation  for  his  services. 

C.  B.  Seymour  for  appellant. 

Young  &  Trabue  for  appellees. 

KNOX,  &o.  V.  SHANNON. 
Filed  February  2,  1882— Not  to  be  reported. 
Appeal  from  Hancock  Circuit  Court. 
Opinion  of  the  court  by  Judge  Pryor,  affirming. 

1.  An  illegal  levy  upon  some  hay,  at  the  instance  of  the  defendant,  by 
which  the  owner  was  dispossessed,  and  the  hay  ruined  by  rain,  rendered  the 
appellant  liable  therefor. 

2.  The  amount  of  damages  sustained  is  the  value  of  the  hay  and  the  proper 
attorney's  fees,  etc. 

2  W.  N.  Sweeney  &  Son  for  appellants. 
Eli  Brown  for  appellee. 
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OWENS,  tfcc.  V.  FORD,  &o. 
Filed  February  2,  1862--Xot  to  be  reported. 
Appeal  from  Graves  Circuit  Court. 
Opinion  of  the  court  by  Judge  Hargis,  reversing. 

AKreement  bet\«een  husband  and  wife,  by  which  she  allowed  him  to  sell 
land  which  descended  to  her  in  the  State  of  Tennessee  and  use  the  proceeds 
on  condition  that  he  would  purchase  for  her  another  tract,  was  not  fraudu- 
lent as  to  creditors  in  this  case,  the  land  having  been  purchased  by  the  hu8> 
band  for  the  wife  before  the  creation  of  the  debt  sued  on. 

D.  G.  Park  for  appellants. 

POSEY  V.  MAYER'S  ADM'R. 
Filed  February  2,  1882— Not  to  be  reported. 
Appeal  from  Henderson  Common  Pleas  Court. 
Opinion  of  the  court  by  Judge  Hargis,  reversing. 

1.  A  new  promise  by  a  bankrupt  to  pay  a  debt  from  which  he  had  bee& 
discharged  is  founded  upon  a  moral  consideration  and  constitutes  a  valid 
and  enforceable  contract. 

2.  Promise  to  pay  eight  per  cent,  interest  on  a  note,  which  does  not  specify 
from  or  to  what  time  the  interest  is  intended  to  run,  is  in  law  an  under- 
taking to  pay  eight  per  cent,  interest  from  the  date  of  the  promise:  but  the 
promise  to  pay  that  rate,  which  is  conventional  and  greater  than  the  legal 
rate,  does  not  embrace  any  time  beyond  maturity. 

3.  Six  per  cent,  interest  after  maturity  will  be  allowed  when  the  note- 
does  not  Ux  the  rate  by  its  terms. 

Geo.  A.  Prentice  for  appellant. 

J.  F.  Clay  and  W.  P.  D.  Bush  for  appellee. 

GONHOT,  &c.  V.  HIPKINS. 
Filed  February  2,  1882— Not  to  be  reported. 
Appeal  form  Christian  Circuit  Court. 
Opinion  of  the  court  by  Judge  Hargis,  afflrming. 

Remission  of  a  fine  granted  by  the  city  council  of  Hopkinsville,  under  the- 
charter  of  that  city,  relieves  the  whole  of  the  judgment,  including  the  fees, 
of  the  city  attorney,  except  the  costs  and  fees  due  the  city.     Held— That 

'**  While  the  city  court,  by  the  amendment  of  March  6,  1871,  was  limited  in 
its  jurisdiction  to  cases  where  the  penalty  does  not  exceed  1100,  and  the  fine 
imposed  by  it  upon  appellee  Hipkins,  by  a  simple  judgment,  was  |1,200,  still 
that  judgment  might  have  been  corrected  on  appeal,  and  we,  therefore, 
think  the  power,  in  the  nature  of  a  writ  of  prohibition,  could  not  be  exercised 
over  the  court's  action  in  exceeding  the  lawful  bounds  to  the  extent  of  fines, 
and  penalties  it  may  inflict." 

J.  P.  Ritter  and  J.  &  J.  W.  Rodman  for  appellants. 

John  Feland  for  api)ellee. 

BROWN,  &o.  V.  CASBIER,  &c. 
Filed  February  2,  l&8i— Not  to  be  reported. 
Appeal  from  Ohio  Circuit  Court. 
Opinion  of  the  court  by  Judge  Hargis,  afSrming. 
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1.  Goods  and  profits  of  business  carried  on  by  wife  can  not  be  converted 
into  separate  estate  by  tbe  mere  assent  of  the  busbund,  or  even  by  an  ex- 
press agreement.  This  can  be  done  only  by  a  court  (if  chancery,  and  tbe 
busband's  consent  thereto,  when  necessary,  must  be  (?iven  of  record  in  that 
court. 

8.  The  proceeds  of  a  wife's  general  estate  may  be  set  apart  to  her  separate 
use,  but  there  is  no  allefi;ation  in  this  case  that  the  money  for  which  the 
wife  sold  her  land  or  the  groceries  bought  with  the  money  or  the  profits  of 
the  business  were  to  be  held  by  her  as  her  separate  estate,  therefore,  the 
groceries  were  the  property  of  tha  husband  and  subject  to  his  debts. 

3.  Party  should  be  named  in  the  caption  and  also  in  the  body  of  the  peti- 
tion. 

The  name  of  the  husband  appears  as  co-plaintifif  in  the  caption  of  the  peti- 
tion, '*but  he  is  not  mentioned  in  the  body  of  the  petition,  and  the  plural 
term,  'plaintiflfs,*  used  in  the  petition  expressly  refers  to  Mrs.  Brown  and 
the  Commonwealth,  which  she  joined  as  plaintiff,  for  her  use  and  benefit," 
and,  therefore,  the  demurrer  to  the  petition  was  properly  sustained  so  far  as 
the  husband  was  concerned. 

4.  Wife  can  not  sue  for  an  injury  to  her  husband's  property  merely  because 
she  has  it  in  her  manual  possession. 

Sandifer  &  Fogle  for  appellants. 
Walker  &  Hubbard  for  appellees. 

XEAL,  &c.  V.  CITY  OF  LOUISVILLE. 
GARRISON  V.  SAME. 
Filed  February  4,  1882— Not  to  be  reported. 
Appeals  from  Jefferson  Circuit  Court. 
Opinion  of  the  court  by  Chief  Justice  L?wis,  affirming. 

1.  Action  to  sell  real  estate  for  taxes  due  the  city  of  Louisville  may  be 
maintained  by  said  city. 

The  city  recovered  judgment  to  sell  the  lots  and  at  the  sale  became  the 
purchaser,  sale  was  confirmed,  deed  mide  ti  the  city,  writ  of  possession 
issued,  and  the  city  put  in  possession  November  1,  1879. 

2.  Mistake  in  the  commissioner's  deed  in  describing  the  lots  sold  under 
the  decree  to  pay  taxes  is  corrected  and  the  title  of  the  purchaser  quieted, 
and  the  counterclaims  and  petitions  of  the  defendants  assorting  title  and 
right  to  possession  as  against  the  purchaser  are  all  dismissed. 

8.  The  judgment  directing  the  sale  of  the  lots  to  pay  the  taxes  due  the  city 
and  the  sale  made  under  that  judgment  barred  the  claim  of  the  defendants 
in  that  action,  both  in  their  counterclaim,  in  the  action  of  the  purchaser  to 
■correct  the  commissioner's  deed  and  quiet  the  title,  and  in  their  separate 
mictions  to  recover  the  title  and  possession  from  such  purchaser. 

Buford  Twyman  for  appellants. 

H.  M.  Lane  for  appellee. 

STEPHENS.  &c.  V.  NORTON,  &c. 
Filei  February  4,  1882— Not  to  be  reported. 
Appeal  from  Jefferson  Circuit  Court. 
Opinion  of  the  court  by  Chief  Justice  L3wis,  reversing. 
1.  In  forcible  entry  and  detainer  the  verdict  must  authorize  the  judgment 
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"The  Issue  for  the  jury  to  try  in  this  case  was  whether  the  inquisitloD 
traversed  is  true  or  not,  and  without  a  verdict  of  the  jury  finding^  it  to  he 
true  the  oourt  was  not  authorized  to  render  judgment  for  restitution  of  the 
premises." 

8.  The  special  finding  by  the  jury  that  the  landlord  did  not  agree  with  one 
of  the  tenants  to  release  him  as  such  from  liability  for  the  rent  did  not  au- 
thorize the  inference  that  either  of  them  forcibly  det-ained  the  premises  from 
the  landlord,  for  that  might  be  true  and  the  Inquisition  not  true. 

B.  H.  Thompson  for  api)ellant8. 

I.  &  J.  Caldwell  &  Winston  for  appellees. 

KASTENBINE  v.  CITY  OF  LOUISVILLE. 
Piled  February  4,  188'3— Not  to  be  reported. 
Appeal  from  Jefferson  Circuit  Court. 
Opinion  of  the  court  by  Judge  Hargis,  affirming. 

1.  Fees  of  physicians  employed  by  coroner  in  city  of  Louisville— "Section 
12  of  chapter  25,  General  Statutes,  by  which  the  coroner  is  authorized  to 
«mploy  a  competent  surgeon  or  physlci»in  to  make  a  post  mortem  examina- 
tion, and  the  court  of  claims  is  required  to  allow  the  surgeon  or  physician  a 
reasonable  sum  therefor,  is  not  in  conflict  with  the  provision  of  the  act  of 
January  91,  1865  (Elliott's  Digest,  216),  so  far  as  it  relates  to  the  city." 

2.  Local  acts  were  not  repealed  by  the  act  adopting  the  General  Statutes, 
and  the  act  of  January  21,  186S.  above  referred  to,  being  local  in  its  nature, 
was  not  repealed  thereby. 

W.  B.  Fleming  for  appellant. 
T.  L,  Burnett  for  appellee. 

KAHN  &  WOLF  v.  GOODHART,  &c. 
Piled  February  4,  1883— Not  to  be  reported. 
Appeal  from  MoCraoken  Common  Pleas  Court. 
Opinion  of  the  court  by  Judge  Hargis,  reversing. 

Private  sale  of  personal  property,  without  change  of  possession  from 
seller  to  buyer,  is  held  to  be  fraudulent  and  void  as  to  creditors  in  this  case. 

The  residence  of  the  vendee  with  the  vendor,  at  the  time  of  the  sale,  did 
not  take  this  case  out  of  the  operation  of  this  rule. 

W.  P.  D.  Bush  and  I.  &  J.  Caldwell  for  appellants. 

TAYLOR'S  GUARDIAN  v.  JOHNSON. 

Piled  February  4,  1882 -Not  to  ba  reported. 

Appeal  from  Todd  Circuit  Court. 

Judge  Hargis  delivered  the  opinion  of  the  court,  affirming  on  original  and 
reversing  on  cross  appeal. 

1.  Purchaser  of  land  by  verbal  contract,  being  put  into  possession,  is  not 
liable  for  rent  for  any  period  prior  to  the  institution  of  this  suit  to  recover 
the  possession  thereof. 

S.  Purchaser  in  possession  under  verbal  contract  for  several  years  having 
paid  the  purchase  price  and  made  valuable  and  lasting  improvements  upon 
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the  land,  is  entitled  and  adjudged  to  have  a  lien  upon  the  land  for  the  pur- 
chase price  paid  by  him  and  the  value  of  his  improvements. 

Ben  T.  Perkins,  Jr.,  for  appellant. 

H.  G.  Petrie  for  appellee. 

HUDSON.  &c.  V.  L.  &  N.  R.  R.  CO. 
Filed  February  4,  188S— Not  to  be  reported. 
Api)eal  from  Boyle  Circuit  Court. 
Opinion  of  the  court  by  Judge  Pryor.  affirming. 

After  three  trials  the  verdict  ought  not  to  be  disturbed  on  the  com- 
plaint that  the  plaintiff  did  not  receive  the  amount  of  damages  to  which  be 
was  entitled,  the  law  having  been  correctly  submitted  to  the  jury. 

Thompson  &  Thompson  for  appellants. 

Durham  &  JEkcobs  and  Wm.  Lindsay  for  appellee. 

HOUSTON,  JOHNSON  &  CO..  &c.  v.  ROSS,  &o. 

Filed  February  4,  1882 -Not  to  be  reported. 

Appeal  from  McCracken  Common  Pleas  Court. 

Opinion  of  the  court  by  Judge  Pryor,  reversing. 

Creditor  had  the  right  to  subject  whatever  interest  the  decedent  had  in 
the  land  to  the  payment  of  his  debts  in  this  case. 
Wm.  Lindsay  and  J.  C.  Gilbert  for  appellants. 
J.  W.  Bloomfield  for  appellees. 

BALLARD  v.  FRANKLIN,  &o. 

Filed  February  4,  1882— Not  to  be  reported. 

Appeal  from  Madison  Common  Pleas  Court. 

Opinion  of  the  court  by  Chief  Justice  Lewis,  affirming. 

Petition  to  subject  married   woman's  land  to  her  husband's  debts  was 
properly  dismissed  because  she  was  not  made  a  party  or  served  with  process. 
John  Bennett  and  Rankin  Mason  for  appellant. 
C.  F.  &  A.  R.  Burnam  for  appellees. 

FOWLKR  V.  GORDON. 
Filed  February  4,  18^2 -Not  to  be  reported. 
Appeal  from  Jefferson  Common  Pleas  Court. 
Opinion  of  the  court  by  Judge  Pryor,  affirming. 

1.  Alteration  of  writing. 

Whether  the  original  contract  of  lease  was  altered  or  not  was  a  question 
for  the  jury  to  determine  in  this  case. 

2.  Verdict  being  for  greater  damages  than  asked  in  the  petition,  the  court 
did  not  err  in  entering  judgment  for  the  amount  asked  in  the  petition. 

3.  Witness  must  be  attacked  before  judgment. 

New  trial  to  allow  the  defendant  to  show  that  the  witnesses  for  the  plain- 
tiff, prior  to  the  tritil,  had  made  statements  contradictory  to  those  made 
before  the  jury,  was  properly  rt^fused  in  this  case.  "There  is  no  reason  why 
the  witnesses  for  the  plaintiff  or  their  statements  were  not  attacked  prior  to 
the  rendition  of  the  judgment." 
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4.  Judgment  in  action  for  the  recovery  of  specific  property,  for  the  valua 
of  the  property  sought  to  be  recovered,  and  not  for  the  property  itself,  was- 
not  erroneous  in  this  case,  because  the  plaintiff  could  have  elected  to  take  a. 
writ  of  fl.  fa.  for  the  value  of  the  property. 

B.  £.  McKay  and  Badger  &  Eogllsh  for  appellant. 

M.  Munday  and  R.  B.  Hawkins  for  appellee. 


MAUPIX,  &o.  V.  BERKLEY. 
Filed  February  7,  1883— Not  to  be  reported. 
Appeal  frc'DQ  Montgomery  Circuit  Court. 
Opinion  of  the  court  by  Judge  Pry  or,  reversing. 

1.  Notice  of  intention  to  revive  action  against  personal  representative,, 
given  in  this  case  within  six  months  after  the  qualification  of  the  personal' 
representative,  can  cot  be  objected  to  for  the  first  time  in  the  Court  of  Ap- 
peals. 

2.  The  testimony  of  a  party  for  himself  concerning  a  transaction  with  a- 
person  dead,  when  the  testimony  is  offered  to  be  given,  should  be  admitted 
when  some  one  interested  (in  this  case  an  heir)  has  testified  against  such 
party  with  reference  thereto. 

8.  Allegation  of  surety  that  his  signature  was  placed  to  a  note  without 
**hls  written  authority."  relieves  such  surety  from  liability  when  the  only 
defense  made  is  the  allegation  that  the  person  who  signed  the  note 
for  the  surety  had  authority  to  do  so,  without  also  alleging  that  he  had 
written  authority,  which  the  statute  expressly  provides  shall  be  given  before 
the  signature  in  such  cases  shall  be  deemed  binding. 

4.  Meaning  of  the  word  "signature,"  section  733,  subsection  5,  Civil  Code, 
reading:  "The  words  'signature,*  'subscription'  and  words  of  like  import, 
include  a  mark  by,  or  for,  a  person  who  can  not  write,  if  his  name  be  sub- 
scribed to  an  instrument  and  witnessed  by  a  person  who,  near  thereto, 
writes  his  own  name  as  witness,"  applies  only  to  such  instruments  as  are 
required  to  be  executed  under  the  provisions  of  the  Code,  but— 

6.  A  mark  by  or  for  a  surety,  who  can  not  write,  is  a  signature  in  law, 
although  not  witnessed  as  required  by  the  Civil  Code. 

6.  The  Code  merely  regulates  practice  in  civil  oases,  and  can  not  determine 
the  validity  of  contracts,  and  the  execution  of  ordinary  obligations  creating 
personal  liabilities. 

J.  N.  Nesbit  and  W.  H.  Holt  for  appellants. 

Reld  &  Stone  for  appellee. 


CONVERSE   &  CO.  v.  LOUISVILLE  ABSTRACT  AND   LOAN   ASSO- 
CIATION. 

Filed  February  7,  1882— Not  to  be  reported. 

Appeal  from  Jefferson  Common  Pleas  Court. 

Opinion  of  the  court  by  Judge  Pryor,  affirming. 

Law  and   facts  were  submitted  to  lower  court  and  action  properly  dis- 
missed by  it. 
Young  &  Boyle  and  E.  F.  Trabue  for  appellants. 
A.  E.  Richards  for  appellee. 
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CRITTENDEN  COUNTY  v.  CONGER. 
Filed  February  7,  1882— Not  to  he  reported. 
Appeal  from  Crittenden  Common  Pleas  Court. 
Opinion  of  the  court  by  Judge  Hargis,  reversing. 

1.  Action  against  county  court  for  damages  for  breach  of  alleged  contract 
to  keep  paupers. 

The  contract,  Its  breach  and  the  facts  showing  the.  loss  of  damage  occa- 
sioned thereby  should  be  alleged. 

2.  County  court  could  invest  its  agent  with  power  to  contract  only  through 
orders  made  of  record  in  that  court. 

In  this  action  against  the  county  court  it  was  necessary  for  the  plaintiff  to 
allege  and  show  that  the  agent  of  the  county  made  the  contract;  that  the 
agent  acted  within  the  scope  of  his  authority  in  doing  so,  and  also  by  the 
records  of  the  county  court  that  the  contract  was  authorized  by  the  county 
court. 

L.  H.  James  and  Wm.  Lindsay  for  appellant. 

LAYNE,  &c.  V.  LOAR. 
Filed  February  7,  1882— Not  to  be  reported. 
Appeal  from  Floyd  Circuit  Court. 
Opinion  of  the  court  by  Judge  Hargis,  affirming. 

1.  A  judgment  which  can  be  set  aside  or  modified  by  the  court  which  ren- 
dered it,  upon  motion  made  after  the  term,  will  not  be  reversed  by  the  Court 
of  Appeals  until  a  motion  to  set  aside  or  modify  the  judgment  shall  have 
been  made  in  the  inferior  court  and  overruled.    (Civil  Code,  section  763.) 

2.  Resale  of  land  sold  at  a  judici»»l  sale,  for  which  the  purchase  money 
was  not  paid,  was  properly  ordered  by  the  chancellor  in  this  case,  the  pur- 
chaser having  been  notified  of  the  intended  proceedings,  and  failing  to  object. 

3.  Resiile  on  a  credit  of  six  months  was  properly  ordered  by  the  chancellor 
in  this  case. 

4.  The  law  requiring  appraisements  under  decretal  sales  does  not  apply  to 
debts  created  before  its  passage. 

6.  The  failure  of  the  court  to  specify  more  particularly  the  amount  for 
which  the  land  was  resold,  not  being  prejudicial  to  appellants,  is  not  cause 
of  reversal. 

W.  H.  Holt  and  Weddington  &  Stuart  for  appellants. 

Wm.  Lindsay  for  appellee. 

CALLAHAN  v.  MURPHY. 
Filed  February  9,  1883-Not  to  be  reported. 
Appeal  from  Jefferson  Common  Pleas  Court. 
Opinion  of  the  court  by  Judge  Pryor,  affirming. 

On  the  issues  and  evidence  as  to  the  contract  and  changes  in  the  contract, 
extra  work,  work  actually  done  and  the  measurement  thereof,  etc.,  as  to  the 
verdict  of  the  jury  the  court  say:  "This  is  the  very  character  of  verdict  this 
•court  ought  not  to  disturb." 

I^ne  &  Harrison  for  appellant. 

Redman  &  Brown  and  C.  B.  Seymour  for  appellee. 
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MARSHALL.  &c.  v.  VAN  METER,  &c. 
Filed  February  9,  1S82— Not  to  be  reported. 
Appeal  from  Grayson  Circuit  Court. 
OpinioD  of  the  court  by  Judge  Hargis,  reversing. 

1.  Lien  created  by  levy  was  superior  to  the  stale  equity  of  the  wife  in 
this  case,  in  which  a  deed  to  land,  bought  with  the  wile's  money,  is  alleged 
to  have  been  made  to  the  husband  by  mistake. 

'*The  exhibits  filed  with  the  petition  show  that  the  deed  had  been  made 
for  about  twenty  years,  and  that  appellants  had  sold  and  deeded  fractions- 
from  the  original  tract  as  if  no  mistake  had  been  made  in  the  deed  to  the 
husband,  and  the  levy  of  the  execution  against  the  husband  was  made  while 
the  legal  title,  coupled  with  the  possession,  was  in  the  husband,  and  the  ap- 
pellees' rights,  which  became  certain  by  the  levy,  are  superior  to  the  stale 
equity  of  the  wife;  unsupported  by  the  allegation  of  any  specific  facts  show- 
ing that  the  money  paid  for  the  land  was  hers.'* 

2.  Debtor  has  a  right  to  be  heard  as  to  the  value  of  the  homestead  to  which 
he  is  entitled  by  the  exemption  laws. 

Wilson  &  Hobson  and  W.  R.  Hanes  for  appellants. 
Conklin  &  McBeath  and  O.  W.  Stone  for  appellees. 

DIAMOND  V.  CLEM. 
Filed  February  14,  1882— Not  to  be  reported. 
Appeal  from  Clark  Common  Pleas  Court. 
Opinion  of  the  court  by  Chief  Justice  Lewis,  aflBrming. 

Unless  the  verdict  is  flagrantly  contrary  to  the  evidence  the  Court  of  Ap- 
peals will  not  reverse  the  decision  of  the  lower  court  as  being  contrary  to- 
the  weight  of  the  evidence. 

W.  D.  Jackson  for  appellant. 

W.  W.  Cocke  for  appellee. 

BURNS  V.  PLEASANT   HILL   &   JESSAMINE   TURNPIKE  ROAD 

CO.,  &c. 

Filed  February  14,  1882— Not  to  be  reported. 

Appeal  from  Jessamine  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Lewis,  reversing. 

1.  Neither  stock  in  turnpike  company  which  belongs  to  private  individuals, 
nor  the  corporate  powers  which  are  vested  in  them,  can  be  sold  under  judg- 
ment of  a  court. 

3.  President  and  directors  of  the  company  having  purchased  the  road  at 
the  decretal  sale,  "they  must  be  considered  as  holding  the  property  pur- 
chased to  the  extent  the  purchase  was  valid  at  all  in  trust  for  the  use  of 
the  company,  composed  of  the  stockholders.  In  other  words,  their  purchase 
did  not  extinguish  the  corporate  existence  of  the  company  or  transfer  to 
them  (the  purchasers)  any  of  the  rights  or  interests  of  the  stockolders. " 

3.  "An  act  to  charter  the  Pleasant  Hill  &  Jessamine  County  Turnpike 
Road  Co.,"  approved  March  9,  1867,  "is  unconstitutional,  because  it  exempts 
the  corporation  and  the  property  of  that  corporation  that  were  before  liable 
to  creditors  from  all  responsibility  for  any  debt  or  debts  contracted  by  the 
original  company." 
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The  creditors  of  the  company  prior  to  the  sale  were  not  prejudiced  by  the 
«ale,  but  should  be  paid  pro  rata  out  of  the  tolls  and  profits  with  the  cred- 
itors whose  debts  originated  after  the  sale. 

J.  &  J.  W.  Hodman  and  Wm.  Lindday  for  appellant. 

J.  S.  Bronough  for  appellees. 

MORROW  V.  MORROW,  &c. 
Filed  February  14,  1882— Not  to  be  reported. 
Appeal  from  Warren  Circuit  Court. 
Opinion  of  the  court  by  Judge  Pryor,  reversing. 

Waste  was  not  committed  by  the  life  tenant  in  this  case  by  cutting  tim- 
ber, etc. 

The  land  having  become  unproductive  by  long  cultivation,  and  the  houses, 
etc.,  upon  it  dilapidated,  it  was  not  waste  for  the  life  tenant  to  cut  and  sell 
timber  growing  upon  a  portion  of  the  land  and  make  improvements  with 
the  proceeds,  enough  timber  having  been  left  for  the  necessary  purposes  of 
the  farm. 

R.  Rodes  for  appellant. 

Halsell  &;  Mitchell  for  appellees. 

PETERS,  &c.  V.  SWORD'S  EX'OR. 
Filed  February  16,  1882— Not  to  be  reported. 
Appeal  from  Pike  Circuit  Court. 
Opinion  of  the  court  by  Judge  Hargis,  reversing. 

Services  rendered  to  the  testator  by  the  devisee  canceled  a  lien  directed  Id 
the  will  to  be  retained  upon  the  land  devised  in  this  case. 

The  evidence  shows  that  the  lien  for  1250  retained  by  the  will  upon  the 
land  devised  was  retained  to  offset  the  claim  of  the  devisee  for  services. 

A.  J.  Auxier  for  appellants. 

Connolly  &  Parsons  for  appellee. 

GRAHAM,  &c.  V.  JONES. 
Filed  February  16,  1883— Not  to  be  reported. 
Appeal  from  Louisville  Chancery  Court. 
Opinion  of  the  court  by  Judge  Pryor,  reversing. 

The  report  of  the  commissioner  is  held  to  be  defective  in  this  ease,  and 
the  case  is  directed  to  be  referred  back  to  the  commissioner  as  if  there  had 
been  no  former  report. 

M.  Mundy  for  appellants. 

Jas.  A.  Beattie  and  John  R.  M.  Polk  for  appellee. 

SMITH  V.  PARRISH,  &c. 
Filed  February  16,  1882— Not  to  be  reported. 
Appeal  from  Scott  Circuit  Court. 
Opinion  of  the  court  by  Judge  Pryor,  affirming. 

Purchaser  of  laud  devised  to  be  sold  on  trust  or  for  a  specific  purpose  is 
not  bound  to  look  to  the  application  of  the  purchase  money  unless  so  ex- 
pressly required  by  the  conveyance  or  devise. 

.Geo.  V.  Payne  for  appellant. 

Jas.  F.  Askew  for  appellees. 
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ISENBURG  V.  STRASSER. 
Tiled  February  16,  1882— Not  to  be  reported. 
Appeal  from  Louisville  Chancery  Court. 
OplnloD  of  the  court  by  Chief  Justice  Lewis,  affirming. 

1.  In  satisfaction  of  the  vendor's  claim  for  $3,000,  that  being  one-third  of 
the  consideration  agreed  to  be  paid  for  a  tract  of  land,  the  court  set  apart 
4ind  allotted  to  the  vendor  one- third  of  said  tract  of  land. 

3.  The  judgment  setting  apart  one-third  of  the  land  in  satisfaction  of  the 
Tendor's  claim  barred  his  right  to  recover  the  13,000. 

M.  Mundy  for  appellant. 

M.  A.  Sachs  and  John  C.  Walker  for  appellee. 

LAYNE,  &c.  V.  DAVIDSON. 
Filed  February  18,  1882— Not  to  be  reported. 
Appeal  from  Floyd  Circuit  Court. 
Opinion  of  the  court  by  Judge  Hargis,  affirming. 

1.  Right  to  redeem  land  incorrectly  appraised  may  be  waived  by  failing, 
within  a  year,  to  offer  to  redeem  or  to  make  any  excuse  for  such  failure. 

3.  Irregularities  in  advertising  and  making  the  sale  to  which  the  plaintiff 
was  not  privy.did  not  invalidate  the  sale  in  this  case. 

Weddington  &;  Stuart  for  appellants. 

Wm.  Lindsay  for  appellee. 

GRIGSBY,  &c.  V.  GRIGSBY'S  ASS'EE,  &c. 

Filed  February  18,  1883— Not  to  be  reported. 

Appeal  from  Nelson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor,  affirming. 

The  commissioner's  report  in  this  case  is  correct  and  conclusive,  and  should 
Dot  be  disturbed. 
A.  Duvall  for  appellants. 
Muir  &  Wlckliffe  for  appellees. 

CONTINKNTAL'JNS.  CO.  OP  N.  Y.  v.  WARE. 
Filed  February  18,  1882— Not  to  be  reported. 
Appeal, from  Bracken  Circuit  Court. 
Opinion  of  the  court  by  Judge  Pryor,  affirming. 

Overvaluation  byfthe  assured  of  the  property  insured,  when  made  in  good 
faith,  can  .not? amount  to^a  warranty  or  affect  the  rights  of  the  parties  in 
any  way. 

If  the  value  as  stated  by  the  assured  is  untrue  the  insurance  company 
must  show  that  he  falsely,  and  with  the  purpose  of  defrauding  the  company 
or  its  agent,  placed  an  overvaluation  on  the  property  insured  before  the  pol- 
icy'can'be^held  to  be  void  for  substantial  misrepresentation. 

Wadsworth  &'Sons  for  appellant. 

A.  Duvall  and  B.  G.  Willis  for  appellee. 
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TROWER  V.  GABHART,  &c. 
Filed  February  31,  1882— Not  to  be  reported. 
Appeal  from  Mercer  Common  Pleas  Court. 
Opinion  of  the  court  by  Chief  Justice  Lewis,  affirming. 

Sale  of  Infant's  real  estate,  on  petition  of  guardian,  was  properly  made  in 
this  case,  as  the  proceedings,  "though  not  in  strict  conformity  with  the 
law  as  it  then  existed,  appear  to  have  been  fairly  conducted,  and  the  sale 
was  necessary  for  the  support  and  education  of  apx)ellant." 

C.  A.  &  P.  W.  Hardin  for  appellant. 

Thompson  &  Thompson  for  appellees. 

UTTERBACK  v.  WILHOIT,  &c. 
Filed  February  21,  1882— Not  to  be  reported. 
Appeal  from  Woodford  Circuit  Court. 
Opinion  of  the  court  by  Judge  Pryor,  reversing. 

1.  Johnson  v.  Utley  settles  the  question  in  thi^  case. 

2.  Payment  of  two  per  cent,  interest  in  advance  and  agreement  to  pay  eight 
per  cent,  in  the  face  of  the  note,  when  eight  per  cent,  was  lawful  if  agreed 
to  be  paid  in  writing,  rendered  the  transaction  usurious. 

3.  By  contracting  to  receive  a  greater  rate  than  the  legal  rate  of  interest 
the  lender  did  not  forfeit  all  interest,  but  was  entitled  to  the  legal  rate. 

H.  C.  McLeod  for  appellant. 
Porter  &  Wallace  for  appellees. 

BARHAM,  FOR,  &c.  v.  DEPOSIT  BANK  OF  GLASGOW. 

Filed  January  21,  1882— Not  to  be  reported. 

Appeal  from  Barren  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor,  affirming. 

Judgment  not  being  palpably  against  the  weight  of  the  evidence  can  not 
be  reversed. 
Boles  &  Eubank  and  Hord  &  Trabue  for  appellants. 
Porter  &;  Ritter  and  Wm.  Lindsay  for  appellee. 

McKEE,  &c.  v.  SCOBEE,  &c. 
Filed  February  23,  1882— Not  to  be  reported. 
Appeal  from  Shelby  Circuit  Court. 
Opinion  of  the  court  by  Chief  Justice  Lewis,  affirming. 

1.  Assignment  by  debtor  in  contemplation  of  insolvency,  with  the  design 
of  preferring  one  or  more  creditors  to  the  exclusion,  in  whole  ur  in  part,  of 
others,  will  operate  as  an  assignment  and  transfer  of  all  the  property  and 
effects  of  such  debtor,  and  enure  to  the  benetlt  of  all  his  creditors  in  propor- 
tion to  the  amount  of  their  respective  demands,  including  those  which  are 
future  and  contingent. 

2.  Surety  of  insolvent  debtor  is  entitled  to  the  benefit  of  the  assignment  of 
his  principal,  in  common  with  ordinary  creditors,  whether  he  has  paid  th© 
debt  for  which  he  is  bound  as  surety  or  not. 

Bullock  &  Beckham  for  appellants. 
Caldwell  &  Harwood  for  api^ellees. 
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ARNOLD'S  EX'OR  v.  COMMONWEALTH. 
Filed  February  25,  1S83— Not  to  be  reported. 
Appeal  from  Hardin  Clrouit  Court. 
OpinioD  of  the  court  by  Judge  Pryor,  affirming. 

The  State  need  not  give  affidavit  as  to  tbe  justice  of  Us  claim  against  the 
representative  of  a  surety  on  a  bail  bond. 

The  statute  requiring  affidavit  as  to  tbe  justice  of  a  claim  against  a  dece- 
dent's estate  does  not  apply  to  the  Commonwealth  in  a  proceeding  to  enforce 
tbe  criminal  and  penal  laws. 

W.  H.  Chelf  for  appellant. 

P.  W.  Hardin  and  J.  Hayoraft  for  appellee. 

BARDSTOWN   &  LOUISVILLE   TURNPIKE   CO.  v.  COMMON- 
WEALTH, &c. 

Filed  February  26,  1883— Not  to  be  reported. 

Appeal  from  Nelson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor,  affirming. 

Statute  of  limitation  does  not  run  against  the  State  in  this  case. 

Appropriation  by  the  State  for  the  benefit  of  a  turnpike  company,  in  which 
the  State  was  a  stockholder,  on  condition  that  the  private  stockholders 
should  advance  an  equal  amount  and  that  the  appropriation  should  be  re- 
paid before  any  dividends  should  be  declared,  can  not  be  retained  by  the 
private  stockholders  by  pleading  tbe  statute  of  limitation,  the  State  being  • 
a  quasi  partner  in  tbe  common  enterprise. 

Wm.  Johnson  for  appellant. 

P.  W.  Hardin  for  appellees. 

COMMONWEALTH  v.  BRIGGANCE,  &c. 
Filed  February  25,  1882— Not  to  be  reported. 
Api)eal  from  Fulton  Circuit  Court. 
Opinion  of  the  court  by  Judge  Hargis,  affirming. 

Indictment  must  be  direct  and  certain  as  regards  the  party  charged  with 
the  offense. 

The  names  of  both  defendants  appear  in  the  caption  of  the  indictment. 

**Only  one  of  them  is  charged  with  tbe  offense  of  breach  of  the  peace  by 
fighting  with  the  other.  It  is  stated  in  the  body  of  the  indictment  that  the 
latter  joined  in  committing  the  acts  set  forth  as  constituting  the  offense 
charged  against  the  former. ' ' 

The  charge  is  held  to  be  not  sufficiently  direct  and  certain. 

P.  W.  Hardin  for  appellant. 

C.  Hughlette  Wilson  for  appellees. 

DRY  CREEK    &    COVINGTON  TURNPIKE    ROAD    CO.  v.  COMMON- 
WEALTH. 

Filed  February  25,  1883— Not  to  be  reported. 

Appeal  from  Kenton  Criminal  Court. 

Opinion  of  the  court  by  Judge  Pryor,  reversing. 

Turnpike  road  company  is  not  under  absolute  legislative  control. 

March,  1882—6 
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The  legislature  has  do  right,  after  permitting  a  turnpike  road  company  to 
surrender  to  a  city  a  portion  of  its  road  lying  within  the  corporate  limits  of 
said  city,  to  require  the  company,  against  its  consent,  to  take  back  said  por- 
tion of  the  road. 

Benton  &  Benton  for  appellant. 

P.  W.  Hard  in  for  appellee. 

COMMONWEALTH  v.  KNOERR. 
Piled  February  25,  1882— Not  to  be  reported. 
Appeal  from  Fulton  Circuit  Court. 
Opinion  of  the  court  by  Chief  Justice  Lewis,  reversing. 

1.  Transcript  from  aity  court  to  circuit  court  was  properly  attested  as  true 
copies  by  the  judge  of  the  city  court,  by  permission  of  the  circuit  court, 
even  after  the  expiration  of  sixty  days  from  the  rendition  of  the  judgment 
in  this  case,  the  appellees  having  "within  the  time  prescribed  obtained  a 
copy  of  the  warrant  and  of  the  judgment  and  statement  of  the  costs  and 
filed  them  in  the  clerk's  office  of  the  circuit  court  and  executed  the  bond  re- 
quired with  approved  security,  and  also  executed  the  covenant  required  in 
order  to  suspend  the  enforcement  of  the  judgment  rendered  by  the  judge  of 
the  city  court." 

2.  Illegal  sale  of  liquor— "It  is  no  objection  that  the  particular  kind  of 
liquor  sold  is  not  specified;  for  if  either  kind,  or  the  mixture  of  either,  was 
sold  the  offense  was  committed. " 

C.  H.  Wilson  and  P.  W,  Hardin  for  appellant. 
S.  H.  Crossland  for  appellee. 


L.  &  N.  R.  R.  CO.  V.  COOPER'S  ADM'R. 
Filed  February  28,  1882— Not  to  be  reported. 
Appeal  from  Marion  Circuit  Court. 
Opinion  of  the  court  by  Judge  Pryor,  reversing. 

Deaf  mute  walking  on  railroad  track  was  run  over  and  killed  by  a  train, 
in  this  case.    Held— That 

Those  in  charge  of  the  train  had  a  right  to  believe  the  deaf  mute,  when 
seen  walking  on  the  track  two  or  three  hundred  yards  in  front  of  the  train, 
would  exercise  at  least  ordinary  care  and  caution  on  his  part,  and  if  be 
failed  to  do  so  his  death  was  the  cause  of  his  own  recklessness  and  impru- 
dence, unless  such  employes  knew  or  had,  as  ordinarily  prudent  men,  rea- 
son to  believe  that  the  injury  would  occur  unless  the  train  was  checked,  but— 

"If  the  killing  was  intentional,  or  the  result  of  willful  neglect,  the  failure 
to  exercise  the  proper  care  by  the  deceased  will  not  excuse,  but  the  facts 
upon  which  their  knowledge  of  danger  is  brought  home  to  the  employes 
must  be  made  to  appear." 

"The  mere  fact  that  the  deceased  was  seen  upon  the  track  is  not  sufficient 
to  authorize  the  jury  to  say  that  the  employes  were  guilty  of  willful  nelgect, 
or  the  court  to  instruct  the  jury  that  it  was  the  duty  of  those  in  charge  of 
the  train,  when  they  saw  the  deceased  on  the  track,  to  use  the  means  withiD 
their  power  to  prevent  the  injury." 

"If  this  had  been  a  child  on  the  track  the  employes  should  have  exercised 
greater  care,  *    *    *  but  when  the  party  injured  is  an  adult,  although  de- 
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ficieDt  In  hparing,  he  must  be  treated  as  one  of  ordinary  IntelligeDce  unless 
his  misfortunes  are  known." 

Rountree  &  Lisle  for  appellant. 

Russell  &  Avritt  for  appellee. 

CAMPBELL  V.  COMMONWEALTH. 
Filed  February  98,  1883— Not  to  be  reported. 
Appeal  from  Hart  Circuit  Court, 
Opinion  of  the  couit  by  Judge  Hargis,  reversing. 

1.  Misjoinder  of  offenses- 
Malicious  wounding  of  two  distinct  persons  should  not  be  charged  in  one- 
indictment,  although  the  wounding  of  both  may  have  been  contemporaneous. 

Demurrer  to  such  indictment  should  have  'ueen  sustained. 

2.  Appellant  can  not  dismiss  his  appeal  after  finding  that  the  decision  is. 
adverse  to  his  wishes— *' The  attorney  for  the  appellant  insists  that  the  judg- 
ment should  be  reverse,  with  directions  to  dismiss  the  prooeedin&rs  and  dis- 
charge the  prisoner,  and  asks,  if  this  can  not  be  done,  to  be  allowed  to> 
dismiss  his  appeal.     We  can  not  consent  to  such  a  practice." 

I.  T.  W^oodson  for  appellant. 
P.  W.  Hardin  for  appellee. 

KENTUCKY  CENTRAL  R.  R.  CO.  v.  McMURTRY. 
Filed  February  23,  1883— Not  to  be  reported. 
Appeal  from  Scott  Circuit  Court. 
Opinion  of  the  court  by  Judge  Pryor,  affirming. 

1.  Facts  constituting  negligence  in  action  against  railroad  company  not 
necessary  to  be  alleged. 

**The  fact  that  plaintiff  was  on  board  the  train  as  a  passenger,  and  the 
company  had  undertaken  for  compensation  to  transport  him  to  his  destina- 
tion on  its  ro{id,  and  that  the  train  ran  off  the  track  and  injured  the  plain- 
tiff by  reason  of  the  negligence  of  those  in  charge  of  the  train,  constituted  a 
cause  of  action,  and  if  what  was  done  by  the  conductor  causing  the  accident 
is  required  to  be  alleged,  it  would  require*  the  statement  not  only  of  a  cause 
of  action,  but  the  evidence  by  which  the  plaintiff  expected  to  support  it." 

Under  the  allegation  that  the  injury  to  the  plaintiff  was  caused  by  the 
negligence  and  carelessness  of  the  agents  and  employes  of  the  defendant  in 
running  and  operating  its  train,  and  that  by  this  negligence  the  train  was 
wrecked  and  the  car  in  which  the  plaintiff  was  riding  thrown  from  the  track 
and  the  plaintiff's  foot  mashed,  broken  and  permanently  injured,  the  plain- 
tiff- could  show,  "as  proof  of  negligence,  that  the  employes  were  running  a 
train  with  a  greater  load  on  some  of  the  cars  than  they  could  bear;  that  the 
axle  on  one  of  the  cars  became  so  hot  as  to  melt  off,  and  its  heated  condition 
w^as  known  to  the  conductor  who,  di.sregarding  his  duty,  failed  to  use  proper 
precaations.  or  take  any  step  whatever  to  avoid  the  danger." 

2.  It  was  competent  for  the  plaintiff  to  prove  that  the  conductor  was  told 
of  the  heated  condition  of  the  box  and  his  reply. 

It  was  also  competent  for  the  defendant  to  prove  that  when   informed  as. 
to  the  condition  of  the  box  the  conductor  gave  it  as  his  opinion  that  he 
could  run  it  safely  to  Cynthiana. 

But  under  the  circumst-ances  of  this  case  the  defendant  was  not  prejudiced! 
by  the  refusal  of  the  court  to  allow  such  proof. 
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3.  The  railroad  company's  liability  depended  upon  the  failure  of  the  cod-  , 
ductor  "to  exercise  that  skill  and  care  in  the  conduct  of  the  train  that  one 

of  prudence  and   caution   should  exercise  when   placed  in  such  a  position. 

He  must  exercise  all  the  vigilance  that  a  prudent   roan    would  exercise,  ; 

skilled  in  the  business,  to  insure  the  safe  transportation  of  passengers." 

When  the  conductor  saw  the  danger,  *'his  first  duty  was  to  the  passengers 
on  the  train,  and  when,  as  a  prudent  and  cautious  man,  he  saw  or  should 
have  seen,  the  danger,  it  was  incumbent  on  him  to  stop  the  train  at  the  sta- 
tion before  reaching  Cynthiana,  and  in  so  doing  would  have  avoided  all 
danger." 

4.  The  criterion  of  damages  "is  the  right  to  compensation  *for  the  injury 
sustained,  and  all  such  further  injury,  temporary  or  permanent,  that  would 
directly  result  from  the  injury  complained  of.'  " 

But  compensation  does  not  include  punishment.  The  court  properly  told 
the  jury  what  facts  they  might  consider  in  estimating  compensation  in  this  I 

case. 

6.  A  verdict  for  |8,000  for  injury,  disabling  plaintiff  for  life,  was  not  ex-  { 

oessive  in  this  case. 

6.  Consent  to  read  affidavit  as  to  evidence  of  absent  witness,  as  the  deposi- 
tion of  such  absent  witness  being  given  by  the  adverse  party,  trial  should  i 
not  be  postponed  to  procure  the  attendance  of  such  witness  unless  the  party 
-and  his  attorney  state  that  the  "testimony  of  the  witness  is  important,  and 
that  the  proper  effect  of  his  testimony  can  not,  in  a  reasonable  degree,  be  | 
obtained  without  an  oral  examination  in  court.''                                                             | 

Stevenson  &  O'Hara  for  appellant.  | 

L.  M.  Martin,  J.  Q.  Ward  and  J.  E,  Cantrill  for  appellee. 

SMITH,  &c.  v.  BELL  &  CO.,  &c. 
Filed  November  13,  1883— Not  to  be  reported. 
Appeal  from  Greenup  Circuit  Court. 
Opinion  of  the  court  by  Judge  Hargis,  reversing. 

1.  Occupant  by  trespass  of  land,  pending  an  action  for  its  division,  should 
have  been  credited  in  this  case  with  the  value  of  the  lasting  improvements 
made  by  him  (to  the  extent  of  the  Increased  rental  value  of  the  land  over 
what  it  would  have  produced  had  he  made  no  improvements)  by  deducting 
the  value  of  the  lasting  improvements  from  the  rent  arising  solely  from 
such  improvements  and  from  the  damages  done  by  the  trespasser  to  the 
land,  notwithsanding  he  could  not  have  recovered  the  value  of  such  im- 
provements, and  is  not  entitled  to  a  lien  on  the  land  therefor. 

2.  $700  attorney's  fees  were  improperly  allowed  in  this  case  for  the  mere 
resistance  to  the  recovery  in  an  action  of  ejectment.     The  court  say  : 

"Reasonable  attorney's  fees  may  be  recovered  where  they  have  been  con- 
tracted by  reason  of  a  malicious  prosecution  of  the  plaintiff  by  the  defend- 
ant, or  the  defendant  has  maliciously  attached  the  plaintiff's  property  and 
in  all  cnspR  of  lilie  nature,  but  for  mere  resistance  to  the  recovery  in  an 
action  of  ejectment,  or  an  action  of  that  character,  we  are  of  the  opinion  no 
attorney's  fees  except  those  allowed  by  the  statute  can  be  recovered  unless 
some  peculiar  and  a  different  state  of  facts  from  those  relied  on  were  shown." 

8.  Judgment  against  persons  not  j\irties  to  the  action  on  a  forihcoming 
bond,  without  any  suit  or  rule  againnt  tliLMn,  was  erroneous. 

Roe  &  Roe  for  appellants. 

B.  F.  Burnett  for  appellees. 
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The  Court  of  Appeals  decided  more  than  sixty  cases  in  Feb- 
ruary. 


Jud^e  Hines  has  returned  from  Florida  much  improved  in 
health. 


The  legislature  is  hard  at  work  upon  the  various  apportion- 
ment bills,  and  other  matters  of  general  and  local  importance. 
The  Superior  Court  Bill  has  passed  the  senate,  and  it  is  sup- 
posed will  be  passed  by  the  house  in  a  few  days.  Such  a  court 
will  relieve  the  Court  of  Appeals  and  enable  it  to  give  the 
proper  amount  of  investigation,  study  and  consideration  to 
each  case  decided  by  it.  The  investigation,  study  and  consid- 
eration of  questions  to  be  determined  by  courts  of  last  resort 
should  never  be  forced  to  be  too  hasty  by  the  pressure  of  an 
overcrowded  docket,  as  is  the  case  at  the  present  time  with 
our  Court  of  Appeals. 

L.  N.  Dembitz,  in  an  article  in  the  Kentucky  Law  Journal, 
just  issued,  very  absurdly  and  unjustly  characterizes  our  note 
to  Vance  V.  Campbell,  in  our  January  number,  as  a  "bitter 
onslaught"  and  "attack"  upon  the  Court  of  Appeals.  We 
suppose  Mr.  Dembitz  was  employed  to  answer  our  note  and 
found  himself  unable  to  do  so  except  as  above  indicated,  or  by 
making  an  ugly  face  at  it. 

When  we  differ  from  the  decisions  of  our  overworked  Court 
of  Appeals,  we  have  expressed  our  views  freely,  but  always  re- 
spectfully, with  a  view  of  aiding  both  the  court  and  the  bar  of 
the  State  to  come  to  a  correct  conclusion  as  to  the  matter  dis- 
cussed, and  we  pity  the  independence  of  the  minds  of  such  per- 
80U8  as  regard  such  a  discussion  as  either  a  bitter  onslaught  or 
attack  upon  the  court.  We  know  personally  that  the  court  has 
not,  and  does  not,  so  regard  any  of  our  articles,  as  we  are  de- 
termined to  conduct  the  Reporter  so  as  to  aid  and  assist  the 
courts  and  without  giving  any  just  cause  of  complaint. 
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KENTUCKY  LAW  REPORTER. 


APRIL,  188S. 


WHAT  INTEREST  HAVE  THE    COLORED  CITIZENS  OF 
KENTUCKY  IN  THE  COMMON  SCHOOL  FUND? 

In  an  argument  made  by  the  senior  editor  of  the  Reporter 
some  weeks  ago,  before  the  judiciary  committee  of  the  senate, 
he  contended  that  the  colored  citizens  and  their  children  have 
precisely  the  same  constitutional  interest  in  the  school  funds  of 
this  State  that  the  white  citizens  and  their  children  have;  and 
that  the  city  of  Frankfort  is  constitutionally  and  morally 
bound  to  expend  the  same  amount  per  capita,  and  to  make 
provisions  for  the  education  of  the  colored  children,  in  colored 
schools,  equal  to  those  made  for  the  education  of  the  white 
children  at  the  expense  of  the  public,  and  out  of  the  common 
school  fund.  Since  the  above  argument  was  made  the  charge 
recently  given  in  the  case  of  United  States  v.  John  M.  Bunton 
by  Judge  Baxter,  United  States  Circuit  Judge  for  the  sixth  cir- 
cuit, including  Ohio,  Kentucky,  etc.,  at  Cincinnati,  has  been 
published  in  the  Ohio  Law  Journal  of  March  16,  1882,  and  we 
republish  it  below  in  the  Reporter  in  order  that  we  may  pre- 
sent the  subject  to  the  most  thoughtful  consideration  of  the 
members  of  the  general  assembly  and  the  people  generally  of 
this  State,  and  warn  them  of  what  may  and  is  certain  to  be 
the  result  of  the  decision  of  the  Federal  court  in  this  State 
when  such  a  case  is  presented  in  it.     But  read  the  following: 
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UNITED  STATES  v.  JOHN  M.  BUNTON. 

In    United  States    District   Court,    Cincinnati,  Ohio. 

JUDGE  BAXTER'S  CHARGE  TO  THE  JURY. 

The  prosecution  was  instituted  against  defendant  as  superin- 
tendent of  a  district  school  in  Clermont  county,  Ohio,  for  re- 
fusing to  admit  the  son  of  a  colored  man  to  the  school,  which 
is  attended  by  white  children,  the  defendant  claiming  that 
there  was  a  school  for  colored  children  in  the  vicinity,  acces- 
sible to  the  boy,  and  to  which  he  should  be  sent.  The  case  was 
tried  last  week  before  Judge  Baxter,  at  Cincinnati,  who  charged 
the  jury  as  follows: 

Gentlemen  of  the  jury — It  is  a  great  relief  to  a  court,  and  a 
great  relief  to  a  jury,  to  have-  a  <5ase  tried  by  counsel  who  un- 
derstand what  the  controlling  question  is  and  who  are  frank 
enough  to  move  right  up  to  the  question  and  present  that  case. 
Upon  that  the  decision  of  the  jury  turns,  without  making  it 
necessary  for  the  court  to  go  back,  as  it  were,  and  traverse  all 
the  law  in  order  to  show  you  what  tlie  ruling  question  in  con- 
troversy is.  If  this  case  had  been  met  in  that  spirit  we  would 
have  been  through  it  before  dinner,  but  it  is  a  very  small  case 
and  in  a  very  narrow  compass.  There  is  really  but  one  ques- 
tion for  the  jury,  which  I  will  point  out  after  a  while. 

A  good  deal  of  discussion  has  been  gone  into  and  a  good 
many  books  have  been  read  in  order  to  satisfy  the  court,  for  it 
was  addressed  to  the  court  and  properly  to  the  court,  as  it  is  a 
question  which  the  court  has  to  decide  and  not  the  jury,  that 
there  must  be  a  criminal  intent  to  constitute  a  crime.  In  the 
broad  sense  in  which  the  books  intend  it  that  proposition  is 
true.  But  what  constitutes  a  criminal  intent  in  one  case  is 
very  different  from  what  it  is  in  another  case.  A  decision  is 
read  here  by  Judge  Rives,  of  Virginia.  That  case  was  upon  the 
trial  of  a  juror  commissioner,  who  was  indicted  because  he  re- 
fused as  jurors — he  excluded  from  the  jury  box — two  colored 
men  because  or  on  account  of  their  color,  the  law  denouncing 
that  act  as  a  crime,  and  authorizing  parties  to  be  prosecuted 
who  did  that.  Now  you  will  see  that  the  essence  of  that  crime 
consisted  not  in  his  excluding  the  jurors — I  mean  persons  from 
the  jury  box — but  for  doing  it  on  account  of  their  color.     The 
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exclusion  of  colored  men  from  the  jury  box  might  have  been 
because  they  were  regarded  as  incompetent  to  serve  as  jurors, 
as  not  having  sufficient  intelligence,  or  for  some  other  good  and 
reasonable  cause.  He  could  not  be  indicted  for  that;  but  if  he 
did  it  simply  and  solely  on  the  ground  that  they  were  colored 
persons,  then  the  law  applied,  and  as  in  that  particular  instance 
the  evidence  consisted  in  the  motive — not  in  the  exclusion  of 
the  jurors,  but  in  the  motiv^e  which  induced  him  to  exclude  the 
jurors — of  course  the  court  was  bound  to  pass  upon  the  fact 
whether  he  did  exclude  them  from  that  motive  or  some  other 
motive. 

Well,  again,  in  another  case  a  man  is  indicted  for  passing 
counterfeit  money.  The  statute,  I  believe,  in  all  cases  speaks 
of  a  man  passing  it  kaowing  it  to  be  counterfeit,  because  any 
of  us  may  pass  a  counterfeit  bill  inadvertently  and  without  any 
knowledge  of  the  fact.  In  that  case  the  crime  consists  not 
simply  in  the  passage  of  the  bill  or  offering  it  in  payment  to 
some  one,  but  in  the  passage  of  the  bill  with  the  knowledge 
that  it  was  counterfeit.  Then  the  party  can  not  be  convicted 
unless  there  is  proof  of  what  the  law,  the  books,  call  the  scienter 
— that  is,  the  knowledge — and  that  is  the  proper  inquiry  to  be 
made  in  cases  of  that  kind.  So  in  an  indictment  for  forgery. 
The  mere  fact  that  I  sit  down  here  and  draw  a  note  for  a  thou- 
sand dollars,  and  sign  A  B's  name  to  it,  is  not  a  criminal  offense 
of  itself;  and  the  law  says:  '*If  done  with  intent  to  defraud," 
if  used  with  the  knowledge  of  the  fact  that  it  was  spurious — 
the  knowledge  or  the  intent,  in  that  particular  instance,  is  a 
necessary  element  to  constitute  the  crime,  and  in  that  instance 
the  knowledge  must  be  proven. 

Now  we  will  come  down  to  this  case.  I  am  cited  to  a  great 
many  other  cases  of  similar  character,  and  in  the  discussion 
upon  the  books  the  author  is  treating  upon  some  particular 
proposition,  and  his  language  is  applicable  to  that  proposition, 
and  hence  when  you  turn  over  very  often  a  page  or  two  forward 
or  a  little  back  you  find  something  to  the  unthinking  mind, 
whose  business  it  has  not  been  to  study  law  or  to  discriminate, 
that  seems  apparently  in  conflict  with  this  proposition,  but 
when  you  look  to  the  facts  and  the  difference  in  principle  they 
are  harmonious,  and  they  are  both  correct.  The  crime  in  this 
case  is,  after  the  slaves  were  emancipated  by  a  military  force 
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and  through  an  amendment  of  the  Constitution  of  the  United 
States  they  were  made  citizens;  they  were  invested  with  aJl 
the  rights  of  citizenship.  They  have  under  the  Constitution 
the  same  rights  precisely  as  you  and  I  have,  but  being  an  un- 
educated race  just  withdrawn  from  under  the  yoke  of  bondage 
and  turned  loose  upon  the  world  as  full-fledged  citizens  of  the 
United  States,  the  government,  or  a  majority  of  the  people  of 
the  United  States  who  did  this  thing,  felt  that  it  was  their  duty 
to  throw  around  the  ignorant  slave  such  protection  as  would  be 
sufficient  to  guarantee  to  him  the  rights  with  which  the  Con- 
stitution has  invested  him;  because  a  right,  although  it  be  a 
constitutional  right,  unless  there  is  some  means  provided  by 
which  to  protect  that  right  and  protect  the  parties  in  the  exer- 
cise of  that  right,  is  entirely  valueless.  Several  provisions  of  law 
have  been  made  in  order  to  give  this  protection.  Among  others 
it  has  been  enacted  that  every  person  who,  under  color  of  any  law, 
statute,  regulation,  ordinance  or  custom  deprives  a  person,  on 
account  of  his  color,  from  his  rights,  is  indictable  and  punish- 
able in  this  court. 

Now  the  mere  fact  that  this  defendant  excluded  this  colored 
boy  from  the  privileges  of  his  school  would  not  constitute  an 
offense.  There  must  be  more  than  that.  He  must  have  ex- 
cluded him  from  his  school,  and  he  must  have  done  that  under 
some  color  of  law,  or  statute,  or  ordinance,  or  regulation,  or 
custom  of  the  Stated  It  requires  an  exclusion,  and  also  that 
that  exclusion  should  be  for  the  reason  which  the  law  gives,  on 
account  of  his  color,  and  th(»  person  who  thus  excludes  must 
be  acting,  or  claiming  to  act,  under  some  authority  of  law  of 
the  State,  local  law,  custom,  regulation,  or  statute  or  ordi- 
nance. If,  therefore,  this  defendant  did  exclude  this  colored 
boy  from  his  school,  if  this  colored  boy  was  a  resident  of  the 
district,  and  if  he  had  a  right  to  go  to  that  school,  in  reference 
to  which  1  will  instruct  you  directly,  and  if  this  defendant  ex- 
chuied  him  from  the  school,  claiming  to  do  so  under  the  au- 
thority of  the  statute  which  provided  for  a  separate  school  for 
colored  people,  or  under  some  r(»gulation,  or  custom,  or  ordi- 
nance of  the  State,  and  excluded  him  l^ecause  he  was  a  colored 
boy,  or  for  some  other  reason — he  might  have  been  spiteful 
towards  him  and  exclude  him  for  some  other  reason— if  he  ex- 
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eluded  him  under  color  of  authority,  and  because  he  was  a  col- 
ored boy,  tlien  the  court  instructs  you  that  he  would  be  guilty, 
and  you  ought  to  find  him  guilty,  unless  you  should  find  in  his 
favor  upon  the  question  of  fact,  which  I  w^ould  bring  to  your 
attention,  but  which  the  counsel  for  the  defense  did  not  dis- 
cus?.    This  only  question  in  the  case  has  not  been  discussed. 

Now,  referring  to  some  portions  of  the  argument,  and  the 
positions  assumed  by  counsel  in  this  connection,  he  proved  by 
four  witnesses  that  defendant  is  a  man  of  good  character  and 
a  law-abiding  citizen.  The  law  presumed  that  before  he  in- 
troduced the  proof,  and  the  proof  only  confirms  that  proposi- 
tion. And  then  he  reads  authorities  to  the  court  in  order  to 
inform  the  court  what  the  law  is  upon  that  question!  Well, 
the  authorities  read  are  all  correct  enough,  but  let  us  see  if  they 
have  any  application  to  this  case.  When  a  proposition  of  law 
is  annoimced  that  is  correct,  it  means  that  it  is  correct  when 
there  is  anything  for  it  to  operate  upon,  when  it  is  applicable 
to  the  case  that  is  under  trial.  The  only  thing  which  this  de- 
fendant is  accused  of  doing  is  that  he  excluded  this  boy  from 
the  school,  and  he  did  it  under  the  color  of  the  statute  relating 
to  the  subj(*ct,  and  did  it  because  he  was  a  colored  boy.  The 
defendant  is  introduced  as  a  witness  himself,  and  that  is  his 
statement— that  he  thought  the  boy  had  been  provided  for  at 
another  school ;  that  it  was  his  rigJit  to  apply  at  the  other 
school;  that  he  had  no  right  to  come  to  his  school;  that  the 
other  school  had  been  provided  for  colored  children,  and  money 
set  apart  for  that  purpose.  In  other  words,  he  admits  every 
fact  necessary  to  constitute  this  case.  Now  doesn't  the  jury, 
in  the  exercise  of  its  own  good  sense,  see  at  once  that  good 
character  has  nothing  to  do  with  the  proposition?  If  the  proof 
is  plain  and  indisputable  that  a  man  did  do  a  ])articular  act,  if 
the  party  accused  comes  into  the  court  and  admits  the  fact 
that  he  did  do  a  particular  act— that  is,  that  he  did  exclude 
this  person ;  that  he  did  do  it  under  color  of  that  law  which 
has  provided  another  place  for  them  to  go  to,  and  that  he  did 
do  it  upon  that  ground;  that  he  had  not  been  employed  to 
teach  colored  people,  what  use  could  you  make  of  the  fact  that 
he  was  a  man  of  good  character — 1  mean  in  passing  upon  the 
facts  which  constitute  that  part  of  the  case?     He  certainly  is  a 


Digitized  by 


Google 


n 


634  WHAT  INTEREST  HAVE  COLORED  CITIZENS  OF 

man  of  good  character,  but  if  he  admits  the  offense  there  iff 
nothing  for  this  evidence  to  operate  upon.  And  the  court  in-^ 
Rtructs  you  that  good  character,  in  this  particular  case,  verr 
proper  and  influential  in  proper  cases,  has  no  application,  no 
bearing,  and  is  entitled  to  no  consideration  at  the  hands  of  the 
jury.  If  the  defendant  were  to  deny  the  facts  alleged,  if  he 
would  say  the  testimony  on  the  part  of  the  prosecution  or  gov- 
ernment was  not  true,  if  he  were  to  raise  an  issue  between  him- 
self and  the  other  witnesses,  or  even  stand  off  and  deny  the 
truth  of  the  indictment,  then  the  jury,  in  passing  upon  the  fact 
whether  he  was  guilty  of  the  particular  matters  alleged  against 
him,  or  not  guilty,  would  very  properly  be  authorized  to  take 
into  consideration  that  he  was  a  man  of  truth,  a  man  of 
veracity,  a  good  citizen  and  a  law-abiding  man;  but  when  they 
are  called  upon,  first,  to  decide  whether  he  excluded  this  col- 
ored boy;  secondly,  whether  he  did  it  under  color  of  authority: 
and,  thirdly,  whether  he  did  it  because  he  was  a  colored  boy, 
and  the  defendant  himself,  upon  his  oath,  who  is  examined  as 
a  witness  in  his  own  behalf,  admits  these  particular  allegations 
are  true,  the  court  instructs  you  that  the  question  of  good  char- 
acter and  law-abiding  citizenship  has  nothing  to  do  with  it. 

Now  the  same  remark  may  be  made  in  reference  to  his  mo- 
tive. It  is  proper  for  you  to  inquire  whether  he  was  moved  to 
exclude  the  boy  on  accomit  of  his  color,  and  whether  he  as- 
sumed the  right  to  do  that,  to  exclude  the  boy  under  any  au- 
thority of  the  State  statute,  custom,  regulation  or  ordinance. 
You  have  a  right  to  look  at  his  motives  in  that  particular,  and 
if  you  find  that  he  had  another  motive  than  that  stated  in  the 
st-atute,  why  then  the  Federal  courts  would  have  no  jurisdic- 
tion over  the  question.  They  could  not  try  him  for  a  bare 
assault  and  battery.  They  could  not  try  him  for  a  simple 
denial  of  a  right  imless  it  was  a  right  arising  under  the  Consti- 
tution and  the  laws  of  the  United  States,  and  unless  that  right 
was  denied  by  color  of  authority,  and  because  the  party  was  a 
negro.  In  that  respect  you  have  a  right  to  look  at  his  motives, 
but  if  he  has  admitted  that  it  was  done  on  that  ground,  why 
then  you  have  no  inquiry  into  his  motives  at  all;  he  himself 
admits  the  motive. 
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I  have  stated  to  you,  gentlemen  of  the  jury,  that  under  the 
Constitution  and  laws  the  negro  lias  the  same  rights  as  the 
white  man,  precisely  the  same  rights  in  all  respects.  He  is 
subject  to  the  same  obligations,  duties  and  liabilities,  and  that 
right  has  been  secured  .by  the  amendments  to  the  Constitution. 
This  was  a  public  school,  and  whether  this  negro,  the  father  of 
the  boy  that  was  excluded,  pay  much  or  little  tax,  he  is  bound 
to  contribute  to  the  support  and  maintenance  of  that  public 
school;  and  doing  that,  he  has  a  right  to  have  his  children 
educated  at  the  public  expense  in  the  same  way  and  to  the 
same  extent  that  white  children  are  educated,  no  more  and  no 
less.  The  legislature  of  Ohio  has  authorized  the  establishment 
of  public  schools;  that  is  to  say,  they  have  authorized  the 
classification  of  these  school  children,  and  have  authorized  the 
negroes  to  be  educated  separately,  in  one  school,  separately 
from  the  white  children,  and  the  white  children  separately 
from  the  negro.  Now  that  is  no  wrong  to  the  negro.  The 
legislature  has  a  right  to  do  that.  If  you  find  upon  the  facts 
of  this  case  that  such  school  had  been  provided,  which  afforded 
like  facilities  as  the  one  to  which  he  went  and  claimed  admis- 
sion, reasonably  accessible  to  him,  not  exactly— I  don't  put  it 
upon  the  ground  of  exactly  as  accessible,  but  if  the  colored 
school  was  established  in  good  faith,  supplied  with  a  competent 
teacher,  corresponding  in  a  reasona})le  degree  with  the  quali- 
fications of  the  white  teachers  of  the  coinitry,  and  reasonably 
accessible  to  this  negro,  it  was  his  duty  to  have  gone  to  the 
colored  school,  and  if  he  refused  to  go  there,  and  claimed  ad- 
mission into  the  white  school  and  was  excluded,  he  has  nothing 
in  law  to  complain  of.  •  But  if,  as  has  been  contended,  and  this 
is  the  question  of  fact  that  has  not  been  discussed—  at  least  it 
has  only  been  alluded  to — if  you  find  as  a  matter  of  fact,  and 
that  is  the  fact  you  will  ])a8s  upon,  that  this  colored  school  was 
so  remote— too  remote  for  the  child  of  this  black  man  to  at- 
tend without  oppression,  and  without  going  over  unreasonable 
and  unusual  distances;  that  the  school  board  or  trustees  of  the 
district— trustees,  whoever  they  may  be,  whose  duty  it  was  to- 
provide  these  schools,  had  placed  this  negro  at  a  disadvantage 
with  his  white  neighbor — material  disadvantage — had  required 
of  him,  in  order  to  get  his  education,  more  than  they  had  re- 
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quired  of  others;  to  travel  over  this  greater  distance,  which 
was  unusual,  they  had  not  provided  for  him  the  same  accom- 
modation, the  same  facilities,  the  same  conveniences,  or  some- 
thing approximating  them,  that  he  could  obtain  in  his  home 
school,  if  1  may  so  term  it,  the  school  nearer  to  him,  then,  in 
that  event,  he  had  a  right  to  go  to  this  white  school;  for  if  the 
law  is  not  enforced  in  that  way  you  will  see  at  once  that  by 
this  claim  of  right  to  classify  or  send  the  negro  to  one  place 
and  the  white  man  to  another,  or  provide  accommodations  or 
educational  facilities  for  the  white  man,  that  you  don't  give  to 
the  negro,  the  inequalities  and  the  injustice  and  the  wrongs 
that  are  inflicted  upon  the  negro,  and  the  violation  of  that  con- 
stitutional amendment  which  was  intended  to  give  him  pro- 
tection. Now  that  is  the  question  of  fact  that  you  are  to  de- 
termine, and  if  you  find  that  that  school  was  sufficiently  near 
home,  that  it  was  well  appointcnl,  well  provided  with  teachers, 
reasonably  accessible,  the  court  instructs  you  that  this  defend- 
ant would  not  be  guilty;  but  if,  on  the  other  hand,  you  find  the 
reverse,  then  the  court  instructs  you  that  he  had  a  right  to  en- 
ter the  white  school. 

Now  there  must  ])e  an  intent.  I  told  you  at  the  outset  there 
must  be  an  intent  to  constitute  a  crime.  But  the  ])osition  of 
counsel  might  mislead  you.  The  intent  necessary  to  constitute 
this  crime  is:  Did  the  defendant  intend  to  exclude  him  from 
the  school?  That  is  the  intent.  Did  he  intend  to  do  that? 
The  fact  that  he  supposed  at  the  time  that  he  had  a  legal 
right  to  do  it,  the  fact  that  he  did  not  know  what  the  courts 
would  hold,  how  they  would  construe  this  matter,  or,  in  other 
words,  the  fact  that  he  did  not  understand  the  law  of  the  caso, 
is  not  an  excuse.  If  he  intended  to  do  the  acts  which  in  law 
constitute  the  offense,  then  that  is  the  only  intention  which 
the  law  demands  in  order  to  a  conviction.  Counsel  said  in 
his  remarks  tv)  the  jury  that  now,  ever  since  the  decision  which 
was  made  in  the  civil  suit  between  these  parties,  tried  before 
me  here  some  time  ago,  that  if  the  teacher  was  to  exclude  the 
•colored  boy  xnider  the  same  circumstances,  he  would  be  guilty. 
Gentlemen,  the  statutes  of  congress  don't  change  according  to 
the  decisions  of  courts.  It  is  a  new  idea  that  the  law  is  one 
way  until  the  court  makes  a  decision  in  jeference  to  a  matter 
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of  this  sort,  and  then  becomes  another  way  after  the  decision 
is  made — that  is,  that  the  statute  has  a  different  and  more 
rigid  effect  now  since  the  decision  made  six  months  ago  than 
it  had  before  this  decision  was  made. 

If  it  was  possible  to  give  it  such  a  construction,  and  there  is 
I  no  authority  for  it,    that  construction   ah^ne   would    in   legal 

I  effect  abolish  the  amendment  to  the  Constitution.     The  law  of 

the  case  would  depend  not  upon  a  judicial  construction  to  be 
made  by  the  judges,  but  it  would  be  made  to  depend  upon  the 
i  opinion  which  the  parties  themselves  might  entertain  of  the 

1  ]aw,  and  one  man  who  understood  it  correctly  would  be  guilty 

I  of  a  crime,  whereas  another  man  who  did  not  understand  it, 

I  but  doing  the  same  thing,  would  be  innocent.     Now  that  ain't 

the  law!  The  law  assumes  that  every  one  knows  what  the  law 
is  and  is  bound  at  his  own  peril,  in  criminal  and  in  civil  cases, 
to  know  what  the  law  is.  It  is  true  they  don't  all  know  it,  but 
they  are  all  bound  to  know  it.  The  law  prescribes  the  rule, 
publishes  it,  sends  it  forth  to  the  country,  and  they  are  bound 
to  take  cognizance  of  the  law,  and  it  is  not  a  flexil)le  thing, 
that  is  one  way  to-day  and  is  another  way  six  months  after- 
wards, because  the  court  may  happen  to  liave  given  a  ditierent 
construction.  The  counsel  admits  to  you  that  my  instructions 
in  the  other  case  were  correct,  and  I  think  they  were  correct, 
and  they  are  exactly  the  instnictions  that  I  give  you  here  now. 
If  they  were  correct,  it  was  because  I  construed  the  law  as  con- 
gress intended  it  to  l)e  construed,  as  it  should  have  been 
construed,  as  it  <mght  to  be  administered,  not  as  to  what  it 
shall  be  in  the  future,  but  what  it  has  been  in  the  past,  been 
fio  since  the  time  of  the  enactment. 

Well,  another  position  is  assumed,  that  this  defendant  con- 
sulted counsel,  and  counsel  advised  him  that  the  law  was  dif- 
ferent from  what  this  court  instructs  you  that  it  is.  Well, 
gentlemen,  the  legal  fraternity  to  which  I  have  belonged  for 
forty-one  years  contains  a  good  many  sensible  and  good,  useful 
men;  contains  a  great  many  men  competent  to  advise,  and 
honest  enough  to  give  correct  counsel ;  Init  th(^n  it  contains  a 
great  many  more  charlatans,  superficial  lawyers,  hone.st  or  dis- 
honest, as  the  case  may  ])e,  and  I  think  I  may  say  that  my  o})- 
fiervations  in  courts  for  forty-one  years  leads  me  to  believe  that 
at  last  one-half  of  the  litigation  that  we  are  troubled  with  in 
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th(3  courts,  arises  from  the  misadvice  of  counsel.  Nevertheless 
the  law,  in  its  tenderness,  in  some  respects  gives  force  and  effect 
to  the  advice  of  counsel.  If  A  has  B  arrested  upon  the  charge 
of  larceny,  and  B  is  tried  and  acquitted,  and  B  then  sues  A  for 
what  is  termed  a  malicious  prosecution ;  that  is,*  for  prosecuting 
him  when  he  was  innocent,  and  without  sufficient  prol)able 
cause  to  justify  the  prosecution,  A,  the  defendant  in  that  civil 
suit,  may  show  in  his  defense  that  he  acted  upon  sufficient 
cause,  and  in  good  faith,  and  in  an  action  of  that  kind  if  A  can 
show  that  he  made  a  fair  presentation  of  his  case  to  an  attoniey 
in  good  standing,  and  that  counsel  advised  him  that  it  was  suffi- 
cient ground  for  prosecution,  and  that  he  thereupon,  acting  in 
good  faith  ui>on  the  advice  of  counsel,  instituted  the  prosecu- 
tion, why,  that  would  be  a  good  defense.  But  tlmt  has  not 
been  carried  into  the  criminal  law.  We  don't  seem  to  need  it 
now.  We  don't  seem  to  need  defenses  of  that  kind.  They 
have  got  plenty  of  other  defenses  available.  But  if  it  became 
necessary,  a  man  might  defend  for  murder,  or  assault  and  bat- 
tery, or  anything  else,  for  I  fancy  that  any  one  evilly  inclined, 
could  find  in  Cincinnati,  or  anywhere  else  in  this  broad  country, 
some  man  to  advise  him  to  do  whatever  he  wanted  to  do.  That 
is  the  rule  which  s<mie  counsel  act  upon.  They  generally  find 
out  what  a  man  wants  to  be  advised,  and  then  they  advise  him; 
and  he  is  the  man  that  pleases  him.  Now  it  may  be  that  this 
defendant,  and  I  expect  he  did,  advised  with  counsel,  and  I  ex- 
pect his  counsel  instructed  him  that  he  had  a  right  to  exclude 
this  negro  from  the  school,  and  I  take  it,  am  willing  to  ccm- 
cede,  that  he  acted  in  the  matter  in  the  utmost  gotni  faith; 
that  he  thought  he  was  doing  what  he  had  a  right  to  do;  but 
the  court  charges  you,  gentlemen,  that  notwithstanding  all  of 
that,  if  he  did  what  the  act  of  congress  forbids  him  to  do,  and 
did  it  under  color  of  authority,  and  because  this  boy  was  a  col- 
ored boy,  that  it  would  be  no  excuse;  he  would  still  be  guilty. 
It  would  be  a  matter  to  address  itself  very  strongly  to  the  con- 
sideration of  the  court.  The  punishment  prescribed  l)y  the 
statute  is  that  the  court  may  inflict  a  thousand  dollars  fine  and 
twelve  nnmths  imprisonment;  and  in  a  proper  case  this  court 
would  do  that.     The  court  can  not  go  beyond  that  in  any  case; 
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but  the  court,  is  not  bound  to  do  that;  it  is  bound  to  exorcise 
it«  own  judgment  in  a  particular  case.  It  may  fine  as  low  as  a 
j>enny,  or  impris(mment  for  twenty  minutes,  or  either  one.  It 
is  a  matter  within  the  discretion  of  the  court.  There  is  no 
minimum  of  punishment,  but  there  is  a  maximum,  beyond 
which  the  court  can  not  go;  and  we  are,  gentlemen,  all  under 
obligations  to  avoid,  as  far  as  possible,  anything  like  personal 
feeling,  any  personal  interest.  We  are  inider  oath,  both  the 
court  and  jury,  to  administer  the  law  just  as  we  find  it.  The  court 
is  to  determine  the  law  and  the  jury  is  to  ])ass  upon  the  fact. 

Now  the  issue,  and  tlir  only  issue,  is  whether  this  colored 
school  that  had  been  provided,  and  which  the  statute  had  au- 
thority to  provide,  was  reasonably  accessible,  and  gave  to  this 
boy  the  same  facilities,  educational  facilities,  that  he  c(mld 
have  ol)tained  at  the  other,  or  something  approaching  it.  I,f  it 
did,  then  this  defendant  is  not  guilty;  if  it  did  not,  then  the 
court  instructs  you  that,  upon  your  finding  that  fact,  he  would 
be  guilty  as  he  is  charged  in  the  indictment.  Take  the  case 
gentlemen. 

The  jury  disagreed  and  were  discharged. 

Channing  Richards  for  the  government. 

John  Johnston  and  H.  J.  Buntin  for  defendant. 


KENTUCKY  COURT  OF  APPEALS. 

TRUSTEES  OF  THE  CINCINNATI  SOUTHERN  RAILWAY 
v.  COMMONWEALTH. 

(Filed  February  28,  1882.) 

1.  Indictment  for  a  pubUc  nuisance  against  the  trustees  of  the  Cinclnnatf 
Southern  Railway.  aUas  the  Cincinnati  Railway  Company,  committed  "by 
leaving  a  hand  car  upon  .'aid  road  and  hanging  upon  said  car  buckets  and 
clothing,  by  reason  of  which,  and  the  location  of  said  car  upon  the  road,  the 
horses  of  people  using  and  passing  upon  the  public  road  were  frightened, 
and  the  lives  of  persons  endangered  and  the  public  road  obstructed,"  was 
good,  and  the  judgment  against  them  thereon  is  affirmed. 

2.  The  trustees  of  the  Cincinnati  Southern  Railway  "should  be  held  liable 
like  railroad  corporations  for  the  violation  of  the  laws  of  this  State, "  ♦  *  * 
''and  may  be  indicted  for  any  violation  of  law  a  railroad  company  may  be.  '* 

The  indictment  in  this  case  was  against  "the  trustees  of  the  Cincinnati 
Railway,  alias  the  Cincinnati  Railroad  Company." 
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*'In  the  absence  of  any  suggestion  by  the  defendant  that  the  *  trustees  of 
the  Cincinnati  Southern  Railway'  are  different  from  the  'Cincinnati  Rail- 
way Company,'  by  motion  to  compel  the  Commonwealth's  attorney  to  elect 
which  he  would  prosecute,  or  otherwise,  this  court  can  not  presume  that  the 
latter  is  anything  else  than  an  alias,  or  another  name  for  the  former,  or 
that  there  is  in  fact  more  than  one  defendant. 

Appeal  from  Mercer  Circuit  Court. 

Opinion  of  the  court  by  Chief  Jus^tice  Lewis. 

The  indictment  in  this  case  is  for  the  offense  of  a  ])ul)lic 
nuisance,  and  the  verdict  of  the  jury  and  judgment  of  the  court 
being  against  the  defendant,  this  ay)peal  is  prosecuted. 

It  is  contended  that  the  indictment  is  defective  and  the  de- 
murrer to  it  shcmld  have  b(^en  sustained  upon  the  grounds: 
First,  that  the  facts  stated  do  not  constitute  a  public  offense: 
and  second,  that  the  trustees  of  the  Cincinnati  Soutliern  Rail- 
road are  not  a  corporation;  not  indictable  as  such;  but  are 
amenal)le  for  a  violation  of  law  only  individually. 

The  particular  circumstances  of  the  offense  chargt^d  in  the 
indictment  are  that  the  defendant  did,  on  the  lOth  day  of  Oc- 
tober, 1880,  unlawfully  obstruct  a  public  r(  ad  in  Mercer  count}', 
at  a  point  where  it  crosses  the  Cincinnati  Southern  Railway, 
by  leaving  a  hand-car  upon  said  road  and  hanging  upon  said 
oar  buckets  and  clothing,  l)y  reason  of  which,  and  the  location 
of  said  car  upon  the  road,  the  horses  of  peo])le  using  and  pass- 
ing upon  the  road  were  frightened  and  the  lives  of  persons  en- 
dangered and  the  road  obstructed. 

'^Public  or  common  nuisances, '' as  d<^fined  by  Blackstcne, 
'*are  a  species  of  offenses  against  public  order  and  economical 
regimen  of  the  State;  being  (hither  the  doing  of  a  thing  to  th»^ 
annoyance  of  all  the  king's  subjects  or  the  neglecting  to  do  a 
thing  whicli  the  common  good  requires.  *  *  *  Of  this  na- 
ture an  annoyance  in  highways,  bridges  or  public  rivers,  l)y 
rendering  the  same  inconveni«)nt  or  dangerous  to  pass,  either 
positively,  by  actual  obstruction,  or  negativeh%  by  want  of 
reparation." 

A  publi(5  road  is  a  way  r»stablished  and  adopted  by  ])roper 
authority  for  the  use  of  the  ])ublic,  and  over  which  every  per- 
son has  a  right  to  pass  and  to  use  for  all  purposes  of  travel  or 
transportation  to  which   it    is  ada])ted  and  devoted.      **And 
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though  any  temporary  use  of  a  highway  or  street  that  is  ren- 
dered absolutely  necessary  from  the  necessities  of  trade  or  erec- 
tion of  buildings,  that  do  not  unnecessarily  or  unreasonably 
obstruct  the  same,  is  lawful,  and  temporary  obstructions,  aris- 
ing iroin  accidental  causes,  do  not  render  a  person  liable  for  a 
nuisance,  provided  no  unreasonable  or  unnecessar}^  delay  is  per- 
mitted, still  no  cause  whatever  will  justify  any  unreasonable 
use  of  a  public  road  or  street."  (Ward  on  Law  of  Nuisance, 
section  258. ) 

To  secure  the  full  use  and  enjoyment  of  a  public  road,  it  is 
necessar}^  that  it  be  always  open  and  unobstructed.  The  offense 
of  obstructing  it  is  not,  therefore,  determined,  necessarily,  by 
the  length  of  time  the  thing  that  worketh  hurt,  inconvenience 
or  damage  to  the  public,  continuous  or  by  the  number  of  times 
it  may  be  repeated;  nor  is  it  necessary,  in  order  to  constitute 
the  offense,  that  actual  injury  be  suffered  by  any  person.  It 
is  no  more  necessary  that  a  public  road  shall  be  repeatedly, 
continuously  or  habitually  obstructed  Iry  a  person  to  render 
him  guilty  of  the  offense  of  a  public  nuisance  than  that  any 
other  violaticm  of  law  shall  be  in  order  to  make  the  offense 
comjilete.  But  subject  to  the  exemption  arising  from  absolute 
necessity  and  accidental  causes  ])(»fore  mentioned  the  offense- 
is  committed  where,  by  actual  obstruction  or  impediment,  a 
public  road  is  rendered  by  any  })erson  inconvenient  or  danger- 
ous to  pass. 

To  secure  the  reascmable  and  proper  use  and  enjoyment  of 
the  public  road  by  the  public  and  of  the  railroad  by  its  owners, 
each  must  be  required  to  observe  the  maxim  of  law  that  every 
person  is  restricted  against  using  his  ])roperty  to  the  prejudice 
of  others.  And  as  it  is  plain  that  the  railroad  and  the  public 
road  can  not,  at  the  crossing  ])lace,  both  be  occupied  and  used 
at  the  same  time,  even  partially,  the  law,  for  manifest  reasons, 
makes  it  the  duty  of  persons  traveling  upon  the  public  road  to 
stop  until  an  approaching  train  or  car  passes  that  point.  But 
the  public,  on  the  other  hand,  is  entitled  to  the  unobstructed 
use  of  the  public  road  at  the  crossing  place  when  it  is  not  act- 
ually occupied  or  about  to  be  occupied  by  moving  trains  or  cars. 

To  concede  to  the  owners  of  railways  the  right  to  stop  their 
trains  or  cars  at  the  place  the  public   road  crosses  the  railroad 
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would  not  merely  render  the  public  road  inconvenient  and  dan- 
gerous, but  in  many  cases  useless.  Not  even  l)usiness  neces- 
sities will  authorize  the  owners  of  railroads  to  thus  obstruct 
the  public  roads. 

In  this  case  the  hand  car  appears  to  have  been  stopped  and 
left  stationary  at  the  crossing  ])lace,  and  was  an  actual  impedi- 
ment and  obstruction  of  the  public  road.  And  as  such  ob- 
struction was  intentionally  created  and  did  not  arise  from 
accidental  causes  the  offense  of  a  public  nuisance  was  com- 
ph^te.  Th(^  Commonwealth  was  not  confined  to  the  day  alleged 
in  the  indictment,  but  had  the  right  to  prove  the  commission 
of  the  offense  on  any  day  within  three  months  before  the  find- 
ing of  the  indictment.  And  although  it  was  not  necessary  to 
prove  that  the  road  was  obstructed  more  than  one  day  or  upon 
more  than  one  occasion,  the  defendant  was  not  prejudiced 
thereby,  because  the  jury  wiis  instructed  l)y  the  court  that  they 
were  authorized  to  find  the  defendant  guilty  of  only  one  alleged 
nuisance. 

The  indictment  was  originally  against  the  Cincinnati  South- 
ern Railway,  but  the  attorney  for  the  Commtmwealth  asked 
and  obtained  leave  of  the  court  to  prosecute  the  case  against 
the  d<^fendant  by  the  name  of  the  trustees  of  the  Cincinnati 
Southern  Railway,  alias  the  Cincinnati  Railroad  Company. 

C(mnsel  for  appellant  contend  that  the  trustees  of  the  Cin- 
cinnati Rnilway  are  not  a  corporation,  and  can  not  be  indict43d 
as  such,  })ut  for  a  violation  of  law  must  answer  individually. 

Although  they  do  not  possess  all  the  attrilmtes  of  a  corpora- 
tion, still  they  are  not  limited  to  the  powers  possessed  by  mere 
trustees  of  an  express  trust  or  relieved  of  the  responsibilities 
and  duties  imposed  u])on  railroad  cor])orations.  For  by  special 
act  of  the  general  assembly  they  have  the  ])ower  to  sue  and  be 
sued,  contract  and  take*  and  hold  property  and  convey  and 
transfer  the  same  l)y  the  niinie  cf  the  '^Trustees  of  the  Cincin- 
nati Southern  Railway."  No  other  construction  can  be  put 
up(m  the  act  i?ivin^  them  the  right  of  way  through  the  State 
and  all  the  ])owers  and  privileges  and  franchisees  possessed  by 
other  c<)])rorations  to  build, equip  and  operate  or  lease  the  railroad 
when  built,  than  that  they  should  be  held  liable  like  other  rail- 
road corporations  for  tht^  violation  of  the  laws  of  the  State. 
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The  title  by  which  they  may  sue  and  be  sued  is  prescribed,  and 
to  secure  their  full  and  complete  responsibility  for  a  violati<m 
of  the  laws  of  the  State,  as  well  as  wrongs  done  to  individuals, 
they  are  required  by  the  act  to  keep  an  agent,  upon  whom 
process  may  be  served,  in  every  county  through  which  their 
road  Txin^,  and  it  is  made  a  c<mdition  of  the  enjoyment  and  ex- 
ercise of  the  rights.  i)rivi leges  and  franchises  conferred  l)y  the 
act  that  they  shall  submit  to  the  jurisdiction  of  the  courts  of 
the  State  and  have  no  right  to  remove  any  case  therefrom  to 
the  courts  of  the  United  States,  or  to  bring  a  suit  against  a 
citizen  of  the  State  in  the  United  States  courts. 

In  every  material  respect  they  are  made  a  cor])oration  by  the 
act  referred  to,  and  may  be  indicted  for  any  violation  of  law  a 
railroad  corporation  nuiy  be. 

The  next  error  complained  of  is  that  the  ctmrt  improperly 
refused  to  give  instructicn  B  asked  by  ap})ellant.  That  in- 
struction is  substantially,  that  if  the  hands  working  on  the 
railway  were  not  under  the  control  of  the  Cincinnati  Railroad 
Company,  or  if  the  hand  car  did  not  belong  to  said  company, 
or  was  placed  on  the  pu})lic  highway  by  the  hands  or  operatives 
under  its  control,  they  must  find  for  said  company.  As  before 
stated,  the  indictment  is  against  *'th(^  trustees  of.  the  Cincin- 
nati Southern  Railway,  alias  the  Cincinnati  Railroad  Com- 
pany.'' 

There  is  nothing  in  the  record  to  show  that  the  *' Cincinnati 
Railway  Company"  is  distinct  from  the  ''trustet^s  of  the  Cin- 
cinnati Southern  Railway;"  or  that  there  is  a  corporation  or 
association  by  the  name  of  the  ** Cincinnati  Railway  Ccmi- 
pany;"  or  that  it  is  anything  else  than  an  alias  for  the  ** trus- 
tees of  the  Cincinnati  Southern  Railwa3\" 

It  is  true  one  of  the  witness(\s,  Durham,  stated  that  the  trus- 
tees of  the  Cincinnati  Southern  Railway,  mider  their  contract 
with  the  lessees,  the  Cincinnati  Railroad  Company,  had  to  keep 
the  roadbed  in  order  and  that  th(^  Cincinnati  Railroad  Com- 
pany had  nothing  to  do  with  the  repairs  on  the  road;  that  it 
only  runs  the  trains  on  the  road,  the  hands  re])airing  the  road 
being  under  the  ccmtrol  and  management  of  the  trustees  of  the 
Cincinnati  Southern  Railwav. 


Digitized  by 


Google 


1 


644  L.,  C.  &   L.  RY.  V.  COMMONWEALTH. 

But  in  the  absence  of  any  suggestion  by  the  defendant  that 
the  *' trustees  of  the  Cincinnati  Southern  Railway"  are  differ- 
ent from  the  **Cincinnati  Railway  Company,"  by  motion  to 
compel  the  Commonwealth's  attorney  to  elect  which  he  would 
prosecute,  or  otherwise,  this  court  can  not  presume  that  the 
lattf^r  is  anything  less  than  an  alias  or  another  name  for  the 
former;  or  that  there  is  in  fact  more  than  one  defendant. 

The  instruction  refused  being  asked  upon  the  assumption 
that  there  are  two  corporations  or  companies,  which  is  not  sat- 
isfactorily shown  by  plea  or  otherwise  to  be  the  fact,  was  prop- 
erly refused. 

We  perceive  no  error  in  the  instruction  given   by  the  court. 

Wherefore,  the  judgment  of  the  court  below  is  affirmed. 

Durham  &  Jaeol)s  for  appellant. 

P.  W.  Hardin  for  appellee. 


LOUISVILLE,  CINCINNATI  &  LEXINGTON  RAILWAY  v. 
COMMONWEALTH. 

(Filed  March  2,  1882.) 

1.  It  is  a  piibUc  nuisance  for  trains  on  railroad  to  cross  a  pubUc  road 
without  habitiiaUy  giving  such  signals  as  are  necessary  for  the  safety  of  the 
public,  to  warn  them  of  the  danger  of  approaching  trains. 

In  such  places  where  trains  pass  frequently  and  rapidly  the  best  warning, 
reasonably  within  the  power  of  the  railroad  managers,  should  be  given. 

8.  No  contributory  negligence  in  public  nuisance. 

*'When  a  nuisance  is  public,  annoying  the  members  of  the  community 
generally,  by  the  careless  and  incautious  exercise  of  a  hazardous  and  dan- 
gerous business  in  their  midst,  the  contributory  negligence  of  any  or  all  of 
them  furnishes  no  excuse  or  defense  to  a  prosecution  for  any  injury  to  the 
public  generjilly." 

Evidence  "to  prove  the  absence  of  casualties  on  other  roads  conducted  in  a 
more  populous  comnhmity,  and  at  intersections  of  highways  more  generally 
used  than  the  crossings  of  the  turnpike, ' '  was  properly  excluded  in  this 
case. 

Appeal  from  Kenton  Criminal  Court. 

Opinion  of  the  court  by  Judge  Hargis. 

This  was  a  prosecution  for  a  ccmimon  law  nuisance,  charged 
to  have  been  committed  by  the  appellant  at  a  crossing  of  the 
turnpike  and  its  railroad,  l^y  habitually  nmning  its  trains  at 
an  unsafe  and  unreasonable  rate  of  s])eed,  and  so  rapidly  as  to 
endanger,  hazard  and  injure  persons  traveling  upon  the  turn- 
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pike,  without  fSfiving  warning  signals,  or  taking  precautions  to 
avoid  injuring  such  persons  by  approaching  trains. 

A  trial  was  had,  and  a  verdict  and  judgment  rendered  against 
the  appellant  for  $500,  from  which  it  prosecutes  this  appeal, 
and  asks  a  reversal  of  the  judgment  because  of  erroneous  in- 
structions and  an  improper  exclusion  of  evidence  from  the 
jury,  and  a  refusal  to  sustain  the  motion  in  arrest  of  judgment. 

The  instructions  asked  by  the  appellant  and  rejected  by  the 
court  in  effect  negatives  the  legal  sufficiency  of  the  alleged  and 
proven  facts,  and  applies  to  this  character  of  case  the  doctrine 
of  contributory  negligence. 

This  court  said,  in  the  case  of  the  L.  &  X.  R.  R.  Co.  v.  Com- 
monwealth, 13  Bush,  890,  that  a  railroad  company  **may 
lawfully  rim  its  trains  at  any  reasonable  rate  of  speed,  but  it  is 
bound  to  take  reasonable  precautions  to  prevent  the  enjoyment 
of  its  privilege  from  injuring  those  crossing  its  road  upon  pub- 
lic highways.'' 

This  general  rule  must  be  considered  the  settled  huv  of  this 
iState,  and,  being  sound  in  principle,  we  perceive  no  reason  for 
departing  from  it. 

Tested  by  it  the  indictment  states  a  public  offense,  and  sub- 
stantially sets  forth  a  public  nuisance,  and  the  motion  in  arrest 
of  judgment  was,  therefore,  properly  overruled. 

The  evidence  shows  that  the  turnpike  is  daily  used  in  travel 
by  a  large  number  of  people  on  horseback  and  in  vehicles  over 
the  crossing.  Some  days  as  many  as  cme  hundred  and  fifty 
people  thus  travel  over  it.  The  turnpike  is  the  main  thorough- 
fare from  the  city  of  Covington  to  the  town  of  Independence, 
whither  the  public  officers,  attorneys  at  law  and  others  go  to 
transact  the  ordinary  official  business  of  the  county.  And  that 
the  appellant  ran  as  many  as  four  trains  a  day  over  the  cross- 
ing, at  the  rate  of  fifteen  to  twenty  miles  an  hour,  and  the 
formation  of  the  country  at  the  crossing  prevented  persons  ap- 
proaching it  along  the  pike  on  one  side  of  the  railroad  from 
seeing  trains  until  they  come  within  twenty-four  to  fifty  steps 
of  the  crossing.  This  evidence  clearly  establishes  the  fact  that 
the  safetv  of  the  numerous  persons  passing  over  the  crossing 
April,  1882—2 
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requires  that  warning  signals  should  be  given  of  the  approach 
of  trains. 

The  jury  by  their  verdict  in  effect  found  that  the  appellant 
habitually  failed  to  give  such  signals,  and  as  they  were  neces- 
sary to  the  safety  of  the  public  from  danger  of  approaching 
trains,  the  appellant  was  legally  convicted  unless  the  finding 
of  the  jury  is  without  evidence  to  support  it. 

This  is  evidence  of  failure  to  give  any  warning  signals  on 
several  occasions,  and  the  testimony  introduced  by  appellant 
to  establish  the  custom  of  ringing  the  bell  or  sounding  the 
whistle  on  the  approach  of  trains  to  the  crossing  does  not 
flhow  that  such  warning  signals  were  universally  given,  and  it 
lacks  some  of  the  elements  of  certainty. 

And  the  jury  having  fomid  that  the  evidence  was  sufficient 
to  establish  that  dereliction  of  duty,  we  are  not  inclined  to  dis- 
turb their  verdict,  as  it  is  not  without  evidential  support,  as 
the  frequency  and  rapidity  of  the  passing  trains  required  the 
best  warning,  reasonably  within  appellant's  power,  to  be  given, 
by  the  use  of  the  ordinary  signals  for  such  purposes  to  thepu))- 
lic  of  the  proximity  and  approach  of  such  trains. 

The  instructions  given  were  in  accord  with  the  law  and  ap- 
plicable to  the  facts  of  this  case,  but  those  refused  did  not  con- 
tain the  law  suited  to  the  facts  and  qiuUity  of  this  accusation. 

When  a  nuisance  is  public,  annoying  the  members  of  the 
community  generally  by  the  careless  and  incautious  exercise  of 
a  hazardous  and  dangerous  business  in  their  midst,  the  con- 
tributory negligence  of  any  or  all  of  them  furnishes  no  excuse 
or  defense  to  a  i)rosecuti(m  for  any  injury  to  the  public  gen- 
erally. 

The  greater  the  peril  to  which  the  public  is  exposed  the  more 
precaution  should  be  taken  by  those  in  control  of  the  power 
productive  of  the  hazard.  And  whatever  may  be  the  conduct 
of  individuals,  whether  incautious,  negligent  or  reckless,  neither 
railroads  nor  any  others  are  th(vrel)y  exempted  from  the  duty 
of  so  exercising  their  rights  as  not  unnecessarily  to  imperil  the 
safety  or  impair  the  privileges  of  the  public,  nor  can  they 
escape  responsibility  for  neglect  of  duty  on  the  ground  that  in- 
dividual members  of  the  community  unnecessarily  imi)eril 
their  own  safety. 
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The  princii)les  of  law  found  in  section  478,  2  Greenleaf 'a 
Evidence,  which  appellant's  counsel  insists:?  are  applicable  to  a 
public  nuisance,  relate  to  an  action  by  a  private  individual  for 
an  injury  to  his  person  or  property  growing  out  of  acts  which 
might  amount  in  fact  to  a  public  nuisance,  and  as  the  action 
is  not  for  an  injury  to  the  public  the  doctrine  of  contributory 
negligence  ai>plie8.  Where  the  injury  sought  to  be  remedied  is 
to  the  rights  of  the  individual  alone,  he  ought  not  to  recover 
<lamages  if  his  contributory  carelessness  caused  the  injury,  and 
it  can  not  make  any  difference,  so  long  as  the  individual  com- 
plains in  his  own  right,  that  the  injury  affects  the  whole  com- 
munity, but  the  rule  is  different  when  the  pu))lic  is  the 
complainant. 

Then  what  was  merely  a*  civil  injury  to  the  individual  })e- 
<;omes  more  a  public  offense,  which,  being  impersonal,  can  not 
be  excused  by  the  cimtril^utory  acts  of  persons. 

The  appellant  offered  to  prove  the  absence  of  casualties  on 
other  roads  conducted  in  a  more  populous  community,  and  at 
intersections  of  highways  more  generally  used  than  the  cross- 
ings of  the  turnpike  in  question,  and  the  evidence  was  excluded, 
and  we  think  correctly,  because  it  was  irrelevant  to  the  issue 
in  this  case,  which  was  ccmfined  to  the  appellant's  guilt  or  in- 
nocence of  the  offense  charged  in  the  indictment,  and  illus- 
trated none  of  the  legitimate  (piestions  involved  in  the  trial. 

Therefore,  the  judgment  must  be  affirnuHl ' 

M.  J.  Dudle3'  for  appellant. 

W.  W.  Cleary  and  P.  W.  Hardin  for  appellee. 


TONG,  &c.  v.  EIFORT,  &c 
(Filed  March  7,  1882.) 

1.  Mortgage,  embracing  homestead,  In  which  nhe  mortgagor's  wife  did 
not  unite,  created  a  lien  upon  the  land  subject  to  the  homestead  exemption 

When  the  homestead  was  set  apart,  and  the  balance  of  the  land  was  sold 
In  the  action  to  enforce  the  mortgage,  the  lien  of  the  mortgagee  was  ex- 
liausted. 

9.  Homestead  set  apart  In  actlonjto  enforce  a  mortgage  may  be  sold  and 
conveyed  absolutely  by  the  mortgagor  and  hisfwife. 

Such  a  conveyance  of  the  homestead,  with  or  without  a  valuable  consid- 
eration, is  vjilid,  regardless  of  the  claims  of  Jthe  grantor's  creditors,  it  being 
exempt  from  their  demnndrt. 
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3.  Personal  judgnieDt  againfit  heirs  for  debt  of  their  ancestor  was  erro- 
neous in  this  action,  in  which  it  was  not  alleged  that  they  had  received 
assets  from  such  ancestor! 

Appeal  from  Greenup  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hargis. 

Wni.  Tong  executed  a  mortgage  on  a  tract  of  land,  which 
embraced  his  homestead,  to  Rachel  Eifort,  to  secure  the  pay- 
ment of  $1,000,  which  she  had  lent  to  him. 

His  wife  did  not  subscribe  or  acknowledge  the  mortgage. 

Thereafter  an  execution  was  levied  on  said  land,  and  six 
acres,  including  the  dwelling  house,  being  first  set  apart  as  a 
homestead  to  Tong,  the  remainder  was,  under  the  execution, 
sold  subject  to  the  mortgage. 

Subsequently  Tong  and  wife,  in  consideration  of  past  services- 
and  an  agreement  to  clothe,  support  and  maintain  them  dur- 
ing their  natural  lives,  sold  and  conveyed  the  homestead  in 
fee  simple  to  Henr}^  Tong  and  his  sister,  Mrs   Cartwright. 

Mrs.  Eifort  and  her  husband  sought  to  foreclose  her  mort- 
gage during  the  lifetime  of  Wm.  Tong,  who  died  pending  the 
action,  which  was  revived  against  the  widow  and  heirs. 

Two  of  them,  the  vendees  in  fee  of  the  homestead,  asserted 
title  thereto  by  appropriate  pleadings,  which  Mrs.  Eifort  and 
her  husband  controverted,  and  alleged  that  their  purchase  was 
fraudulent. 

No  testimony  was  taken  by  either  ])arty,  and  the  court  upon 
the  pleadings  and  exhibits,  which  consisted  of  the  various  con- 
veyances, adjudged  that  the  whole  tract,  including  the  home- 
stead, be  sold  subject  to  the  right  of  occupancy  by  Tong's 
widow  and  children  during  her  natin'al  life,  and  also  rendered 
a  personal  judgment  against  the  widow,  son,  daughter  and  son- 
in-law  of  Wm.  Tong  for  the  amount  of  Mrs.  Eifort's  mortgage 
and  the  taxes  for  two  3'ears  which  had  become  due  upon  said 
land. 

From  that  judgment  the  widow  and  children  a])peal. 

And  the  first  question  is,  whether  the  mortgage  to  Mrs. 
Eifort  conveyed  to  her  the  homestead  of  Wm.  Tong. 

Section  13  of  article  13,  chai>ter  38,  General  Statutes,  has 
been  hitherto  construed  by  this  court  in  the  case  of  Lear,  &c.  v. 
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Totten,  &c.,  14  Bush,  108,  the  facts  of  which  are  similar  to 
those  of  this  case. 

It  was  held  in  that  case,  Totten  having  executed  a  mortgage 
embracing  the  homestead  in  which  the  wife  did  not  unite  and 
sul'sequently  joined  his  wife  in  an  absolute  sale  and  conveyance 
in  fee  of  the  homestead,  that  the  only  right  the  mortgagees 
acquired  was  a  lien  on  the  land,  subject  to  the  homestead  ex- 
emption, and  that  when  the  homestead  was  set  apart  and  the 
balance  of  the  land  sold  the  lien  of  the  mortgagees  was  ex- 
hausted. 

The  reason  given  in  support  of  that  opinion  is  this,  that 
*'the  creditor  can  not  subject  the  homestead  to  the  payment  of 
his  debt  by  reason  of  any  mortgage  unless  the  exemption  is 
waived  as  provided  by  statute." 

And  the  statute  expressly  says  that  *'no  mortgage,  release 
or  waiver  of  such  exemption  shall  be  valid  unless  the  same  be 
in  writing,  subscribed  by  the  defendant  and  his  wife  and  ac- 
Icnowledged, "  etc. 

The  mortgage  by  Wm.  Tong  did  not  convey  his  right  or  in- 
terest in  the  homestead,  simply  because  the  mortgage  was  not 
subscribed  and  acknowledged  })y  his  wife  in  conformity  to  the 
requisitions  of  the  statute.  And,  as  held  in  the  case  cited,  there 
is  no  reason  why  Tong  had  not  the  right  to  sell  it,  as  he  might 
have  done  had  no  mortgage  been  executed. 

The  sale  and  conveyance  to  the  son  and  daughter  was  abso- 
lute, and  although  the  recital  of  a  valuable  consideration  in 
the  deed  is  no  evidence  against  the  appellees,  who  were  neither 
parties  nor  privies  to  it,  the  conveyance  is  valid,  as  the  grantor 
had  the  right,  with  or  without  a  valuable  consideration,  to  sell 
and  convey  his  homestead,  regardless  of  the  claims  of  his  cred- 
itors, it  being  exempt  from  their  demands. 

The  appellees  did  not  allege  in  any  of  their  ])leading8  that 
the  appellants,  or  either  of  them,  had  received  any  assets  from 
their  ancestor,  hence  the  personal  jiuigment  against  them  for 
his  debts  was  erroneous.  (Anderson,  &c.  v.  Billis'  Adm'r,  2 
Duvall,  888. ) 

.Henrj^  Tong  alleged,  and  it  was  not  denied,  that  he  had  paid 
$41  of  the  taxes  which  Mrs.  Eifort  had  discharged,  and  he 
•should  have  been  credited  with  that  sum.     The  failure  of  the 
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court  to  allow  this  credit  was  not  a  clerical  misprision,  but  an- 
error  of  law,  because  the  pleading  of  tlie  appellant,  Henry 
Tong,  entitled  him  thereto,  and  the  appellees  nowhere  stated 
in  their  pleadings  the  amount  or  acknowledged  the  credit. 

Therefore,  the  judgment  is  reversed  and  cause  remanded  for 
further  proceedings  consistent  with  this  opinion. 

Roe  <fe  Roe  and  T.  H.  Payne  for  appellants. 

E.  F.  Dulin  and  B.  F.  Bennett  for  appellees. 


PADUCAH   &   ELIZABETHTOWN  RAILROAD  COMPANY 
V.  COMMONWEALTH. 

(Filed  March  9,  1882.) 

1.  Indictment  of  railroad  company  for  a  pubUc  nuisance,  alleged  to  have 
been  committed  by  neglecting  to  keep  in  repair  the  crossing  where  its  road 
intersects  with  the  Leitchfield  and  Elizabethtown  public  highway,  although 
not  verbally  accurate  was  sufficient. 

Where  a  railroad  company  lays  its  track  across  a  public  highway  it  has 
control  over  the  full  extent  of  its  right  of  way,  and  becomes  responsible  to 
the  public  and  individuals  for  injuries  resulting  from  a  failure  to  repair  or 
from  unskillful  repairs  of  such  crossing,  aud- 
it was  the  railroad  company's  duty  to  keep  the  crossing  and  its  immediate 
approaches  in  such  repair  as  would  enable  the  public  to  use  it  with  reason- 
able security  and  convenience. 

2.  Verdict  decided  by  lot  is  forbidden,  and  for  this  reason  the  judgment. 
api)ealed  from  is  reveised  in  this  case. 

Appeal  from  Grayson  Criminal  Court. 

Opinion  of  the  court  by  Judge  Hargis. 

The  appellant  company  was  indicted  for  a  public  nuisance^ 
alleged  to  have  been  committed  by  neglecting  to  keej)  in  repair 
the  crossing  where  its  road  intersects  with  the  Leitchfield  and 
Elizabethtown  public  highway. 

The  facts  stated  in  the  indictment  constitute  a  public  nui- 
sance and  the  allegations  thereof  are  legally  sufficient,  although 
not  verbally  accurate,  yet  they  are  so  plainly  stated  that  a  per- 
son of  ordinary  understanding  would  know  what  is  intended. 

The  evidence  establishes,  with  reasonable  certainty,  that  the^ 
crossing  was  very  muddy  and  miry,  and  that  the  iron  rails  of 
appellant's  road  were  as  much  as  six  or  eight  inches  above  the 
level  of  the  highway,  so  that  it  was  difficult  to  draw  wagons 
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and  vehicles  up  over  them,  and  that  it  was  dangerous  to  ani- 
mals  and  persons  to  travel  over  the  crossing,  which  was  per- 
mitted to  remain  so  out  of  repair  for  at  least  six  weeks  before 
the  indictment  was  made. 

Soon  after  the  indictment  the  appellant  repaired  the  cross- 
ing and  has  kept  it  in  good  order  ever  since. 

From  a  verdict  and  judgment  for  .$7(K)  against  it  the  appel- 
lant has  appealed,  and  insists  that  it  was  not  bound  to  repair 
that  part  of  the  crossing  outside  of  and  approaching  the  rails 
of  it«  road,  although  within  thirty  feet  of  them  and  embraced 
by  the  company's  right  of  way,  but  that  the  duty  of  repairing 
that  portion  of  the  crossing  belonged  exclusively  to  the  sur- 
veyor of  the  public  highway.        , 

Any  authorized  use  of  the  highway,  in  the  absence  of  special 
authority  under  the  charter,  must  be  presumed  to  have  been 
granted  on  the  condition  that  its  exercise  should  be  consistent 
with  the  establishment  of  the  highway  and  accordant  with  its 
us6  by  the  public. 

The  restoration  of  highways  with  which  railroad  companies 
have  interfered  is  generally  regulated  by  statute,  but  where 
there  is  no  statute  the  common  law  requires  that  the  railroad 
companies  should  restore  them  to  such  ccxndition  as  will  not 
impair  their  usefulness,  **for  it  can  scarcely  be  supposed  that 
the  legislature  intends  in  any  case  to  allow  a  railroad  company 
needlessly,  and  permanently,  to  destroy  a  public  way."  (Sec- 
tion 452,  Sherman  and  Redfield  on  Negligence. ) 

And  it  would  seem  to  be  a  necessary  corollary  from  this  rule 
that  the  railroad  company  should  not  be  afterwards  permitted 
to  destroy  the  usefulness  of  a  public  way  by  allowing  its  own 
road,  and  the  approaches  thereto,  to  become  dangerous  for  the 
want  of  repairs. 

Where  an  individual  or  railroad  company  permanently  occu- 
pies a  highway  or  street  which  is  a  public  road,  they  are  bound 
to  keep  the  portion  occupied  by  them  **in  such  a  reasonable 
state  of  repair  that  travelers  may  safely  pass  over  them.'^ 
(Section  357,  Ibid.) 

And  in  discussing  this  question  the  court  said,  in  Oakland 
R.  Co.  V.  Fielding,  48  Penn.  St.,  820,  that  it  was  the  railroad 
company's  duty  to  keep  the  street,  where  the  injury  occurred 
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•^nd  its  road  occupied  it,  in  good  repair,  and  they  are  primarily 
liable  for  an  injury  occasioned  by  the  want  of  repair. 

It  is  the  result  of  several  authorities  that  a  railroad  com- 
pany, having  undertaken  to  lay  down  its  track  along  a  street 
which  is  a  public  road,  is  bound  to  lay  it  down  proi>erly,  and 
to  keep  it  in  a  proper  condition  (1  Daly,  148;  9  N.  Y.,  168; 
1  Hilt.,  48(5).  So  where  a  railroad  company  lays  its  track  acrosa 
a  public  highway,  reason  and  necessity  unite  in  demanding 
that  the  company  should  have  ])araniount  control  over  the  full 
extent  of  its  right  of  way,  and  the  right  to  make  and  regulate 
the  repairs  necessary  to  the  use  of  crossings  by  the  public,  and, 
as  a  consequence  of  this  authority,  become  responsible  to  the 
public  and  individuals  for  injuries  resulting  from  a  failure  to 
repair,  or  from  unskillful  re]iairs  of  such  crossings. 

For  if  overseers  of  highways  traversing  railroads  are  either 
admitted  or  required  to  enter  the  space  covered  by  the  com- 
pany's right  of  way  uncontrolled  by  it,  for  the  purpose  of 
repairing  the  crossings  or  approaches  to  them,  disastrous  can- 
sequences  might  result  to  the  company  from  the  negligence  «)r 
imskillfulness  of  overseers  without  the  power  or  ])rivilege  to 
avoid  them. 

For  these  reasons  wo  think  it  was  the  company's  duty  to  keep 
the  crossing  and  its  immediate  approaches  in  such  repair  as 
would  enable  the  public  to  use  it  with  reasonable  security  and 
convenience. 

But  the  appellant  maintains  that  the  verdict  was  decided  by 
lot  and  was  not  a  fair  expression  of  opinion  })y  the  jurors. 

This  was  one  of  the  grounds  relied  on  for  a  new  trial,  and  in 
support  of  it  the  affidavits  of  four  members  of  the  jur}^  were 
read  on  the  trial  of  the  motion. 

They  swear  that  under  the  influence  of  one  of  their  numljer 
who  said  the  practice  was  allowable,  each  juror  put  down  on  a 
piece  of  pa])er  the  amount  of  fine  he  thought  ought  to  he  as- 
sessed, the  whole  were  added  together,  and  the  result  divided 
by  twelve,  and  the  sum  so  found  was  $700,  for  which  the  ver- 
dict was  rendered. 

They  state  that  before  the  verdict  was  thus  ascertained  they 
agreed  that  it  should  depend  upon  the  result  of  the  division, 
and  the  amount  of  the  verdict  was,  in  their  opinion,  more  than 
was  right. 
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Some  of  the  jurors  set  down  sums  as  higli  as  |8,000,  which 
was  manifestly  unjust,  excessive  and  the  result  of  passion. 

A  verdict  thus  obtained  and  given  is  highly  reprehensible, 
and  the  consequence  of  a  decision  by  lot  which  is  forbidden  by 
section  271,  Criminal  C(xle,  that  provides  '*if  the  verdict  have 
been  decided  by  lot,  or  in  any  other  manner  than  by  a  fair  ex- 
pression of  opinion  by  the  jurors,"  it  shall  be  a  cause  for  a  new 
trial. 

And  for  the  pur[>ose  of  effectively  destroying  the  practice  of 
finding  verdicts  by  lot  in  cases  of  felony  and  misdemeanors 
prosecuted  by  indictment  the  Ctxle  provides,  by  section  272, 
that  a  juror  may  be  examined  to  establish  that  the  verdict  was 
made  by  lot. 

While  we  think  the  necessity  for  preventing  such  verdicts  is 
great,  we  also  recognize  the  danger  in  overturning  verdicts  by 
the  evidence  of  those  who  have  solemnly  agreed  to  them  in  the 
privacy  and  sanctity  of  the  jury  room,  ypt  when  the  evidence 
of  the  jurors  is  clear,  undoubted  and  uncontradicted  that  the 
verdict  was  decided  by  h)t,  it  ought  to  be  set  aside. 

Verdicts  found  by  lot  are  the  issue  of  i:?n(, ranee,  passion  or 
indifference  to  the  rights  of  life,  li})erty  and  ])r()i)erty,  and 
shows  an  utter  disrt^gard  for  the  rules  of  law  and  fair  deduc- 
tions that  should  be  nuide  from  the  evidnncp,  ai)d  thej'  should 
not  be  tolerated  in  cases  of  this  character. 

Therefore,  the  jiulgment  is  reversed  and  cause  remanded, 
with  directions  to  grant  appellant  a  new  trial. 

H.  C.  Pindell  and  P.  H.  Darby  for  appellant. 

P.  W.  Hardin  for  app*^llee. 


BP:LL  v.  KEACH. 
(Filed  March  11,  1882.) 

1.  Housekeeper  with  a  family— In  le^al  contemplation,  whoever  it  is  the 
natural  or  moral  dutj'  cf  the  debtor  to  support  or  is  dependent  upon  him 
for  support,  may  be  considered  as  a  member  of  his  family. 

A  bastard  child  constituted  part  of  the  family  in  this  case. 

See  original  opinion  in  this  case,  ante,  620. 

Appeal  from  Jefferson  Common  Pleas  Court. 

Chief  Justice  Lewis  delivered  the  following  response  to  a 
petition  for  rehearing : 
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The  only  condition  or  qualification  required  of  a  debtor  who 
claims  the  benefit  of  the  exemption  laws  is  that  he  shall  be  a 
bona  fide  housekeeper  with  a  family. 

In  legal  contemplation  whoever  it  is  the  natural  or  moral 
duty  of  the  debtor  to  support,  or  is  dependent  upon  him  for 
support,  jnay  be  considered  and  treated  as  a  member  of  his 
family.  Accordingly  it  has  been  consistently  held  that  the  in- 
fant brother  or  sister  or  aged  or  helpless  parent  of  the  debtor 
may  constitute  a  family  in  the  meaning  of  the  law;  for  public 
policy  and  the  interests  of  society  require  that  the  humane  pro- 
visions of  the  exemj)tion  laws,  in  the  absence  of  positive  re- 
strictions, should  be  tlms  extended  and  applied. 

The  same  reasons  that  exemj)t  from  execution  certain  prop- 
erty of  the  del)tor,  in  order  that  he  may  be  enabled  to  support 
his  dependent  brother,  sister  or  parent,  require  that  he  should 
likewise  be  protected  and  encouraged  to  reclaim,  support  and 
bring  n\}  in  proper  courses  his  bastard  child. 

In  an  opinion  sucli  an  interpretation  of  the  exemption  law 
is  demanded  by  humanity  and  public  policy,  and  is  consistent 
and  reasonable. 

The  ])etition  for  rehearing  is,  therefore,  overruled. 

M.  A.  &  D.  A.  Sachs  for  appellant. 

J,  L.  Clemmons  for  apjx^llee. 


barbep:  v.  fox. 

(Filed  March  10,  1882.) 

1.  Three  years'  time  to  redeem  land  sold  to  satisfy  a  contractors'  lien  un- 
der the  charter  of  lh51  of  the  city  of  I^uisville  was  required  to  be  reserved 
by  the  court  conflrniing  the  sale,  not  by  the  court  decreeing  the  sale. 

^ee  original  opinion  in  this  case,  ante,  426. 

Appeal  from  Louisville  Chancery  Court. 

Chief  Justice  Lewis  delivered  the  following  response  to  a 
petition  for  n^hearing: 

By  the  5th  section,  7th  article  of  the  statute,  under  which 
the  ])roperty  of  ap])enees  was  sold,  it  was  made  the  duty  of  the 
court  confirming,  not  tlie  court  decreeing,  a  sale  of  it  to  reserve 
in  the  (?rder  of  confirmation  their  right  to  redeem  at  any  time 
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within  three  years  from  the  date  thereof,  and  to  also  prescribe 
the  terms -upon  which  they  might  exercise  that  right.  But  the 
order  of  confirmation  made  June  24,  1870,  contained  neither  a 
reservation  or  recognition  of  the  right,  but  was  made  absolute 
and  nnc(mditional. 

By  the  same  section  it  is  provided  that  the  court  shall  not 
cause  a  conveyance  of  the  property  to  be  made  to  the  purchaser 
until  the  time  for  redeeming  has  expired.  But  the  court,  in  the- 
same  order,  directed  the  commissioner  to  then  execute  a  deed 
to  the  purchaser,  Barbee. 

Barbee  had  no  right  to  the  possession  of  the  property  until 
the  expiration  of  three  years  from  the  date  of  the  order  of  con- 
firmation,  and  then  only  upon  the  failure  of  appellees  to  re- 
deem. But  he  held  the  possession  from  1857  until  1879,  when 
the  judgment  now  appealed  from  was  rendered,  undisturbed  ))y 
the  order  of  June  24,  1870. 

So  that  if,  after  the  expiration  of  sixty  days  from  the  date 
of  that  order,  when  under  section  800,  Myers'  Code,  the  power 
of  the  court  to  vacate  or  modify  it  ceased,  appellees  had  offered 
to  redeem  the  property  they  would  have  found  appellant  Bar- 
bee in  possession,  claiming  under  a  deed  made  in  pursuance  of 
an  order  that  the  court  was  then  without  the  power  to  set  aside, 
and  their  right  to  redeem  ignored,  if  not  adjudged  to  have 
terminated. 

There  is  no  other  way  to  account  for  such  palpable  violation 
of  the  statute  except  upon  the  idea  that  the  court,,  when  the 
order  of  June  24th  was  made,  was  of  the  opinion  that  the  right 
of  appellees  to  redeem  had  expired  at  the  end  of  three  years 
from  the  date  of  the  sale  made  in  1857,  and  did  not  then  exist 
at  all;  and  it  is  difficult  to  avoid  that  conclusion  if,  as  counsel 
for  appellant  contends,  the  reservation  of  the  right  to  redeem 
made  in  the  judgment  for  the  sale  of  the  property  is  to  be  con- 
sidered as  a  substantial  and  sufficient  compliance  with  the 
statute. 

The  legal  effect  of  the  order  of  June  24th  was  to  make  the  right 
of  appellees  to  redeem  questionable,  if  it  was  not  conclusive- 
against  them,  and  to  compel  them,  though  willing,  and  able  ta 
redeem,  to  resort  to  proceedings  not  required  by  the  letter  or 
spirit  of  the  statute  in  order  to  recover  of  appellant  possession 
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of  their  property,  and  to  divest  him  of  the  title  which  the  court 
had  prematurely  and  improperly  caused  to  he  conveyed  to  him. 

The  limitation  of  three  years,  therefore,  did  not  begin  to  run 
until  the  jiulgment  appealed  from  was  rendered,  when,  for  the 
first  time,  the  right  to  redeem  was  recognized  and  the  free  and 
unobstructed  exercise  of  that  right  ])rovided  for  in  the  manner 
required  by  the  statute. 

The  petition  for  rehearing  is  overruled. 

Geo.  B.  Eastin  and  Russell  &  Helm  for  appellant. 

J.  R.  Boone  for  appellee. 


BERRY  V.   PUSEY. 

(Filed  March  2^\  1882.) 

1.  Abatement— Action  against  the  owners  can  not  be  pleaded  in  abatement 
in  an  action  against  the  captain  of  a  steamboat,  on  an  alleged  contract 
made  by  the  captain,  under  the  circumstances  of  this  case. 

2.  PhTsirlan  treating  patient  by  request  of  the  captain  of  a  steamboat, 
who  lefi  the  patient  at  his  ollice  with  the  request  that  he  should  treat  him, 
is  entitled  to  recover  for  his  services  against  such  capttiiu. 

3.  Ob;'*ction  to  verdicts,  because  not  signed  by  the  foreman  of  the  jury,  iu 
a  civil  .-iction  is  unavailable,  when  first  made  in  the  Court  of  Appeals. 
iSuch  objection  should  be  made  in  the  trial  court  at  the  proper  time. 

Appeal  from  Meade  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. . 

It  is  evident  from  the  history  of  this  case,  as  detailed  by  the 
witnessc^s,  that  the  appellant,  either  for  himself  or  thcjse  he 
was  representing,  undertook  to  hav(i  young  Bayard  taken  care 
of  and  treated  by  medical  skill,  on  account  of  the  injury  he 
had  received  by  reason  of  the  accident  occurring  on  the  l)oat  of 
which  the  appellant  was  captain. 

This  injury  seems  to  have  been  the  result  of  negligence  on 
the  part  of  the  owners  of  the  boat  or  its  employes,  and  the 
claim  of  Bayard  for  damages  afterwards  compromised,  but 
whether  so  or  not  the  young  man  was  taken  to  Brandenburg  at 
the  instance  of  the  appellant,  and  from  what  transpired  at  the 
time  both  the  young  man  and  his  parents  had  the  right  to  be- 
lieve that  the  appellant,  either  for  himself  or  the  company  for 
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which  he  was  acting,  was  assuming  the  liabilities  that  must 
necessarily  arise  from  the  medical  treatment  of  the  injured  boy. 

He  took  him  on  his  boat  to  Brandenbui^g  and  had  him  car- 
ried to  the  office  of  Dr.  Shernal,  the  physician  of  the  young 
man's  family,  and  the  doctor  being  absent,  he  was  carried  by 
the  appellant  and  others  to  the  office  of  Dr.  Pusey,  the  appel- 
lee. This  surgeon  being  also  absent,  and  the  appellant  being 
desirous  of  pursuing  his  journey  with  the  boat,  had  the  young 
man  left  at  the  office  of  the  appellee,  with  instructions  to  have 
every  necessary  attention  given  him  and  have  him  ready  to  be 
sent  home  on  the  boat  going  down  that  Jiight.  The  appellant 
leaving  for  his  boat,  the  appellee  came  to  his  office,  and  find- 
ing the  young  man  there,  carefully  and  skillfully  dressed  his 
mangled  limb  and  had  him  in  such  a  condition  as  to  enable 
him  to  go  back  to  his  home  the  same  evening,  in  accordance 
with  appellant's  request,  on  the  return  boat.  This  was  the 
substance  of  the  testimony  introduced  by  the  appellee,  and  the 
principal  error  complained  of  is  the  refusal  of  the  court  to  in- 
struct the  jury  to  find  for  the  defendant.  We  think  that  mo- 
tion was  properly  overruled  as  the  facts  of  this  case,  although 
Pusey  may  never  have  seen  or  even  known  the  appellant, 'au- 
thorized the  verdict  against  him.  The  appellant,  it  is  true, 
testified  after  the  motion  for  a  nonsuit  was  overruled,  denying 
any  employment  of  the  appellee  or  any  authority  given  others 
to  employ  him,  still  the  facts  were  all  before  the  jury  and  it  is 
their  province  alone  to  pass  upon  such  questions.  The  insti- 
tution of  an  action  originally  by  the  appellee  against  the  packet 
company  and  its  then  pendency  could  not  be  pleaded  in  abate- 
ment to  this  action,  as  the  parties  were  not  the  same,  nor  was 
it  conclusive  against  the  claims  asserted  against  the  appellant. 

Pusey  had  the  right  to  presume  that,  as  the  appellant  was  the 
captain  of  the  boat  and  as  such  the  agent  of  the  ccmipany  in 
the  transaction  of  its  business,  the  company  would  voluntarily 
assume  the  payment  of  the  bill,  and  may  have  supposed  that 
the  company  was  legally  responsible  t-o  him  for  the  debt;  but 
when  it  appeared  that  the  appellant  denied  any  authority  to 
make  the  employment  and  the  suit  against  the  company  was 
virtually  abandoned,  the  question  arose  as  to  who  was  liable 
under  the  facts  of  the  case.  The  young  man  occuj)ied  no  sucli 
relation  by  blood  or  employment  to  the  appellant  as  would 
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create  an  implied  promise  to  pay,  but  he  did  bring  tlie  young 
man  to  the  office  of  the  surgeon  to  have  his  wound  examined 
and  dressed  by  him,  that  had  originated,  as  was  supposed  at 
the  time,  from  some  negligence  of  those  in  charge  of  the  boat. 
Having  carried  the  young  man  to  the  office  of  the  surgeon,  the 
appellant  left  instructions  to  have  him  attended  to  so  that  he 
might  return  on  the  evening  boat.  This  was  done  and  the  sur- 
:geon  should  be  paid,  and  upon  the  facts  of  this  case  the  jury 
had  the  right  to  say  that  the  employment  was  made  by  the  a])- 
pellant. 

Several  interrogatories  were  propounded  b}'  the  appellee,  or 
^t  his  instance,  to  be  answered  by  the  jury;  also  others  pro- 
pounded by  the  appellant. 

The  third  question  propounded  by  the  defendant  and  appel- 
lant was:  *'Did  the  defendant,  Berry,  employ  the  plaintiff, 
Pusey,  to  perform  the  services  charged?"  The  court  at  the 
time  told  the  jury  that  before  they  could  answer  this  question 
in  the  affirmative  they  must  believe  that  the  services  were 
rendered  at  the  instance  and  request  of  the  defendant,  and  that 
to  arrive  at  a  conclusion  they  should  take  into  consideration 
all  the  facts  and  circumstances  proven  in  the  case.  It  is  cer- 
tain that  the  plaintiff  had  the  right  to  ask  for  an  instniction, 
similar  in  effect,  bearing  upim  the  general  issue  as  made.  This 
was  in  fact  the  issue  without  the  aid  of  a  special  interrogatory, 
and  we  perceive,  for  this  reason,  no  objection  to  the  instnic- 
tion. In  fact  the  special  inter  rogatory'  needed  some  explana- 
tion by  the  court,  as  the  jury  might  have  inferred  that  the 
presence  of  the  defendant  at  the  time  was  necessary  to  the  em- 
ployment, or  that  a  special  authority  in  express  words  had  bepn 
given  to  others  to  employ  the  appellee.  Besides,  the  interrog- 
atories prop<mnded  by  the  defendant  not  only  embraced  the 
controlling  facts  in  the  case,  but  the  jury  was  required  to  an- 
swer questions  that,  if  responded  to  the  one  way  or  the  other, 
could  not  have  affected  the  finding,  but  conduced  to  confound 
the  jury  in  their  efforts  to  arrive  at  tlie  truth.  The  s])ecial  in- 
terrogatories authorized  to  be  propounded,  such  as  the  court  is 
required  to  propound  at  the  instance  of  either  party,  are  such 
as  will  elicit  a  ros])()nse  to  the  existence  or  nonexistence  of 
certain  alleged  facts,  the  truth  of  which,  if  established,  must 
ccmtrol  the  vi»rdict. 
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I 

t  In  this  case  the  jiirj^  at  the  instance  of  the  defendant,  was 

required  to  answer  whether  or  not  the  appellee  knew  the  appel- 
lant, and  whether  the  appellant  knew  the  appellee.  The  re- 
sponse to  the  questions  might  have  been  either  way  and  still 
not  inconsistent  with  a  verdict  either  for  the  one  party  or  the 
other.  Did  he  employ  the  plaintiff  or  authorize  any  one  else 
to  employ  him  to  attend  to  the  injured  man?  Did  he,  when 
leaving,  give  instructions  to  those  present  to  have  the  doctor 
administer  to  the  patient?  These  questions,  if  answered  in  the 
negative,  would  be  inconsistent  with  a  verdict  for  the  appellee, 
and,  if  answered  in  the  affirmative,  either  question  must  be 
consistent  with  a  verdict  for  him.  It  is  the  controlling  facts 
of  a  case  that  the  jury  may  be  called  upon  to  esta})lish  or  nega- 
tive by  a  respcmse  to  a  special  interrogatory,  and  not  the  mere 
evidence  as  to  the  existence  or  nonexistence  of  these  facts. 

It  is  also  urged  as  a  ground  for  a  reversal  that  neither  the 
general  or  special  verdict  was  signed  by  the  foreman  of  the 
jury.  We  think  this  provisi(m  of  the  Code  is  merely  directory, 
particularly  in  civil  cases,  and  certainly  the  objection  comes 
too  late  after  the  jury  has  been  discharged.  The  jury,  when 
the  verdict  in  this  case  was  returned  into  court,  heard  the  an- 
swer to  the  special  interrpgatories  read  ))y  the  foreman,  and  the 
verdict  was  then  handed  to  the  clerk,  and  again  read  by  him, 
and  the  jury  asked  if  it  was  tli(dr  verdict  and  an  affirmative  re- 
sponse was  made.  The  verdict  was  then  entered  of  record  and 
made  the  judgment  of  *the  court,  and  is  binding  on  the  parties 
to  it.  We  preceive  no  error  to  the  prejudice  of  the  party  com- 
plaining in  this  case. 

Lewis  &  Farleigh  for  appellant. 

Benter  &  Brashears  and  T.  B.  Farleigh  for  appellee. 


COMMONWEALTH  v.  GREEN. 
(Filed  March  28,  1882.) 

1.  Indictment  should  not  always  follow  the  language  of  the  statute. 

Indictment  of  physician  for  administering  whisky  to  a  person  without  a 
proper  examination  was  defective  because  it  did  not  state  facts  showing  his 
bad  faith  in  administering  it. 

Appeal  from  Monroe  Circuit  Court. 

Opinion  of  the  court  V)y  Judge  Pryor. 
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The  indictment  is  defective  and  the  demurrer  was  properly 
sustained.  Whether  the  physician  made  a  proper  examination 
of  the  patient,  with  the  purpose  of  administering  the  whisky  as 
a  medicine  in  good  faith,  is  not  to  be  determined  by  the  pleader. 
It  will  not  always  answer  in  a  pleading  to  follow  the  language 
of  the  statute  in  framing  an  indictment,  and  this  is  of  that 
class  of  cases.  The  examination  of  the  patient  may  have  been 
thorough  on  the  part  of  the  physician,  and  still,  in  the  opinion 
of  the  pleader  or  of  the  grand  jury,  not  a  proper  examination. 
The  facts  must  be  alleged  showing  a  violation  of  the  statute, 
unless  the  physician  with  the  intent  to  avoid  the  statute  and 
knowing  the  party  was  in  no  want  of  the  stimulant,  prescribed 
it  for  him,  or  gave  him  the  whisky,  without  making  any  ex- 
amination whatever  for  the  purpose  of  ascertaining  whether 
he  was  in  need  of  the  liquor  given  him.  This  statute  should 
not  be  so  construed  as  to  interfere  with  professional  duty,  and. 
before  the  physician  can  be  subjected  to  a  fine  for  its  violation 
the  facts  showing  his  bad  faith  in  administering  the  whisky 
must  be  alleged  and  proven.     The  judgment  is  affirmed. 

P.  W.  Hardin  for  appellant. 

W.  H,  Botts  for  appellee. 


TURNER  V.  RANKIN. 

(Filed  March  80,  1882.) 

1.  Surety  is  discharged  from  UabiUty  by  lapse  of  seven  years  after  cause  of 
action  accrued  or  the  maturity  of  his  obUgation. 

2.  When  the  claim  against  the  surety  could  not  l)e  paid  or  collected  with- 
out an  order  of  court,  although  no  cause  of  action  could  exist  until  such 
order  was  made,  the  surety  is  discharged  in  seven  years  after  the  maturity 
of  the  note. 

The  fact  that  the  surety  was  an  attorney  in  the  action  in  which  such  a 
not-e  was  executed  does  not  render  him  liable  as  such  surety  after  the  lapse 
of  seven  years  after  the  mr.turity  of  the  note. 

Appeal  from  Henderson  Common  Pleas  Court. 

Opinion  of  the  court  by  Judge  Pry  or. 

On  the  9th  of  September,  in  the  year  1867,  an  order  was 
made  in  an  action  pending  in  the  Henderson  Circuit  Court,  in 
the  name  of  Jacob  Rouse's  Adm'rs  v.  Rouse's  Heirs  and  Credi- 
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tors,  by  which  Adam  Rankin,  as  receiver,  was  ordered  to  loan 
out  the  sum  of  $1,175.91,  the  amount  of  a  certain  finul  that 
was  claimed  in  said  acti<m  to  belong  to  W.  S.  Hicks,  and  not 
to  the  estate  of '^Rouse.  The  order  recites:  '*The  parties  ap- 
peared by  their  counsel,  and  on  motion  of  the  plaintiff  it  is  or- 
dered that  Adam  Rankin  be  appointed  a  receiver  herein,  and  is 
directed  to  loan  out  the  sum  of  $1,175.91,  on  deposit  in  the 
Farmers  Bank  to  the  credit  of  J.  S.  Rouse,  D.  S.,  as  mentioned 
in  the  petiticm,  for  the  term  of  six  months;  that  he  take  bond 
with  good  security,"  <fec.  The  receiver  loaned  the  money  to  L. 
W.  Trafton  and  took  from  him  his  note  for  the  money,  with 
the  appellant  as  surety,  payal)le  as  follows: 

'*yix  months  after  date  we,  L.  \V.  Trafton,  principal,  and 
H.  F.  Turner,  surety,  promise  to  pay  A.  Rankin,  as  receiver 
in  case  of  J.  S.  Rouse's  administrator  against  his  heirs  and 
creditors,  the  sum  of  eleven  hundred  and  seventy-five  dollars 
and  ninety-one  cents,  with  interest  from  this  date. 

(Signed:)     '^L.  W.  TRAFTON,   ' 
''IL  F.  TURi\p]R. 

^'Henderson,  vSeptember  10,  18()7. " 

The  receiver  reported  his  acts  to  the  court,  with  the  note 
taken  from  these  parties,  and,  the  litigation  continuing  for 
many  years,  no  effort  was  made  to  collect  this  note  mitil  the 
19th  of  December,  1877,  when  the  attorneys  for  Hicks,  who 
was  claiming  this  fund,  obtained  an  order  of  court  directing' 
the  receiver,  Rankin,  to  collect  the  money  and  reloan  it.  A 
period  of  near  ten  years  had  elapsed,  from  the  maturity  of  the 
note  to  the  making  of  this  order.  Trafton,  the  i)rincipal,  had 
died  insolvent,  and  the  surety.  Turner,  resisting  payment,  the 
receiver,  by  a  subsequent  order  of  court,  was  directed  to  insti- 
tute this  action.  The  princii)al  defense  relied  on  was  the  stat- 
ute of  limitations,  and  upon  the  hearing  a  judgment  was 
rendered  against  the  surety.  The  judgment  below  was  rendered 
on  the  ground  that  no  cause  of  action  accrued  to  the  parties 
in  interest  or  to  the  receive,  until  an  order  of  court  was  en- 
tered directing  the  collection  of  the  money;  and  the  two  cases 
reported  in  8  Bush,  of  Barbee  v.  Pitman  and  Rankin  v.  White, 
are  relied  ou  as  sustaining  the  acti(m  of  the  court  below.  In 
the  case  of  Barbee  v.  Pitman,  the  bond  was  executed  to  the 
April,  1882—3 
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officer  who  had  sold  property  under  an  attachment,  pa3'able  in 
ninety  days,  for  such  uses  as  may  hereafter  })e  adjudged  by  the 
Adair   Circuit  Court;    and    in    Rankin  v.    White,    was   where 
money  deposited  in  court  h:id  been  loaned  out  by  an  order  of 
court  for  the  benefit  of  conflicting  creditors,  as  in  this  case. 
In  the  two  cases  it  was  urged  that  the  surety  was  released  by 
reason  of  the  failure  of  the  parties,  or  some  one  for  tliem,  to 
issue  an  execution  within  a  year  after  the  bonds  becauu*  due; 
that  these  bojids  had  the  force  of  a  judgment,  and  upon  which 
an  execution  should  luive  issued.     The  bonds  in  neither  of  the 
cas(»s  cited  were  such  as   would  eiuil)le  the  parties  to  have  exe- 
cution issued  upon  them    without  first  obtaining  an  order  of 
court,  and  then  the  proceeding  would   be   by  rule.     The  c(mrt 
miglit,  it  is  true,  have  enforced  either  bond  by  rule  or  execu- 
tion, after  payment  demanded  by  the  reccuver,  or  some  one  au- 
thorized to  collect  the  money  under  an  order  of  court.     Tlie 
■  receiv(»r  having  loaned   tlie   money,  in  thc^  case  of   Rankin  v. 
•White,  had  no  power  to  collect  it  and  the  debtor  no  right  t<i 
pay  it  to  thf?  receiver  or  the  parties  until  ordered  1)V  the  ccmrt, 
and  when    so  Ordered    the  refusal  to  pay  by  the  debtt)r   would 
havf»  autliorized  tlu^  procepdiiij^  ))y  rule  or  execution.     It   is, 
therefore,  evident  that  such  obligations  do  not  fall  within  the 
statute  requiring  an  execution  to  issue  u])on  them  witliin  a  year 
from   maturity  in   order  to   hold  the  surety.     In  our  opinion 
the  cases  refernnl  to  are  not  analogous  to  the  one  being  consid- 
ered, and  that,  when  properly  applying  th(»  statute  of  sc^ven 
years  for  the  protraction  of  sureties,  the  appellant  in  this  ca^e 
was  rel(»as(Hl  fnun  all  lia))ility.     Secti(ms  2  and  4,  or  either,  of 
article  0,  of  chapter  71,  Geiuvral  Statutes,  relieves  the  sur(»ty 
from  responsibility  in  a  case  like  this.     Section  2  provides  that 
**a  surety  in  any  bond,  given  in  the  course  of  any  judicial  pro- 
ceinling,  shall  b(^  discharged  from  all  liability  there(m  unless  suit 
be  brought  thereon  within  sev(jn  years  after  the  accrual  of  the 
causes  of  action."     Section  4  jirovides  that '*a  surety  on  any 
obligation  or  contract,  otlier  than  those   provided  for  in   the 
last  two  preceding  sections,  shall  be  discharged  from  all  liabil- 
ity thereon  when  seven  years  shall  have  elapsed  without  suit 
ther(M)n  after  thr^  caus<?  of  action  accnied."     The  same  limita- 
tion   is  f(aind    in   the   Revised   Statutes,    so    it   is    immaterial 
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whether  the  obligation  sued  on  is  to  be  regarded  as  a  note  or 
bond  taken  in  a  judicial  proceeding,  the  same  limitation  ap- 
plies. It  is  insisteil,  however,  that  no  cause  of  action  accrued 
until  an  order  of  court  was  entered  directing  its  payment,  and 
the  institution  of  an  action  to  recover  it. 

It  is  conceded  that  the  surety  could  not  pay  the  money  to 
the  receiver  or  to  the  parties  in  interest  without  an  order  of 
court  and  that  tl\ey  had  no  right  to  collect  it  without  such  au- 
thority. Still  the  defense  of  the  surety  should  have  been 
maintained.  The  surety  is  bound  alone  by.  the  terms  of  his 
covenant,  and  in  this  case  the  money  was  directed  to  be  Icjaned 
out  for  the  period  of  six  mouths,  the  receiver  being  required  to 
take  the  note  of  the  principal  with  surety.  When  tlie  surety 
signed  the  note  he  bound  himself  to  the  effect  that  his  princi- 
pal, at  the  expiration  of  six  months,  would  pay  tlvis  money, 
and  was  informed  by  the  order  of  court  itself  that  no  longer 
time  would  be  given.  He  stood  then  in  no  other  liglit  than  as 
a  mere  surety  liable  for  the  default  of  his  principal,  and  sub- 
ject to  be  proceeded  against  under  the  rules  regulating  the  col- 
lection of  money  under  the  practice  of  tlie  chancery  court. 

But  it  is  still  insisted  that  no  cause  of  action  existed  or  the 
right  of  action  never  accrued,  altliough  the  note  had  been  due 
for  ten  years,  because  no  one  had  been  authorized  to  collect  the 
money. 

To  whom  is  this  want  of  diligence  to  be  attrilmted,  and  who 
must  be  made  to  suffer,  tlie  parties  who  were  alone  interested 
in  the  litigation  or  the  surety  who  had  no  interest  whatever  in 
the  result  of  the  controversy?  He  did  not  V)ind  himself  to  the 
effect  that  his  principal  should  have  the  money  forthcoming 
subject  to  the  order  of  the  court,  or  that  the  mone.y  should  lie 
paid  at  the  t^rminati(m  of  the  action,  but  stood  on  the  letter 
of  his  bond  liable  for  the  default  of  his  principal  in  failing  to 
pay  the  money  when  the  note  matured. 

This  money  belonged  to  the  one  party  or  the  other  engaged 
in  conducting  the  litigation  in  the  chancery  court.  On  the 
motion  of  one  of  the  parties,  and  without  any  objection  by  the 
other,  the  money  is  loaned  out  for  six  months;  and,  because 
-the  chancellor  had  assumed  to  control  the  fund,  the  i)arties  in 
interest,  who  have  been  guilty  of  the  laches,  are  to  l)e  protected 


Digitized  by 


Google 


1 


664  HAWKINS,  &C.  V.  BROWN. 


and  the  surety  made  to  bear  the  loss.  While  the  right  to  bring 
an  action  did  not  exist  in  either  without  the  order  ()f  the  chan- 
cellor or  until  final  judgment,  still  either  party,  })y  motion 
made  at  anytime  after  this  note  matured,  could  have^compelled 
the  payment  of  the  money  into  court  by  thejprincipal  or  his 
surety,  or  could  have  liad  the  money  reloaned. 

They  had  asked  the  chancellor  to  make  the  loan,  and  had 
only  asked  him  to  have  the  money  collected  in  order  to  protect 
them  from  loss  by  reason  of  the  lapse  of  time  or  the  embar- 
rassed condition  of  the  parties  who  owed  this  money.  The 
remedy  for  tlie  collection  of  the  money  was  ample  and  com- 
plete, and  while  the  rights  of  the  parties  to  the  fund  had  not 
been  determined,  tliey  could  at  any  term  of  the  court  during 
the  ten  years  have  had  the  money  collected  and  their  rights 
fully  secured.  The  remedy  for  enforcing  the  collection  of  the 
claim  existed  with  both  or  either  of  th(^  parties,rand  we  per- 
c(jive  no  good  reason  why  the  rights  of  a  surety  should  be  disre- 
gard(Hl  and  his  defense  denied  because  the  two  litigants  were 
asking  the  chancellor  to  determine  their  respective  claims  to 
the  fund.  It  was  the  money  of  the  one  or  the  oth<»r,  and  as  it 
does  not  even  now  appear  who  is  entitled  to  it,  the  laches  in 
the  case  must  result  in  loss  to  the  real  owner  and  not  to  this 
surety.  It  is  pleaded  that  the  surety  was  one  of  the  attorneys 
in  the  case,  and  is  for  that  reason  bound.  His  client  is  mak- 
ing no  complaint  against  him,  nor  is  there  any  charge  of  had 
faith  or  a  breach  of  trust  alleged  by  reason  of  his  relations  to 
his  client,  or  to  the*  court,  and,  therefore,  we  see  nothing  in 
this  point. 

The  judgment  should  have  been  for  the  appellant.  Judg- 
ment revei-sed  and  cause  remanded  for  further  proceed ingtijcon- 
sistent  with  this  opinion. 

H.  F.  Turner,  R.  H.  Cunningham,  L.  W.  Trafton,  Wm. 
Lindsa}^  and  A.  DuvtlU  for  appellant. 

S.  S.  Sizemore  and  Vance  &  Vance  for  appellee. 


HAWKINS,  &c.  V.  BROWN. 
(Filed  March  30,  1882.) 

1.  In  rescinding  contract  to  sell  land  parties  should  be'placed  in  statu  quo 
as  far  as  possible. 
a.  Rules  in  rescinding  as  to  lasting  improvements  and  rents. 
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Grantee  of  ferae  covert  is  not  deprived  of  his  right  to  lasting  improve- 
ments, made  by  him  under  a  mistake  of  law  that  she  was  capable  of  con- 
tracting, by  his  knowledge  that  she  was  a  feme  covert  at  the  time  he 
contracted  with  her. 

*'The  rents  should  be  regulated  by  the  interest  on  the  consideration  and 
value  of  the  lasting  improvements,  being  neither  greater  nor  less  than  their 
united  amount." 

Appeal  from  Warren  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hargis. 

The  appellee,  a  married  woman,  sold  and  conveyed  a  tract 
of  land  to  the  aivpellant. 

She  received  and  used  the  consideration  which  was  about  the 
valite  of  the  land  at  the  time  she  conveyed  it. 

Her  husband  did  not  join  in  the  deed. 

The  ap])ellant  occupied  the  land  for  fourteen  years  and 
erected  lasting  and  valuable  improvements  on  it,  more  valuable 
than  the  land  itself. 

Then  the  appellc^e  brought  this  suit  to  set  aside  the  convey- 
ance she  had  made  on  the  ground  that  she  was  a  feme  covert 
when  and  ever  since  she  executed  it,  and  sought  to  recover  the 
land  and  the  rents  thereof. 

The  appellant  resisted  lier  prayer  and  asked  that  he  be  re-im- 
bursed  the  purchase  money  he  had  paid  to  her,  with  interest 
from  the  date  of  payment,  and  that  he  })e  adjudged  the  value 
of  the  lasting  improvements,  with  interest  thereon. 

The  court  adjudged  to  her  the  land  and  canceled  the  deed, 
and  referred  the  cause  to  the  master  to  aiulit  and  report  the 
rents  and  improvements. 

The  master  reported  in  favor  of  ai)pellant  the  consideration 
he  had  paid  and  six  per  cent,  interest  thereon,  the  taxes,  and 
the  enhanced  vendible  value  of  the  land  by  reason  of  the  im- 
provements, but  rejected  his  claim  to  interest  on  the  two  last- 
named  items. 

And  he  reported  in  her  favor  yearly  r^nt  to  the  amount  of 
the  united  annual  interest  on  the  consideration  and  the  prime 
cost  of  the  improvements,  which  brought  her  in  debt  to  the  ap- 
pellant in  the  sum  of  $818.60. 

Upon  her  exceptions  the  court  set  aside  the  commissioner's 
report,  and  rendered  judgment  in  favor  of  appellant  for  $282. 6C). 

This  result  was  reached  by  first  stating  the  account  thus: 
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IN  BEHALF  OF  APPELLANT. 

Consideration $750  00' 

Interest  on  same 588  00 

Taxes  paid  on  land &4  60 

Improvements 1,200  00 


Total $2,592 

IN  BEHALF  OF  APPELLEE. 

Rent  for  6  years,  at  $60  per  year $860  00 

And  8  years,  at  $250,  per  year 2,000  00 


Total $2,860*00 


Amount  due  Hawkins,  appellant  $282  60 

The  sum  allowed  appellant  for  the  improvements  was  their 
prime  cost,  and  the  rent  was  fixed  in  favor  of  appellee  at  the 
value  estimated  from  tlie  opinions  on  that  subject  of  the  wit- 
nesses. 

From  the  judgment  giving  to  her  the  land  there  is  no  appeal, 
and  the  only,  question,  therefore,  for  our  consideration  involves 
the  propriety  of  tlie  criteria  upon  which  the  court  based  its 
judgment. 

In  all  cases  of  rescission  of  contract  the  object  of  the  chancel- 
lor sliould  be  to  place  the  parties,  as  far  as  possible,  in  the  con- 
dition the}'  occupied  before  making  the  contract. 

And  the  facts  of  each  particular  case  must  in  some  degree 
control  the  equitable  adjustment  of  the  rights  of  the  parties. 

In  this  case  the  appellant  knew  the  appellee  was  a  married 
woman  when  he  contracted  with  her,  and  as  a  matter  of  law  he 
is  presumed  to  have  known  that  she  was  incapable  of  contract- 
ing, Init  as  a  matter  of  fact  he  did  not  know  she  was  so  disabled 
by  her  coverture. 

Shall  he,  as  contended  })y  appellee's  counsel,  be  denied  any- 
thing for  his  improvements  because  her  disability  was  known 
to  him?     We  think  not. 

This  court  held,  in  the  case  of  Bell's  Heirs  v.  Barnett,  2  J.  J. 
M.,  520,  that  after  judicial  notice  to  an  occupant  under  pur- 
chase tliat  the  land  does  not  belong  to  him,  he  should  be 
allowed  pay  for  his  improvements  made  after  such  notice  so 
far  as  they  enhance  the  value  of  the  land. 

So  in  the  case  of  Thomas  v.  Thomas'  Ex'or,  16  B.  Mon.,400, 
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it  was  held  that  the  widow  was  in  equity  bound  to  account  for 
improvements  by  which  the  vendible  value  of  the  land  was  in- 
creased, although  when  she  signed  the  deed  she  was  a  feme 
covert  and  was  incapal)le  of  imposing*  a  charge  upon  her  prop- 
erty or  of  disposing  of  it  except  in  the  mode  and  with  the  sol- 
emnities prescribed  l)y  law. 

And  in  Barlow  v.  Bell,  1  Marsh.,  240,  the  land  of  the  wife 
was  sold  by  the  agent  of  her  Imsband,  and  after  the  death  of 
the  latter  she  sued  and  recovered  the  land  on  the  ground  that 
she  did  not  join  in  the  sale  or  conveyance.  The  court  refused 
the  purchaser  pay  for  his  improvements  -  because  he  was  shown 
to  have  had  a  perfect  knowledge  of  the  feme  covert's  title  and 
was  advised  of  the  consequences  of  a  purchase  from  her  hus- 
band's agent  before  he  made  it,  yet  it  was  said  by  the  qourt 
that  '*we  should  have  no  hesitation  in  relieving  the  possessor 
for  improvements  made  upon  the  land  whilst  he  bona  fide 
considered  it  his  own.  The  possessor,  by  bestowing  his  money 
and  labor  in  meliorating  the  land,  advances  its  value  and  con- 
sequently the  rightful  owner,  unless  liable  to  the  claim  of  com- 
pensation, is  so  much  the  gainer  l)y  the  loss  of  the  possessor^ 
contrary  to  the  maxim  *  nemo  debet  locupletari  aliena  jactura. '  " 

These  principles  ap[)ly  to  the  facts  of  this  case.  It  appears 
that  the  improvements  were  not  in  fact  made  mala  fide,  but 
under  the  mistaken  belief  that  the  wife  had  the  right  to  sell 
her  own  land  without  the  conjunction  of.  her  husband.  And 
she,  having  actively  and  willingly  participated  in  the  transac- 
tion, there  being  no  fraud  or  deceit  practiced  by  the  appellant, 
should  be  required  to  do  equity  and  pay  for  the  improvements, 
which  she  necessarily  recovers  with  the  land,  to  the  extent  that 
they  enhance  its  vendible  value. 

And  the  rule  as  to  the  quantum  of  rents  laid  down  in  Mor- 
ton's Heirs  v.  Ridgeway,  &c.,  3  J.  J.  M.,  258,  is,  in  our  opinion, 
applicable  to  this  case.  There  it  was  said:  *'The  rents  should 
he  regulated  by  the  interest  on  the  consideration  and  on  the 
value  of  the  improvements,  being  neither  greater  nor  less  than 
their  united  amount." 

This  was  the  criterion  by  which  the  master  was  governed  in 
his  report,  which  should  have  been  confirmed. 
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Wherefore,  the  judgment  is  reversed,  with  directions  to  over- 
rule appellee's  exceptions  to  the  master's  report  and  render 
judgment  in  conformity  tliereto. 

E.  W.  Hines  and  Rodes  &  -Settle  for  appellants. 

H.  T.  Clarke  for  appellee. 


MONROE  V.  STEPHENS,  &c. 

(Piled  March  21,  1882.) 

1.  Title  to  land  vested  absolutely  in  a  mortgagee  when  he  became  the  piir- 
. chaser  thereof  for  less  than  the  amount  of  his  debt  at  his  foreclosure  sale 
thereof  under  the  old  chancery  practice  in  vogue  in  1844,  and,  in  such  a  case, 
no  conveyance  to  him  by  commissioner  was  necessary. 

2.  Deeds  incorrectly  describing  lands  by  mistake  were  properly  admitted 
as  evidence  in  the  chain  of  title  in  this  case. 

The  jury  should  have  been  instructed  that  if  they  believed  from  the  evi- 
dence that  there  was  a  mistake  in  the  deeds  in  describing  the  lands  they 
should  And  for  the  plaintiffs  who  claimed  under  such  deeds. 

Appeal  from  Gi'aves  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hinc^s. 

This  is  an  action  in  ejectmejit  l)y  appellees  to  recover  three 
quarter  sections  of  land,  one  of  tlie  quarter  sections  described 
as  the  northwest  quarter  of  section  22,  Townships  5,  Range  1. 
E.  Both  ap])enant  and  appellees  claim  to  hold  title  through 
N.  W.  Naylor,  to  whom  the  land  was  patented.  Appfllant 
claims  to  hold  the  land  as  tenant  of  Naylor,  and  appellees 
claim  under  a  deed  from  Anderson  &  Kemhle,  who,  it  is 
claimed,  derived  title  through  J.  G.  Calhoun,  and  Peterson. 
Son  &  Co.,  from  N.  W.  Naylor.  Naylor  mortgaged  the  land  to 
Peterson,  Son  &  Co.,  and  in  1838  a  suit  was  brought  in  the  cir- 
cuit court  of  the  United  States  for  Kentucky  to  foreclose  the 
mortgage,  and  to  sell  the  land  in  satisfaction  of  the  debt.  A 
decree  of  foreclosure  was  entered  and  time  given  until  the  next 
term  of  the  court,  and  on  failure  of  Naylor  to  redeem  his 
equity  of  redemption  was  barred  by  decree,  the  land  directed  to 
be  sold  by  commissioner,  and  at  a  sale  made  in  conformity  to 
the  decree  in  1844  Peterson,  Son  &  Co.  became  the  purchasers 
for  a  sum  much  less  than  their  mortgage  debt,  which  had  been 
ascertained  in  the  nisi  decree.  The  report  of  sale  was  confirmed 
and  a  writ  of  possession  ordered.     No  conveyance   was  made 
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and  no  order  for  conveyance  until  1873,  when  Meriwetlier,  aa 
commissioner  of  the  court,  imdertook  to  make  a  deed,  under 
order  of  the  court,  to  Peterson,  Son  &  Co. 

The  first  objection  made  by  appellant  to  the  ruling  of  the 
court  is  in  the  admission  of  the  record  and  deed  of  Meriwether 
from  the  United  States  Court  and  upon  the  ground,  first,  that 
the  time  intervening  between  the  final  decree  in  1844  and  the 
making  of  the  deed  in  1878  operated  as  a  bar  to  tlie  enforce- 
ment of  the  decree  in  favor  of  Peterson,  Son  &  Co. ;  and,  sec- 
ond, that  the  deed  does  not  conform  to  the  decree.  We  need 
not  consider  the  question  of  the  admissibility  in  evidence  of 
the  deed  of  Meriwetlier  because  we  are  of  the  opinion  that  as 
Peterson,  Son  &  Co.,  the  mortgagees,  were  the  purchasers  un- 
der the  decree  of  foreclosure  the  title  to  the  land  vested  in 
them  absolutely,  and  free  frimi  all  conditions.  The  proceed- 
ings in  the  suit  for  foreclosure  were  in  conformity  to  the  prac- 
tice in  chancery  then  pursued  in  Kentucky  (Dowing,  &c.  v. 
Palmateer,  1  Monroe,  ()()),  and  the  legal  title  being  in  Peter- 
son, Son  <fe  Co.,  by  the  execution  of  the  mortgage,  tlie  right  of 
redempti<m  being  barred  by  the  final  decree  for  sale,  which  was 
preceded  by  an  order  giving  time  to  redeem,  and  the  mortgagf*es 
being  purchasers  under  that  decree  for  a  sum  less  than  the 
mortgage  del)t,  all  conditions  affecting  the  title  were  removed 
and  it  then  vested  absolutely  in  Peterson,  Son  &  Co.,  and, 
therefore,  no  conveyance  to  them  by  commissioner  was  neces- 
sary. (Fenwick's  Adm'r  v.  Macey,  "2  B.  M. ,  487;  Jones  on 
Mortgages,  volume  2,  secti(m  1580;  Perine  v.  Dunn,  4  John- 
son's N.  Y.  Ch.) 

The  second  objections  are  to  the  introduction  in  evidence  of 
the  deeds  from  Peterson,  Son  &  Co.  to  Calhoun  and  from  Cal- 
houn to  Anderson  &  Kem))le.  Those  objections  are  based  upon 
the  fact  that  these  deeds  do  not  purport  to  convey  any  title  to 
the  northwest  qiuirter  of  section  22,  })ut  to  the  northeast  (quar- 
ter of  that  section,  and,  notwithstanding  the  fact  that  the  deed 
frcmi  Anderson  &  Kemble  to  appellees  jnirports  to  convey  the 
northwest  quarter  of  section  22,  there  does  not  appear  to  have 
been  any  title  in  Anderson  &  Kemble,  nor  does  the  title  appear 
to  have  ever  passed  out  of  Peterson,  Son  &  Co.,  in  whom  it  was 
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vested  by  the  decree  of  the  United  States  Circuit  Court,  unless 
it  can  be  shown  that  there  was  a  niistake  in  the  deeds  to  Cal- 
houn and  to  Anderson  &  Kenible,  and  that  the  land  described 
in  those  deeds  was  intended  to  be  the  northwest  instead  of  the 
northeast  quarter  of  section  22.  This  mistake  was  probably 
made  and  it  was,  therefore,  proper  to  allow  these  deeds  to  go 
to  the  jury  as  evidence  in  the  chain  of  title. 

But  the  court  erred  in  taking  from  the  jury  the  consideration 
of  that  question.  The  jury  were  in  substance  told  that  if  they 
believed  the  evidence  introduced  they  should  find  for  appellees. 
This  was  error.  The  instruction  given  was  in  effect  a  per- 
emptory instruction  to  find  for  appellees.  The  jury  should 
have  been  told  that  if  they  believed  from  the  evidence  that 
there  was  a  mistake  in  the  deeds  to  Calhoun  and  to  Anderson 
&  Kemble  in  describing  the  land  as  the  northeast  quarter  of 
section  22,  when  it  should  have  been  the  northwest  quarter  <)f 
section  22,  that  they  should  find  for  the  plaintilfs,  api)elleed 
here. 

Judgment  reversed  and  cause  remanded,  with  direction  for 
further  })roc(»edings  consistent  with  this  opinion. 

W.  W.  Tice  for  appellant. 

W.  M.  Smith  for  appell(M\ 


ANDP]RSON  V.  WEST. 
(Filed  March  25,  1882.) 

1.  Execution  purchaser  of  land  subject  to  existing  liens  has  no  claim 
against  the  surety  in  the  replevin  bond  on  which  the  execution  issued  for 
the  loss  he  sustained  by  the  failure  of  the  land  to  sell  for  an  amount  suffi- 
cient to  satisfy  such  liens,  and  also  pay  the  amount  bid  by  him. 

2.  Execution  purchftser  of  land  must  take  notice  of  liens  mentioned  In  the 
levy  and  also  of  the  lien  for  purchase  money  retained  in  the  deed  to  the  exe- 
cution defendant  filed  for  record  in  the  clerk's  office. 

Appcnil  from  (Jraves  Circuit  Court. 

Opinicm  of  the  court  by  Judge  Pryor. 

In  May,  1872,  an  executicm  issued  from  the  Graves  Circuit 
Court  in  favor  of  T.  I.  Puryear,  as  sinking  fund  commissioner 
of  Graves  county,  against  John  P^aker,  R.  K  Williams  and 
others,  for  several  thousand  dollars.  This  execution  was  re- 
plevied  by  the  defendants,  with  the  appellant,  Lucien  Ander- 
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son,  as  their  surety.  Payments  were  made  reducing  the  prin- 
cipal debt,  and  for  the  balance  remaining  unpaid  an  execution 
was  issued  on  the  replevin  bond,  and  levied  upon  a  tract  of  160 
acres  of  land,  as  the  property  of  John  Eaker,  the  principal  ob- 
ligor. The  levy  was  made  subject  to  a  mortgage  of  $500,  exe- 
cuted to  Samuel  Storey  upon  a  part  of  the  land.  The  land  was 
appraised  at  $18  per  acre  and  was  sold  by  the  sheriff  for  the 
sum  ()f  $600,  the  appellee,  West,  being  the  purchaser.  At  the 
time  of  the  sale  there  was  a  vendor's  lien  on  part  of  the  tract, 
in  favor  of  one  Yancy  Eaker,  for  $1,800,  making  the  entire  liens 
$2,300.  The  parties  holding  the  lien,  by  proper  proceedings, 
subjected  the  property  to  the  lien  debts,  and  when  sold,  after 
satisfying  the  liens,  there  was  only  about  $200  of  the  purchase 
money  left  for  the  appellee.  West,  who  was  the  purchaser 
under  the  original  sale,  and  who  acquired  title  subject  to 
the  liens  then  existing  upon  the  land.  West  then  filed  liis 
petition  in  equity,  alleging  the  existence  of  the  liens  on  the 
])roperty  at  the  time  of  the  purchase;  the  sale  of  the  land  to 
satisfy  these  liens,  and  seeks  to  recover  from  Anderson,  the  ap- 
pellant, who  was  surety  on  the  replevin  bond,  the  amount  of 
his  loss  by  reason  of  his  purchase,  alleging  that  he  had  no  no- 
tice in  fact  of  the  existence  of  the  lien  for  $1,800,  and,  having 
paid  the  de})t  or  contributed  to  pay  it,  for  which  Anderson  was 
liable,  the  latter  must  make  up  to  him  the  loss  he  had  sus- 
tained. The  chancellor  below  adjudged  that  in  equity  the  ap- 
pellant was  liable,  and  required  the  surety  in  the  replevin  bond 
to  pay  to  the  appellee.  West,  the  sum  he  had  lost  by  reason  of 
his  purchase. 

Anderson,  the  surety,  alleges  that  at  the  time  of  the  purchase 
by  the  a})pellee.  West,  the  deed  retaining  a  lien  on  the  land 
was  of  record  in  the  Graves  county  clerk's  office,  and  that  the 
appellee  had  constructive  evidence  of  its  existence.  It  appears 
that  the  deed  had  been  lodged  for  record  and  that  it  retained  a 
lien  for  the  $1,8(X).  There  is  no  allegaticm  of  any  fraud  or  mis- 
representations made  by  the  api)ellant,  or  any  of  the  original 
debtors,  by  which  the  appellee  was  induced  to  make  the  pur- 
chase, nor  is  there  an}'^  question  as  to  the  title  of  the  execution 
debtor  to  the  property  sold,  except  as  to  the  incumbrances 
upon  it.     So  it  is  manifest  that  the  appellee  acquired  Vjy  his 


Digitized  by  v^i  n  }^i\r  ^ 


/Google 


*72.  ANDERSON  V.  WEST. 

purchase  a  lien  on  the  land  for  the  purchase  money,  \^'ith  in- 
terest at  ten  per  cent,  per  annum  from  the  day  of  sale,  subject 
to  the  prior  incumbrances. 

There  is  no  pretense  that  there  was  nothing  to  sell  or  that 
the  sheriff  had  sold  property  to  which  the  execution  debtor  had 
no  title.  It  may  be  regarded  as  settled  that  when  property 
has  })een  sold  as  the  property  of  the  del)tor,  and  it  turns  out 
that  the  debtor  had  no  title  and  the  purchaser  having  paid  the 
debt  loses  the  property,  he  may  sue  the  debtor  and  recover  the* 
amoiuit  paid  for  him,  but  whether  this  is  that  character  of 
case,  so  far  as  the  principal  de))tor  is  concerned,  is  not  material 
to  inquire,  as  he  is  not  before  this  court  and  is  making  no 
question  as  to  the  right  of  recovery  as  against  him  by  the  ap- 
pellee. It  is  the  surety  in  the  replevin  bond  who  is  complain- 
ing of  the  judgment,  by  which  he  has  been  compelled  to  refund 
the  money  paid  by  the  purchaser,  and  we  can  not  well  see  upon 
what  rule  of  equity  he  is  made  to  indemnify  t\w  purchaser. 
He  otf(M-ed  no  inducement  to  the  appellee  to  make  thepurchas<\ 
and  t\w  latter  acquired  all  the  rights  of  a  purchaser  .subject  to 
the  incumbrances.  It  was  as  much  and  more  the  duty  of  the 
•  ajipellee  to  investigat(i  the  condition  of  the  title  than  that  of 
the  siin^ty  in  the  rejjlevin  ])ond.  He  was  about  to  inirchase 
this  property  for  cash,  subject  to  the  mortgage*  lien  of  ^iM\ 
of  which  he  had  actual  notice  by  the  l(»vy  itself,  and  th<*  cim- 
veyance  retaining  a  lien  for  the  $1,8(K)  had  been  lodgtnl  for  re- 
cord, of  which  he  was  required  to  take  notice,  certainly  in  so 
far  as  it  affects  the  rights  (;f  this  surety.  He  was  getting  a 
tract  of  land  valued  at  $2, IKK)  for  $()(K),  subject,  as  he  suppc^sed, 
to  the  lien  of  $5(X)  only,  and  when  he  finds  a  lien  for  .$1,8(X) 
more,  p<M'mits  the  sale  by  which  his  speculation  is  ended,  and 
then  looks  to  one  for  indemnity  whose  claim  upon  the  chan- 
cellor for  protection  is  su])erior  to  his. 

When  fraiul  is  practic(Hl  by  the  sheriff  by  selling  that  to 
which  he  knew  no  title  existed  in  the  debtor,  he  might  or  should 
be  held  lial)le,  or  where  the  ])laintiff  in  the  execution,  ])y  false 
representations,  induced  the  purchase,  he  must  be  liable,  hut 
the  sheriff,  as  decided  by  this  court  in  the  case  of  Harrison  v. 
8hanks,  18  Bush,  does  not,  by  implicaticm  of  law,  warrant  the 
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title  to  the  ])roperty  sold,  nor  can  the  plaintiff  in  the  execution 
be  held  liable  when  he  has  done  nothing  more  than  pursue  the- 
legal  remedy  for  his  debt,  and  it  is,  therefore,  incumbent  on 
the  purchaser  to  make  inquiry  as  to  tlie  nature  of  the  title  be-^ 
fore  he  makes  the  purchase,  but  in  this  case  there  is  no  doubt 
about  the  title,  and  the  appellee  made  the  purchase  with  his 
eyes  open  so  far  as  this  surety  is  concerned,  and  he  is  without 
remedy  as  against  him. 

But  for  the  purchase  made  by  the  ai)pellee  the  surety  could 
have  fully  indemnified  himself  by  discharging  the  liens  for 
$2,800  and  obtaining  land  valued  at  or  near  $2,(KX).  The  ap- 
pellee had  invested  $(500  in  this  land  subject  to  the  liens  upon 
it,  and  if  he  was  actually  ignorant  of  the  existence  of  these 
liens  it  was  the  result  of  his  ow-n  laches.  The  law  gives  him 
knowledge  of  the  lien  retained  on  the  conveyance  of  record  or 
filed  for  record  in  the  comity  clerk's  office,  and  that  the  land 
was  not  as  valuable  as  he  supposed,  or  the  speculation  termi- 
nated in  loss,  are  results  to  be  attri})uted  to  his  own  want  of 
diligence,  and  for  which  he  alone,  so  far  as  this  surety  is  con- 
cerned, is  responsible. 

Eaker,  at  the  time  of  the  levy,  had  the  legal  title,  it  was  sub- 
ject to  sale  and  the  sale  valid,  and  the  appellee  acquired  a  lien 
for  his  purchase  money  subordinate  to  other  liyns  of  which  he 
was  by  law  compelled  to  take  notice,  and,  therefore,  he  has  no 
equitable  claim  against  this  surety,  nor  do  we  adjudge,  as  the 
question  is  not  before  us,  that  if  no  title  existed  the  appellee 
had  a  remedy  against  the  surety  on  the  replevin  bond.  The 
judgment  is,  therefore,  reversed  and  cause  remanded,  with 
directions  to  dismiss  the  petition  as  against  the-  a])pellant. 
(Covington  &  Cincinnati  Bridge  Co.  v.  Walker,  1  Duvall;  Har- 
rison V.  Shanks,  18  Bush;  X.  Y.  Eaker  v.  West,  MS.  opinion^ 
part  of  this  record. ) 

A.  R.  Boone,  E.  W.  Hines  and  W.  M.  Smith  for  appellants.. 

W.  W.  Tice  and  Crossland  &  Crossland  for  appellee. 
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MOOAR,  &c.  V.  COVINGTON  CITY  NATIONAL  BANK. 

(Filed  March  25,  1882.) 

1.  Execution  may  be  replevied  for  three  months  at  any  time  before  the 
«ale  of  property  under  the  same. 

2.  Computation  of  time— If  from  an  act  done,  the  day  on  which  It  was 
■done  must  be  included.  If  to  be  made  after  or  from  the  day  itself,  that 
day  must  be  excluded. 

8.  When  an  execution  is  replevied  February  28th,  an  execution  on  the  re- 
plevin bond  may  be  issued  on  the  2ttth  day  of  May. 

But  if  the  bond  had  been  dated  February  1st  the  execution  would  be  due 
May  1st. 

4.  Motion  to  recover  possession  of  land,  by  purchaser  at  execution  sale  in 
this  case  raised  questions  of  law  for  the  court,  but  no  question  of  fact  for  a 
jury. 

The  motion  presented  a  sufficient  statement  of  fa<;ts  in  this  case. 

Appeal  from  Kenton  Circuit  Court. 
Opinion  of  tlie  court  by  Judge  Pryor. 

This  was  a  motion  under  section  9  of  article  12,  chapter  88, 
General  Statutes,  to  recover  th(»  possi/ssion  l)y  the  jmrchaser  of 
real  property  sold  under  an  execution.  On  the  hearing  of  the 
motion  the  appellant,  Mooar,  urged  various  objections  to  the 
motion.  The  execution,  })y  virtue  of  which  the  sale  was  made, 
issued  on  a  replevin  bond.  The  condition  of  the  bond  is  that 
*' Mooar,  the  principal,  and  his  sureti(^s,  bind  them.selves,  three 
months  after  date,  to  pay  the  Covington  City  National  Bank 
the  sum  of  one  hundred  and  sixty-seven  dollars,''  etc.,  dated 
the  28th  of  February,  1878. 

The  execution  issued  on  the  29tli  of  May,  1878,  and  when 
placed  in  the  hands  of  the  officer  the  defendant  in  the  execu- 
tion surrendered  the  real  estate  sold  for  the  purpose  of  satisfy- 
ing the  de])t. 

It  was  urged  below,  and  is  argued  as  a  groiuid  for  reversal 
here,  that  the  execution  issued  before  the  bond  was  due,  and 
the  sale  is,  therefore,  void.  This  court,  in  the  case  of  Bettis 
V.  Baily,  2  Bush,  adjudged  tliat  a  sale  under  an  execution 
issued  at  the  instance'of  the  plaintiff,  upon  a  re])levin  b(Uid  he- 
fore  its  maturity,  conferred  no  authority  on  the  sheriff  to  sell 
the  property  of  the  defendant,  and  the  plaintiff,  being  the  pur- 
chaser, acquired  no  title  to  the  property  purchased. 

The  General  KStatutes  provide  that  a  month  should  be  con- 
strued t(^  mean  a  calendar  month.   (Section  7,  chapter  21.)  The 
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condition  of  the  bond  is  that  three  months  after  the  date  hereof 
the  defendant  will  pay,  etc.  It  is  insisted  that  under  such  a 
bond  the  computation  of  time  is  not  from  the  act  of  signing, 
but  is  from  the  day  following  its  execution;  that  is,  as  the 
money  is  to  be  paid  thrt^e  months  after  the  28th  of  February, 
that  day  is  necessarily  included.  The  rule  is  well  settled  that 
where  the  computaticm  is  to  be  made  from  the  act  done,  then 
the  day  in  which  it  is  done  must  be  included,  but  if  to  })e  nuule 
after  or  from  th(^  day  itself,  the  day  must  be  excluded  (Stock- 
ton V.  Johnson,  (5  B.  M. ;  Childs  v.  Smith,  18  B.  M. ;  Mute  v. 
Carleton,  1  Bush;  Hundley  v.  Cunningham,  12  Bush).  Section 
2  of  article  8,  General  Statutes,  provides  that  "any  execution  on 
a  judgment  which  could  ))e  replevied  before  such  execution 
issued  may  be  replevied  for  three  months  at  any  time  before 
the  sale  of  the  pro])erty  under  the  same,"  etc. 

The  form  of  the  f)ond  is  also  found  in  the  same  section,  and 
the  entire  section  must  be  considered  in  determining  the  legal 
etfect  of  the  bond,  by  which  the  plaintiff  in  the  execution  is 
prevented  from  proceeding  to  levy  or  sell  imder  it.  The  de- 
fendant has  the  right  to  replevy  the  judgment  for  three  months, 
and  when  the  replevin  bond  is  (executed  and  delivered  to  the 
sheriff  the  virtue  of  the  execution  is  gone  and  tliat  writ  must 
l)e  returned.  So  on  the  28th  of  February,  the  da}"  on  which 
the  bond  in  this  case  was  (»xecuted  (the  act  done),  the  plaintiff' 
could  no  longer  proceed  with  his  execution,  and  from  that  time 
to  the  28th  of  May  following,  and  including  the  latter  day,  the 
replevy  continued,  but  im  the  29th  of  May,  the  three  months 
having  expired,  the  execution  on  the  bond  became  due  and  was 
properly  issued.  If  the  construction  contended  for  l)\'  the  a])- 
pellant  is  adopted  th(»  plaintiff'  would  not  be  entith»d  to  his 
execution  luitil  the  1st  day  of  June;  that  is,  including  the  28th 
of  Febnuu'v,  the  time  would  begin  to  run  from  the  1st  of  March 
and  end  on  the  81st  of  May.  The  computation  of  time  should 
begin  with  the  execution  of  the  bond  and  end  in  ninety  days 
unless  the  bond  is  dated  on  the  first  day  of  the  month.  The 
ninety  days  in  this  case,  including  the  28th  of  February,  the 
day  the  bond  was  executed,  would  expire  on  the  28th  of  May, 
and  on  the  29th  the  execution  was  due,  and  the  execution  hav- 
ing issued  on  that  day  the  levy  and  sale  under  it  was  proper. 
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If  tlie  bond  had  been  dated  on  the  1st  of  February,  then  the 
months  of  Febrnary,  March  and  April  would  include  the  time 
during  which  no  execution  could  issue,  and  the  execution  on 
such  a  bond  must  be  due  on  the  1st  of  May. 

By  secticm  9  of  article  12,  chapter  88,  General  Statutes,  it  is 
provided  in  substance  that  the  purchaser  of  lands  sold  under 
execution  shall  have  the  right,  after  obtaining  a  conveyance 
therefor,  upon  ten  days'  notice  in  writing  to  the  defendant, 
where  land  has  been  sold,  to  a  judgment  for  possession,  if  upon 
the  hearing  the  court  shall  be  of  the  opinion  that  he  is  entitled 
to  the  possession,  etc.  The  proceedings  on  said  motion  shall 
be  the  same  as  under  chapter  6,  title  10  of  the  Civil  Ccxle  of 
Practice.  The  appellant  insists  that  he  waj?  entitled  to  a  jury 
to  try  the  question  of  appellee's  right  to  the  possession.  This 
was  intended  to  !)e  a  summary  proceeding.  The  plaintiff  hav- 
ing obtained  his  judgment  and  levied  his  execution  on  the  land 
of  the  appellee,  all  of  which  is  not  controverted,  we  see  no  rea- 
s(m  why  possession  should  not  he  delivered,  as  the  questions  as 
to  the  right  of  possession  and  the  regularity  of  the  proce(*ding 
are  purely  questions  of  law. 

An  objection  is  also  raised  as  to  the  sufficiency  of  the  notice 
upon  which  tlie  motion  for  possession  was  basexl.  In  the  peti- 
tion is  set  forth  a  complete  and  definite  statement  of  the  steps 
taken  in  order  to  o])tain  the  execution.  The  court  in  which 
the  action  was  })rought;  that  it  had  jurisdiction;  the  parties 
defendants  to  the  action  and  the  rendition  of  the  judgment; 
the  creditors  levy  and  sale  under  it;  the  ])roi)erty  sold  and  its 
description  and  the  conveyance  from  the  sheriff.  All  these 
facts  are  specifically  alleged,  and,  if  true,  entitled  the  appellee 
t()  his  writ  of  possession.  It  was  not  necessary  to  allege  in  so 
many  words  that  the  defendant  was  the  owner  of  the  property, 
or  to  follow  the  form  in  an  action  of  ejectment  or  in  an  action 
for  the  recovery  of  real  property.  The  facts  stated  show  that 
the  appellee  is  the  owner  as  against  the  defendants  to  the  mo- 
tion, and  that  it  is  entitled  to  the  possession.  It  is  also  argued 
that  the  motion  should  have  been  dismissed  because  the  no- 
tice says  the  execution  was  against  C.  H.  Mooar,  Scott  and 
others,  and  the  motion  for  the  possession  is  against  Mooar, 
Alex.  Brown  and  Pearson. 
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The  notice  was  served  on  Brown,  and  Pearson  for  tlie  reason, 
as  stated  in  the  notice,  that  tliey  were  the  tenants  of  Mooar 
and  in  possession  of  a  part  of  the  property  purchased.  These 
parties  appeared,  or  were  at  least  notified,  and  made  no  defense 
whatever,  except  as  to  the  form  of  the  proceeding  and  the  in- 
sufficiency of  the  notice.  Really  upon  the  face  of  the  record  it 
does  not  appear,  excei)t  by  the  statement  in  the  notice,  that 
Brown  and  Pearson  have  any  interest  in  this  controversy.  They 
have  asserted  no  interest  whatever  or  any  right  to  the  property 
or  the  possession  as  against  the  ap])ellee,  and,  therefore,  the 
judgment  should  be  affirmed. 

R.  D.  Handy  for  appellants. 

Benton  &  Benton  for  apix^llee. 


HELM  v.  COFFEY. 

(Filed  March  1^8,  lS8l>.) 

1.  Motion  and  grounds  for  a  new  trial  in  a  common  law  action,  when  the 
law  and  facts  are  submitted  to  the  court  without  a  jury,  are  necessary  in 
order  to  a  review  by  Court  of  Appeals  of  any  alleged  error  committ<?d  by  the 
court  below  during  the  progress  of  the  trial. 

2.  In  the  absence  of  a  motion  and  grounds  for  a  new  trial  nothing  is 
brought  to  the  Court  of  Ajjpeals  for  review  except  the  inquiry  as  to  whether 
the  pleadings  state  any  cause  of  action  or  any  defense,  and  whether  the  evi- 
dence heard  and  properly  presented  by  bill  authorize  the  judgment. 

Kverj'  other  error  is  waived  by  failure  to  call  the  attention  of  the  court  be- 
low to  it  by  motion  and  specific  grounds  assigned. 

Appeal  from  Daviess  Circuit  Court. 

Judge  Hines  deliv^^-ed  th(^  following  response  to  a  petiti(m 
for  rehearing. 

The  j)rincipal  (question  to  he  considered  is  whether  a  motitm 
and  grounds  for  a  new  trial  are  necessary,  in  a  common  law^ 
action,  when  the  law  and  facts  are  submitted  to  the  court 
without  a  jury. 

We  are  of  opinion  that  such  motion  and  grounds  for  new 

trial  are  necessary  in  order  to  a  review  by  this  court  of  any 

alleged  error  committed  by  the  court  ])elow  during  the  progress 

of  the  trial.    In  the  absence  of  a  motion  and  grounds  for  a  new 
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trial  nothing  is  brought  to  this  court  for  review  on  appeal  ex- 
cept the  inquiry  as  to  whether  the  pleadings  state  any  cause  of 
action  or  any  defense,  and  whether  the  evidence  heard,  and 
properly  presented  by  bill,  authorize  the  judgment.  Every 
other  error  is  waived  by  the  failure  to  call  the  attention  of  the 
court  below  to  it  ))y  motion  and  sj^ecific  groiuids  assigned. 
This  requirement  seems  to  us  as  important  when  there  is  no 
jury  as  when  there  is  a  jury,  for,  ordinarily,  questions  of  law 
are  for  the  court  and  questions  of  fact  for  the  jury,  and  a  fail- 
ure to  call  for  a  jury  operates  simply  to  make  the  court  the 
judge  of  the  facts  as  well  as  of  the  law,  but  does  not  in  any 
way  alter  the  practice  as  to  the  manner  in  which  any  alleged 
error  of  the  law  committed  by  the  court  may  be  taken  advan- 
tage of  (Harper  v.  Harper,  10  Bush,  451).  And  in  either  case 
the  error  complained  of  should  be  specifically  called  to  the  at- 
tenticm  of  the  court  ))elow,  in  order  to  afford  an  opportunity 
for  correction,  as  is  required  }>y  assignments  of  errors  in  this 
court. 

The  case  of  I'nion  Insurance  Co.  v.  Groom,  4  Bush,  decides 
nothing  more  than  that  when  the  law  and  facts  are  submitted 
to  the  court  below  this  court  may,  without  motion  and  grounds 
for  new  trial,  pass  upon  the  question  of  the  sufficiency  of  the 
evidence  t^)  sustain  the  judgment.  The  reasoning  of  the  court 
in  that  case  b(iars  as  authority  only  on  the  question  presented 
by  the  record  for  adjudication. 

As  the  grounds  for  a  new  trial  in  this  case,  when  the  law  and 
the  facts  were  submitted  to  the  court,  are  too  general  to  au- 
thorize an  inquiry  into  the  assignment  of  errors,  and  as  the 
pleadings  present  a  cause  of  action  and  a  defense,  we  will  con- 
sider only  whether  the  facts  justify  the  judgment.  Waiving 
the  c(msideration  of  any  other  question  in  the  case,  it  is  clear 
that  an  issue  was  fimnd  upon  the  inquiry  as  to  whether  there 
was  a  ratification  by  appellant  of  the  alteration  in  the  note 
sued  on.  Upon  this  issue  the  evidence  is  conflicting  and  it 
may  })e  conceded  that  the  weight  of  the  evidence  is  adverse  to 
the  conclusion  that  there  was  a  ratification,  but  as  it  is  not  so 
obviously  and  flagrantly  opi)osed  to  the  conclusion  reached  by 
the  ccmrt  below  as  to  strike  the  mind  at  first  blush  as  rad- 
ically wrong,  we  can  not  disturb  the  judgment. 
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Judgment  affirmed. 

Geo.  W.  Jolly  for  appellant. 

Owen  &  Ellis  for  appellee. 


COTTON  V.   BROWN. 

(Filed  March  25,  1882— Not  to  be  rei)orted. ) 

1.  Deed  by  husband  to  his  wife  vests  the  beneficial  use  in  the  wife  as  her 
separate  estate,  and  in  equity  the  husband  is  her  trustee. 

2.  Equity  never  allows  an  estate  to  fail  for  want  of  a  trustee. 

8.  Action  to  set  aside  a  conveyance,  because  constructively  or  actually 
fraudulent,  must  be  brought  within  five  years  after  such  conveyance  was 
recorded. 

Section  3.  article  1,  chapter  44,  and  section  2,  article  3,  chapter  71,  General 
Statutes,  apply  in  such  cases. 

Appeal  from  Nelson  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Lewis. 

But  two  questions  necessary  to  be  considerd  arise  in  this 
-case. 

First.  Whether  the  deed  made  by  Abe  Brown  to  Dilsey  Brown 
on  the  Sd  of  January,  1871,  and  duly  recorded  in  the  proper 
office,  is  effectual  for  any  purpose. 

Second.  Whether  that  conveyance,  being  without  valuable 
-consideration,  and,  therefore,  under  section  2,  article  1,  chap- 
ter 44,  General  Statutes,  void  as  to  all  the  tlien  existing  cred- 
itors of  Abe  Brown,  the  statute  of  five  years'  limitation  provided 
in  the  cases  mentioned  in  section  2,  article  8,  chapter  71,  ap- 
plies to  this  case. 

It  is  contended  by  counsel  for  appellant  that  the  property 
being  conveyed  or  attempted  to  be  conveyed  by  a  husband  in 
trust  for  his  life  no  title  passed,  because  no  grantee  or  trustee 
is  mentioned  in  the  deed. 

Although  contracts  between  husband  and  wife  are,  by  the 
rules  of  common  law,  void,  it  is  not  so  in  equity;  and  it  is  a 
rule  that  admits  of  no  exception  that  equity  never  wants  a 
trustee,  so  that  whenever  a  trust  exists  either  by  the  declara- 
tion of  the  party  or  by  intendment  or  implication  of  law,  and 
the  party  creating  the  trust  has  not  appointed  any  trustee  to 
execute  it^  equity  will  follow  the  legal  estate,  and  decree  the 
person  in  w'hom  it  is  vested  to  execute  the  trust  (Story's 
Equity,  8ecti<m976;    Perry  on  Trusts,  section  88).     And  if  a 
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sale  or  gift  be  ])j  the  lni8])aiul  directly  to  the  wife  the  legal 
title  will  remain  in  him,  and  the  beneficial  use  will  vest  in 
her  as  her  se])arate  estate,  and  the  husband  will  be  treated  as 
her  trustee.     (Cam|)bell  v.  Galbreath,  12  Bush,  404.) 

The  deed  in  this  case  operated  to  vest  in  Dilsey  Brown  the 
beneficial  use  of  the  property  as  her  separate  estate,  and  to 
make  her  husband,  A])e  Brown,  her  trustee,  and  upon  her  death 
appellee,  Juliet  Brown,  being  her  only  child  and  heir  at  law, 
inherited  the  same  estate  in  the  property. 

Although  conveyances  by  a  debtor  without  consideration 
therefor  are,  by  the  terms  of  section  2,  article  1,  chaptt^r  44, 
General  Statutes,  declared  not  fraudulent,  but  void  as  to  his 
then  existing  liabilities,  still  we  are  of  the  opinion  they  are* 
in  the  meaning  of  the  statute,  constructively  fraudulent,  and 
that  tlie  statutory.  ])ar  of  five  years  provided  in  section  2, 
article  8,  chapter  71,  to  an  action  for  relief  on  the  gn^und  of 
fraud,  was  inttnuled  by  the  h^gislature  to  apply  to  such  cases, 
as  well  as  those  of  actual  fraud. 

And  as  the  deed  from  A})e  to  Dilsey  Brown,  under  which  ap- 
pellee claims,  was  recorded  more  than  five  years  bf^fore  the  in- 
stitutii)n  ])v  appellant  of  his  a(!tion  to  subject  th(*  property,  it 
follows  that  the  plea  of  limitation  should  avail  appellee^. 

Wherefore,  Judge  HinesdissiMiting,  the  judgment  is  affirmed. 

C.  T.  Atkinson  for  appellant. 

Muir  &  Wicklift'e  for  ap])ell(M\ 


McKEE,  &c.  V.  SCOBEE,  &c. 
(Filed  Feburary  28,  1882.) 

1.  Assignment  by  dfbtor  in  cont*»Tnplation  of  insolvency,  with  the  design 
of  preferring  one  or  more  civditors  to  the  exclusion,  in  whole  or  in  part,  of 
others,  will  opertite  as  an  assignment  and  transfer  of  all  the  property  and 
effects  of  such  debtor,  and  enure  to  the  benefit  of  all  his  creditors  in  propor- 
tion to  the  amount  of  their  respective  demands,  including  those  which  are 
future  and  contingent. 

Both  the  contemplated  insolvency  and  sale  to  or  for  the  benefit  of  one 
creditor,  to  the  exclusion  of  others,  must  concur  before  the  trust  can  result 
from  the  operation  of  the  statute. 

Whether  he  knew  at  the  time  of  the  sale  he  was  insolvent  must  be  detw- 
mined  by  the  facts  and  circumstances  as  they  are  presented. 
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2.  Surety  of  insolvent  debtor  is  entitled  to  the  benefit  of  the  assignment  of 
iiis  princiiMil,  in  common  with  ordinary  creditors,  whether  he  has  paid  the 
debt  for  which  he  is  bound  surety  or  not. 

Appeal  from  Slielby  Circuit  Court. 

Opinion  of  tlie  court  by  Chief  Justice  Lewis. 

On  th(»  29th  of  January,  1879,  Levi  McKee  sold  and  conveyed 
to  hiri  ))rotlier,  Joshua  McKee,  25  acres  of  land  for  the  consid- 
eration of  $1,50()  in  payment  of  a  pre-existing  debt  for  that 
amount. 

On  the  28th  of  February,  1879,  he  made  an  assignment  for 
the  benefit  of  his  creditors,  conveying  all  of  his  property,  not 
exempt  from  execution,  to  Virgil  Lewis,  his  assignee.  At  tlie 
same  time  Joshua  McKee. reconveyed  the  25  acres  to  the  as- 
signee for  the  payment  of  the  creditors  g(»nerally  of  Levi,  he 
C(msenting  thereto. 

It  appears  that  in  1872  Levi  McKee  became  the  guardian  of 
E.  T.  and  Fannie  Farmer,  and  executed  a  guardian  Ixmd  witli 
appellee,  Sam'l  Scobee,  as  his  surety,  and  at  the  date  of  the 
sale  of  the  land  was  indebted  to  his  wards  about  $8,4(K). 

This  action  was  brought  within  six  months  from  the  29th  of 
•January,  1879,  In'  Scol)ee  and  appellee,  P.  S.  Whitesides,  ^o 
whom  Scobee  had  previously  conveyed  all  his  property  for  the 
benefit  of  his  creditors. 

In  their  petition  thaj  allege  that,  besides  the  twenty-five 
acres,  Levi  McKee  had,  previous  to  the  assignment  by  him  to 
Lewis,  sold  a  considerable  amount  of  j)ersonal  property  and  ap- 
plied the  proceeds  to  the  payment  of  pre-existing  debts.  And 
that  all  of  said  sales  and  payments  were  made  by  him  in  con- 
templation of  insolvency,  and  with  tlie  design  of  preferring  the 
creditors  to  whom  the  payments  were  made  to  the  exclusion, 
in  whole  or  in  ])art,  of  his  other  creditors. 

Philip  Bird,  who  had  about  the  25th  of  Fe])ruary,  1879,  been 
appointed  guardian  of  the  two  infants  in  the  place  of  Levi  Mc- 
Kee, was  made  a  ])arty  defendant  to  the  action.  ^ 

Upon  the  trial  of  the  action  it  was  adjudged  by  the  court 
below  that  the  sale  of  the  twent^v-five  acres  of  land  was  an  act 
done  in  contemplation  of  insolvency,  and  with  a  design  to  pre- 
fer Joshua  McK<»^»  to  the  exclusion,  in  whole  or  in  part,  of  the 
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other  creditors  of  Levi,  and  that  the  deed  operated  as  an  as- 
signment of  all  his  property  for  the  benefit  of  his  creditors. 

From  that  judgment  Levi  and  Joshua  McKee,  Virgil  Ijems^ 
assignee  of  Levi  McKee,  and  Fannie  Basket  have  appealed. 

Appellants  assign  as  errors: 

First.  The  judgment  of  the  court  overruling  the  demurrer  to 
the  petition. 

Second.  The  judgment  of  the  court  that  the  sale  on  the  29th 
of  January  was  made  in  contemplation  of  insolvency,  and  with 
the  design  to  perfer  Joshua  McKee,  to  the  exclusion  in  part  of 
the  other  creditors  of  Levi  McKee. 

The  ground  of  demurrer  is  that  the  petition  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 

Counsel  for  appellants  contend  that  the  demurrer  ought  to 
have  been  sustained  because,  although  Scobee  was  the  surety 
of  Levi  McKee,  he  was  not  a  creditor  in  the  meaning  of  articled, 
chapter  44,  General  KStatutes,  and  could  not  maintain  the  action 
without  alleging  he  had  paid  the  debt  for  which  he  was  liable 
as  such  surety.  And  that  Whitesides,  his  assignee,  has  no 
right  to  maintain  the  action  because  Scobee,  not  being  himself 
a  creditor,  could  not,  by  his  deed  of  assignment,  make  a  cred- 
it?5r  of  his  assignee. 

It  is  clear  that  if  Sco})ee,  previous  to  his  assignment,  could 
have  maintained  the  action,  his  assignee  can  now  do  so. 

By  .section  1  of  the  article  referred  to  it  is  provided  that 
every  sale,  mortgage  or  assignment,  made  })y  a  debtor  in  con- 
templation oi  insolvency  and  with  the  design  to  prefer  one  or 
more  creditors,  to  the  exclusion  in  whole  or  in  part  of  others, 
shall  operate  as  an  assignment  and  transfer  of  all  the  property 
and  effects  of  such  debtor,  and  shall  enure  to  the  benefit  of  aU 
his  creditors  in  proportion  to  the  amount  of  their  respective 
demands,  including  those  which  are  future  and  contingent. 

So  far  fnmi  sureties  being  excluded  from  the  benefit  and  pro- 
tection of  the  law,  it  is  clear  that  it  was  intended  they  should 
be  inchuled,  even  when  thoy  have  not  paid  off  the  debts  for 
which  they  may  be  bound.  No  other  interpretation  can  prop- 
erly be  given  to  the  language  used.  Besides,  by  section  2,  same 
article,  it  is  expressly  provided  that  any  person  interested  may 
file  his  petition  to  subject  to  the  control  of  a  court  of  equity- 
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all  such  transfers  as  are  in  section  1  declared  to  enure  to  the 
benefit  of  creditors  generally. 

We  are  unable  to  conceive  a  state  of  case  in  which  the  surety 
of  the  failing  debtor  would  not  be  **a  person  interested"  in  the 
meaning  of  the  statute.  For  whether  the  assignment  and 
transfer  of  the  property  and  effects  of  the  principal  is  by  opera- 
tion of  law,  or  by  his  own  act,  the  probable  result  is  to  impose 
the  burden  of  discharging  the  debt  wholly  or  jiartiall}'^  upon 
the  surety,  and  thus  make  wliat  was  })efore  contingent  a  cer- 
tain and  fixed  liability  against  him. 

We  are,  therefore,  of  the  opinion  that  the  action  was  prop- 
erly brought. 

Both  the  contemplated  insolvency  and  sale  to  or  for  the  ben- 
efit of  one  creditor  to  the  exclusion  of  others  must  concur  ])e- 
fore  the  trust  for  creditors  can  result  from  the  operation  of  the 
statute.  (2  Duvall,  277).  But  if  the  facts  are  such  as  to  show 
that  at  the  time  of  making  the  sale  Levi  McKee  knew  he  was 
insolvent  it  will  be  within  the  statute.     (4  Met.,  28. ) 

It  now  appears  that  at  the  date  of  tlie  sale  to  his  brother, 
Levi  McKee  was  unable  to  pay  all  his  debts,  and  the  necessary 
result  of  that  sale  was,  therefore,  to  giv<^  Josluia  McKee  a 
preference  to  the  exclusion,  in  whole  or  in  part,  of  his  other 
creditors.  Whether  he  knew  at  the  time  of  the  sale  he  was  in- 
solvent must  be  determined  by  the  facts  and  circumstances  as 
they  are  presented. 

About  one  month  after  the  sale  to  his  brother  the  deed  of 
assignment  to  Whitesides  was  made,  which  amounts  to  an  ad- 
mission of  his  insolvency. 

He  a[)pears  to  be  a  man  of  intelligence  and  was  engaged  ex- 
tensively in  the  business  of  farming.  But  there  is  nothing  to 
show  that  his  business  affairs  were  so  complicated  or  diversified 
as  to  make  it  difficult  for  him  to  readily  ascertain,  before  mak- 
ing the  sale,  whether  he  was  solvent  or  insolvent. 

Although  there  is  nothing  in  the  record  to  show  that  he  lacks 
integrity,  still,  under  the  circumstances  of  this  case,  the  only 
rational  conclusion  that  can  be  reached  is  that  he  must  have 
known  he  was  insolvent;  and  if  he  did  know,  he  must,  accord- 
ing to  a  plain  rule  of  law,  be  taken  to  have  designed  what  was 
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the  necessary  result  of  that  sale,  viz.,  preference  of  his  brother 
to  the  exclusion,  in  whole  or  in  part,  of  his  other  creditors. 

As  to  the  eifect  of  the  conveyance  by  Joshua  McKee  to 
Whitesides,  which  was  doubtless  made  in  good  faith,  and  with 
the  intention  to  place  all  the  creditors  of  Levi  upon  an  equal 
footing,  there  is  some  difficulty  arising  from  the  fact  suggested 
by  counsel,  that  to  set  aside  that  conveyance  would  result  in 
giving  preference  to  the  wards  of  Levi,  and  thus  prevent  an 
equal  distribution  of  the  assets  amongst  all  the  creditors. 

But  the  statute  being  plain,  direct  and  without  any  quali- 
fication, must  he  enforced  as  it  is  written. 

As  soon  as  the  act  of  insolvency  was  committed  all  the  prop- 
erty and  effects  of  Levi  McKee  were,  by  operation  of  law,  as- 
signed and  transferred  for  the  ])enefit  of  all  his  creditors,  and 
became  subject  to  the  control  of  a  court  of  equity  upon  the 
petition  of  any  ])ersun  interested.  And  as  neither  the  law  or 
public  policy  autliorizes  or  requires  the  status  thus  fixed  by  the 
parties  themselves  to  be  disturbed,  the  deed  from  Joshua  to 
Whitesides  must  be  held  inetTectual  to  pass  any  title. 

The  judgment  of  the  court  below  must  be  affirmed. 

Bullock  &  Beckham  for  a])pellants. 

Caldwell  &  Harwood  for  ajipellees. 


ABSTRACTS   OF   DECISIONS   NOT    TO   BE    REPORTED. 

KLUMP  V.    LIEBOLD. 
Filed  Janimo'  1«,  18S2. 
Appeal  from  Louisville  Chancery  Court. 
Opinion  of  the  court  by  Chief  Justice  Lewis,  afSmiing. 

1.  By  standing  by  and  permitting  the  owner  of  an  adjacent  lot  to  erect  a 
column  over  the  dividing  line  lietween  the  two  lots  the  appellant,  in  this 
cascj  is  held  to  have  consented  to  the  erection  of  the  colamn. 

2.  By  a  mistake  in  their  deeds  appellant  gets  nine  and  a  half  inches  mure 
and  the  appellee  the  same  quantity  less  of  the  lot  than  they  respectively  pur- 
chased and  believed  they  were  getting. 

FERGUSON  V.  SIMS. 

Filed  Februai-j-  4,  1880. 

Appeal  from  Caldwell  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hargis,  affirming. 

1.  Each  partner  is  the  agent  of  the  other  in  transacting  the  business  of 
the  partnership,  and  their  acts  in  the  regular  course  of  business  and  within 
the  scope  of  the  jiartnership  are  binding  on  each  other. 

J.  R.  Hewlett  for  appellant. 
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COMMONWEALTH  v.  DOUGLASS. 
Filed  February  28,  1883. 
Appeal  from  Fulton  Circuit  Court. 
Opinion  of  the  court  by  Judge  Hargis,  afBmiing. 

1.  Attestation  of  transcript  by  city  judge  after  sixty  days  from  the  rejidi- 
tion  of  the  judgment,  in  an  appeal  from  the  city  court  to  the  circuit  court, 
"was  properly  allowed  in  this  case. 

*'The  appeal  from  the  city  court  was  taken,  and  the  transcript  of  the  judg- 
ment, costs  and  a  copy  of  the  warrant  were  filed  in  the  circuit  court  within 
sixty  days',  and,  as  held  by  this  court  in  another  appeal  between  these  same 
parties,  it  was  right  to  allow  the  city  judge  to  attest  the  transcript,  there 
being  no  other  substantial  defect  in  it  J* 

2.  Offense  of  keeping  a  disorderly  bouse  was  not  within  the  jurisdiction  of 
the  city  court  of  Hickman  because  that  offense  "was  not  a  violation  of  any 
ordinance  or  by-law  of  the  city,  and  the  punishment  of  the  offense  exceeded 
one  hundred  dollars  had  the  court  ^een  proi)er  and  {possessed  jurisdiction  to 
Inflict  it. 

C.  H.  Wilson  and  P.  W^  Hardin  for  appellant. 
S.  H.  Crossland  for  appellee. 

COMMONW^EALTH   v.    BURLINGTON    &   BKLLEVIEW  T.  P.    R.    CO. 

Filed  March  2,  1882, 

Api)eal  from  Boone  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Ijewis,  affirming. 

1.  Erecting  fence  across  public  highway. 

**The  instruction  given  authorized  the  jury  to  find  the  defendant  guilty 
in  case  they  believed  from  the  evidencre  the  defendant  erected  in  or  across 
the  road  a  fence  of  any  character  whatever,  and  to  fix  the  fine  at  one  dollar 
for  every  twenty-four  hours  the  same  may  have  remaineii." 

Instruction  held  to  be  correct.    (See  section  41,  chapter  94.  (ierenil  Stntutes. ) 

P.  W.  Hardin  for  appellant. 

W.  Montfort  for  appellee. 

ROSS  v.  DIMMIT,  &c. 
Filed  March  9,  18S?. 
Apx)eal  from  Bracken  Circuit  Couit. 
Opinion  of  the  court  by  Judge  Pryor,  afifirming. 

1.  Intention  of  ancestor  will  not  control  as  to  what  shall  he  deemed  ad- 
vancements. 

Gifts  of  small  value  made  by  ancestor  are  not  considered  as  advailceilYents. 

2.  Heir  to  whom  land  was  ineflfectually  advanced  is  entitled  to  the  value 
of  the  improvements  made  by  him  in  the  enhanced  value  of  the  land. 

8.   Slight  error  in  commissioner's  rejiort,  not  objected  to  in  court  below, 
-will  not  authorize  a  reversal. 
W,  H.  Wadsworth  for  api)ellant. 

DOUGLAS,  &c.  V.  SHANNON,  &c. 
Filed  March  4,  1889. 
Appeal  from  Boyle  Criminal  Court. 
Opinion  of  the  court  by  Judge  Pryor,  affirming. 
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1.  The  judgineDt  of  the  court  is  sustnin^d  by  the  evidence  in  this  case. 

Fox  &  Fox  for  appellauts. 

Van  Winkle  A  Rodes  for  appellees. 

COMMONWEALTH  v.  STKGALA  (Nor.  2,  3,  4.  5  and  8). 
Filed  March  4,  188?. 

Appeal  from  Fulton  Circuit  Court.  • 

Opinion  of  the  court  by  Chief  Justice  I^wis,  dismissing  api^eal. 

1.  Appeal  can  not  be  taken  before  an  ortler  is  made  or  judgmelit  rendered 
in  the  court  below. 

The  attorney  for  the  Ct)mmonwealtJi  moved  the  court  for  a  forfeiture  of 
bail  bonds,  and  introduced  the  clerk  of  the  court  to  identify  the  bonds. 
The  court  refused  to  receive  his  testimony,  but  made  no  order  whatever  in 
respect  to  the  motion  to  forfeit  the  bonds.  The  court  say:  "We  are  of  the 
opinion  that  it  was  never  contemplated  by  the  legislature  that  c^ses  should 
be  brought  to  this  court  by  the  Commonwealth  upon  the  rulings  of  the  court 
below  upon  tlie  competency  of  testimony  before  an  order  or  judgment  is 
rendered  in  the  proceeding  where  the  testimony  is  sought  to  be  used." 

P.  W.  Hardin  for  appellant. 

Wm.  I^indsay  for  appellee. 

COMMONWEALTH  v.  STEGALA  (No.s.  6.  7,  10  and  11). 
Filed  March  4,  1882. 
Appeal  frmn  Fult(m  Circuit  Court. 
Opinion  of  the  court  by  Chief  Justice  I^ewis,  reversing. 

1.  Bail  bond  was  not  defective  because  of  the  omission  of  the  name  of  the 
circuit  court  in  which  the  defendant  was  required  to  appear  and  answer  the 
indictment  in  tliis  case. 

P.  W.  Hardin  f«)r  appellant. 

Wm.  Linds{i,y  for  ap|)ellee.. 

MULLINS  V.  COMMONWEALTH. 
Filed  March  4,  188>. 
Appeal  from  Lincoln  Circuit  Court. 
Opinion  of  the  court  by  Judge  Hargis,  reversing. 

1.  Where  evidence  is  introduced  to  show  confession  the  accused  has  a  right 
to  have  the  whole  of  what  was  said  in  the  conversation  laid  before  the  jury. 

In  this  case  evidence  was  introduced  to  show  that  the  accused  confessed 
that  the  pistol  with  which  the  shooting  was  done  was  his  pistol,  but  the 
court  below  refused  to  allow  the  rest  of  the  conversation  to  be  admitted  un- 
less it  touched  the  ownership  of  the  pistol,  whereas  the  whole  conversation 
without  such  restriction  should  have  lieen  laid  before  the  jury. 

2.  Evidence  that  a  pers(»n  indicted  for  the  game  ofifense  had  fled  the  country 
was  improperly  admitted  in  this  case  in  which  conspiracy  was  not  charged. 

3.  Jury  completed  fn)m  bystanders— 

"Although  appellant  and  the  other  defendants  were  colored  men,  we  per- 
ceive no  error  in  the  order  to  the  officer  to  complete  the  jury  from  bystand- 
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ers  after  the  regular  panel  was  exhausted,  whether  persons  of  the  African 
race  oomposeil  any  of  the  body  of  bystanders  or  not. 

W.  O.  Bradley  and  S.  M.  Burdett  for  appellant. 

P.  W.  Hardin,  Attorney  General,  for  appellee. 

MAYO  V.  FERGUSON,  &c. 
Filed  March  4,  1882. 
Appeal  from  Floyd  Circuit  Court. 
Opinion  of  the  court  by  Judge  Pryor,  reversing. 

1.  The  giving  of  reasonable  sum  by  insolvent  husband  to  his  wife  for  the 
support  of  the  family  was  not  a  fraud  upon  his  creditors  and  does  not  render 
the  wife's  estate  subject  to  the  payment  ol  his  debts. 

2.  Because  the  wife  is  authorized  by  a  court  of  equity  to  trade,  etc.,  as  a 
feme  sole  does  not  release  the  husband  from  his  obligation  to  support  her. 

Wm.  Lindsay  for  appellant. 

W.  H.  Holt  and  R.  H.  Weddington  for  appellees. 

MAYES  V.  HARTFORD  FIRE  INS.  CO. 

Filed  March  7,  1883. 

Appeal  from  Graves  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor,  affirming. 

1.  False  representations  by  the  assured  invalidated  an  insurance  policy  in 
this  case,  notwithstanding  the  agent  of  the  insurance  company  knew  the 
representations  to  be  false. 

W.  W.  Tice  for  appellant. 

W.  M.  Smith  for  appellee. 

COMMONWEALTH  v.  STEGALA. 

Filed  March  7,  1882. 

Appeal  fi-oni  Fulton  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Lewis,  reversing. 

1.  Demurrer  to  indictment  for  selling  malt  llquoi-s  was  improperly  sns~ 
tained  in  this  case,  '*ns  by  a  special  statute  the  selling  of  malt  liquors  is  ex- 
pressly prohibited  within  the  limits  of  Fulton  county,  and  no  license  to  seli 
therein  can  be  granted." 

P.  W.  Hardin,  Attorney  General,  for  appellant. 

Wm.  Lindsay  for  appellee. 

BROSEKE  V.  CARTON,  &c. 
Filed  March  9,  1882. 

Appeal  from  Pendleton  Chancery  Court. 
Opinion  of  the  court  by  Chief  Justice  I^ewis,  dismissing  appeal. 

1.  Appeal  ran  not  be  taken  after  two  years  from  the  date  of  the  judgment. 

2.  Order  repeating  original  judgment  can  not  render  an  appeal  proi^er  after 
two  years  from  the  rendition  of  the  first  judgment. 

Duncan  &  Barker  for  appellant. 

UNDERWOOD,  &c.  v.  UNDERWOOD,  &c. 
Filed  March  9,  1882. 
Appeal  from  Lewis  Circuit  Court. 
Opinion  of  the  court  by  Judge  Hargis,  affirming. 
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The  children  of  customary  marriaf^es  of  negroes  are  legitimate  whether 
bom  before  or  after  manumission. 
J.  R.  Garland  and  Roe  &  Roe  for  appellants. 
Wm.  Lindsay  for  appellees. 

PADUCAH    &    ELIZABETHTOWN    R.  R.  CO.    v.    COMMON WP: A LTH. 

NO.  29. 
Filed  March  9,  1882. 
Appeal  from  Grayson  Criminal  Court. 
Opinion  of  the  court  by  Judge  Hargis,  affirming. 

1.  The  opinion  in  the  case  of  the  Paducah  &  Elizabethtown  R,  R.  Co.  v. 
Conmion wealth,  No.  30,  is  applicable  to  this  case,  excepting  that  portion  of 
it  in  relation  to  the  decision  of  the  verdict  by  lot.     (See  ante,  page  650.) 

P.  H.  Darby  and  H.  C.  Pindell  for  appellant. 

P.  W.  Hardin  for  appellee. 

JOYES  V.  lawrencb:. 

Filed  March  9,  1882. 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Judge  Pryor,  affiiTuing. 

1.  Devise  to  a  trustee  for  the  use  of  Mrs.  Mary  T.  -Riddle  for  life,  with  re- 
mainder to  her  children  or  grandchildren,  if  any  survives  her,  vested  an  es- 
tate in  fee  in  her  child  which,  at  the  death  of  such  child,  descended  to  the 
child  of  the  latter,  and— 

ThH  child  of  the  latter  took  the  estate  by  descent,  subject  to  such  incum- 
brances and  liens  as  were  placed  upon  it  by  its  parent.  (Sale  v.  Crutchfleld, 
8  Bush;  Hart  V.  Thompson's  Heirs,  S  B.  M.,  and  Morris  v.  Shannon,  13 
Bush.) 

James  P.  Beattie  and  Boyd  Winchester  for  appellee. 

MILLER'S  EX'OR  v.  WILSON,  &o. 
Filed  xMarch  9,  1882. 
Appeal  from  Adair  Circuit  Court. 
Opinion  of  the  court  by  Chief  Justice  Lewis,  reversing. 

1.  Prayer  for  judgment  for  blank  dollars  in  counterclaim  can  not  be  ob- 
jected to  for  first  time  in  Court  of  Appeals  in  this  case. 

2.  Usury  may  be  included  in  a  new  note  signed  by  the  same  jiarties  in 
imrt,  and  when  paid  may  be  recovered  back  again. 

3.  If  usury  in  old  is  carried  into  a  new  note  so  as  to  constitute  any  part 
of  the  sum  agreed  to  be  paid  by  it  the  usury  in  the  new  note  should  be  ex- 
tracted on  proper  plea. 

4.  Action  to  recover  usury  should  }ye  commenced  in  one  year  after  the 
cause  of  action  accrued. 

The  statute  of  limitations  is  not  available  in  such  an  action  unless  it  ii 
pleaded  and  relied  upon. 

5.  Credit  upon  note  in  the  hands  of  the  maker,  its  genuineness  being  de- 
nied, was  improperly  allowed  to  be  read  as  evidence  betore  the  jury  in  this 
case,  and  for  this  error  the  judgment  appealed  from  is  reversed. 

Alexander,  Baker  &  ReW  for  appellant. 
Rhorer  &  Jones  and  Wm.  Lindsay  for  appellees. 
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EGINTON,  &c.  T.  RUSK,  &c. 
Filed  March  P,  3882. 
Appeal  from  Kenton  Chancery  Court. 
Opinion  of  the  court  by  Judge  Pryor,  afSrmhig. 

1.  Attorney  has  no  lien  upon  land  for  services  in  defending  grantee  in  suit 
brought  by  grantor  to  rescind  the  sale;  he  has  a  lien  in  case  of  the  successful 
prosecution  of  an  action  for  the  recovery  of  land. 

"When  a  conveyance  has  been  ma<le  and  the  contract  of  sale  fully  executed 
an  action  by  the  grantor,  if  defeated,  can  not  be  said  to  amount  to  a  recov- 
ery of  the  land  by  the  grantee. ' ' 

2.  Recovery  upon  a  note  which,  together  with  the  land,  was  the  considera- 
tion for  the  sale  of  a  steamboat,  is  not  a  recovery  of  the  land,  and  does  not 
entitle  the  attorneys  to  a  lien  thereon. 

W.  P.  D.  Bush  and  Chas.  Kginton  for  appellants. 
Horace  Cambron  for  appellee's. 

CRAWFORD  V.  STAGNER. 
Filed  March  11,  188?. 

Appeal  from  Madison  Common  Pleas  Court. 
Opinion  of  the  court  by  Chief  Justice  Lewis,  affirming. 

1.  Alleged  title  holders  must  be  made  parties. 

The  only  defen.'^e  in  an  action  on  a  ncte  in  this  case  was  that  the  title  of 
the  vendor  to  the  land,  for  which  it  was  given,  was  defective.  But  as  the 
defendant  has  failed  to  bring  before  the  court  those  in  whom  he  alleges  the 
title  resides,  judgment  w«vs  properly  rendered  against  him. 

W.  B.  Smith  for  appellant. 

W.  O.  Miller  for  appellee. 

BOYD  v.  WILSON,  &c. 
Filed  March  14,  1882. 
Appeal  from  Graves  Circuit  Court. 
Opinion  of  the  court-  by  Judge  Pryor,  affirming. 

1.  All  the  parties  claim  title  to  the  land  in  dispute  under  the  same  deed,, 
and  in  the  same  manner. 

2.  The  Court  of  Appeals  will  not  pi-esume  that  an  attorney  has  filed  an 
answer  without  authority. 

L.  Anderson  for  appellant. 
W.  M.  Smith  for  appellees. 

HACKWORTH  v.  THOMPSON  (2  Cases.)' 
Filed  March  14,  1882. 
Appeal  from  Lewis  Circuit  Court. 
Opinion  of  the  court  by  Judge  Pryor,  dismissing  appeal  without  prejudice. 

1.  Judgment  to  sell  land  was  reversed  in  this  case. 

This  is  the  second  appeal  in  this  case.  "This  court  affirmed  the  judgment 
(of  the  court  below)  in  an  opinion  heretofore  delivered  upon  a  mere  frag- 
ment of  the  record,  and  now  the  appellant  offers  to  file  an  additional  record 
that  throws  additional  light  upon  the  question  involved.    Why  the  appellant 
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is  appealing  from  a  judgment  of  sale,  when  tliat  judgment  is  reversed,  we 
<»n  not  see.  All  he  has  to  do  is  to  move  for  a  restoration  of  the  possession, 
first  having  set  the  sale  aside.  The  judgment  of  sale  was  reversed,  and  at 
the  May  term,  1876,  the  opinion  of  this  court  was  filed  in  the  court  below. 
What  is  to  prevent  that  court  from  setting  the  judgment  of  sale  aside? 

On  a  rehearing  this  appeal  is  dismissed  without  prejudice  and  the  former 
opinion  withdrawn." 

W.  H.  Cord  for  appellant. 

A.  Duvall  for  appellee. 

BOREN  V.  DORRIS. 
Filed  March  16,  1889. 
Appeal  from  Allen  Circuit  Court. 
Opinion  of  the  court  by  Judge  Hines,  affirming. 

1.  Question  of  fact  in  this  case. 
R.  Rhodes  for  appellant. 

FRAZER  V.  HOSKINS. 
Filed  March  16,  1S88. 

Appeal  from  .Tefferson  Common  Pleas  Court. 
Opinion  of  the  court  by  Judge  Pryor,  affirming. 

1.  Question  of  fact  in  this  case. 

Alexander,  Baker  &  Read  and  I.  &  J.  Caldwell  for  appellant. 

Harlan  &  Wilson  for  appellee. 

GRESIIAM  V.  GRESHAM,  &c. 
Filed  March  16,  1683. 
Appeal  from  Rockcastle  Circuit  Court. 
Opinion  of  the  court  by  Judge  Hargis,  affirqiing. 

1.  Application  for  revivor  of  action  against  a  personal  representative  must 
be  made  within  one  year  and  six  months  after  his  qualification. 
9.  Adverse  possession  of  land  for  thirty  years  bars  action  for  its  recovery. 
R.  M.  &  W.  O.  Bradley  for  appellant. 
Wm.  Lindsay,  Welch  &  Saufley  and  S.  M.  Burdett  for  appellees. 

CISSELL  V.  RAPIER. 
Filed  March  21,  1882. 
Appeal  from  Nelson  Circuit  Court. 
Opinion  of  the  court  by  Chief  -Tustioe  Lewis,  reversing. 

1.  Vendor  is  estopped  to  deny  recitals  of  deed- 
In  this  case  appellee  Rapier  joined  with  his  brothers  and  sisters  in  con- 
veying a  tract  of  land  devised  to  them  by  their  father  to  P.  S.  Barbour, 
who  afterwards  conveyed  it  to  appellant  Cissell.  Subsequently  appellee, 
Rapier  obtained  a  patent  from  the  Commonwealth  to  a  portion  of  this 
land,  and  brought  suit  against  Cissell  for  trespass. 

Held  -That  appellee  Rapier  is  bound  by  and  estopped  to  deny  the  recitals 
of  the  deed,  and  that  the  estoppel  runs  with  tne  land. 

Held,  also— That  it  is  immaterial  how  Barbour  or  his  grantors  may  have 
understood  or  intended  the  boundary  to  be,  or  whether  at  the  time  Barbour 
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purchased  a  surrey  and  plat  of  the  land,  excluding  the  portion  for  which 
the  patent  was  issued,  was  made  and  shown  to  him  and  adopted  by  him  or 
not ;  for  appellant  Cissell,  the  yendee  of  Barbour,  had  a  right  to  look  to  the 
recitals  of  the  deed,  and  could  not  be  concluded  by  Barbour's  acts. 

2.  '*  Visable  or  actual  boundaries,  whether  artificial  or  natural,  are  to  be 
taken  as  the  abuttals  of  a  survey  so  long  as  they  can  be  found  and  proved, 
and  it  is  only  in  case  the  description  is  ambiguous  or  doubtful  that  parol 
•evidence  of  the  praotical  construction  given  by  the  i)arties  by  acts  of  ocou- 
Xiancy,  recognition  of  monuments  or  boundaries  or  otherwise  is  admissible 
in  aid  of  the  inten>retation. " 

8.  The  boundary  of  land  is  exclusively  a  question  of  law  when  the  recitals 
of  the  deed  are  unambiguous  and  the  objects  called  for  certain. 

N.  W.  Halstead  and  E.  E.  McKay  for  appellant. 

Wm.  Johnson  for  appellee. 

PARKS  V.  KENTUCKY  CENTRAL  R.  R.  CO. 

Filed  March  21,  1882. 

Appeal  from  Nicholas  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor,  affirming. 

1.  Where  a  person  boards  a  train  the  railroad  employes  have  a  right  to  pre- 
sume that  such  person  is  a  passenger  intending  to  go  to  some  other  point  on 
the  road. 

The  appellant  boarded  the  train,  not  as  a  passenger,  but  merely  to  see  a 
friend  and  the  train  having  begun  to  move  off,  she  sprang  from  it  and  re- 
ceived injuries  for  which  she  claims  damages  from  the  railroad. 

Held- -That  the  railroad  employes  had  a  right  to  presume  her  to  be  a  pas- 
senger, and  also  that  when  the  train  began  to  move  off  she  should  have 
told  the  conductor  of  the  circumst<ances,  instead  of  jumping  from  the  train 
while  in  motion. 

*'Her  injury  being  the  result  of  her  own  imprudence  no  recovery  can  be 
had." 

lioss  &  Kennedy  for  appellant. 

Stevenson,  O'Hara  &  Bryan  for  appellee. 

TILDEN  V.  SPECHT. 

Filed  March  23,  1882. 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Judge  Pryor,  affirming. 

1.  The  judgment  of  the  chancellor  in  an  ordinary  action  tried  by  him 
without  objection  will  be  considered  in  the  same  manner  as  the  verdict  of 
a  properly  instructed  jury. 

Hamilton  Pope  for  appellant. 

WOODFORD  &  HATHAWAY  v.  PERKINS,  &c. 

Filed  March  S3,  1882. 

Api)eal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor,  affirming. 

1.  Sureties  on  official  bond  of  sheriff  are  not  liable  for  sheriff's  acts  in 
selling  goods  held  by  him  under  an  attachment  by  consent  of  the  owner 
and  without  an  order  of  the  court. 

**The  appellants  in  this  case,  who  were  the  attaching  creditors,  entered 
into  an  agreement  with  the  debtor,  whose  goods  had  been  levied  upon  by 
the  sheriff,  that  he,  the  sheriff,  should  proceed  to  sell  the  goods,  without  an 
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order  of  the  coiiit,  upon  a  credit  of  three  months,  and  should  hold  the 
money  or  the  proceeds  of  sale  subject  to  the  order  of  the  court." 

Held— That  the  sureties  on  the  official  bond  of  the  sheriff  were  not  liable 
for  his  failure  to  collect  the  money  from  the  purchasers,  etc. 

Sweeney  &  Son  for  appellant. 

R.  W.  Slack  for  appellees. 

URTON  V.  DOWNEY. 
Filed  March  £3,  18fcl>. 
Appeal  from  Louisville  Chancery  Court. 
Opinion  of  the  couit  by  Judge  Pryor,  dismissing  appeal. 
1.  On  Older  refusing  to  punish  for  contempt  no  appeal  can  be  prosecuted. 
Appeal  dismissed. 
Harrison  &  McGrain  for  appellant. 
T.  B.  Farleigh  for  appellee. 

COX'S  ADM'R  V.  MUDI),  SHERIFF,  &c. 
Filed  March  23.  188>. 
Appeal  from  (ireen  Circuit  Court. 
Opinion  of  the  court  by  Chief  Justice  Lewis,  reversing. 

1.  "It  must  be  presumed  that  the  county  court  performed  the  duty  re- 
quired by  law  by  impo.sing  a  sufficient  levy  to  pay  all  the  claims  allowed  at 
its  regular  term  held  for  that  purpo.se,  and  that  the  sheriff  did  or  might 
have  collected  in  the  time  retjuired  by  law  a  sum  sufficient  to  pay  plaintiff's 
claim." 

2.  County  creditor  should  not  be  compelled  to  show  that  the  sheriff  had  in 
his  hands  a  sum  sufficient  to  pay  his  chiim  aftc*r  the  time  has  expired  within 
which  he  is  required  to  collect  the  county  levy  and  pay  the  claim. 

R.  S.  Montague  and  D.  A.  Card  well  for  appellant. 

ELLIOTT,  &c.  V.  LF:E,  &c. 

Filed  March  23,  1S82. 

Appeal  from  Owen  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  I^ewis,  reversing. 

1.  Will  rejected  becaust*  propounders  have  no  interest  in  it,  parties  inter- 
ested having  established  another  will. 

'*  As  the  recrord  stands  the  only  person  who  has  any  interest  as  devisee  in 
the  will  made  in  1876  is  Hobt.  H.  Elliott,  and  he  and  his  children  appeared 
in  the  county  court  to  propound  the  will  made  in  1873,  appeared  in  the 
circuit  court  and  appear  here  as  appellants  to  have  the  will  of  1873  probated 
and  the  one  made  in  1875  rejected.  As  it  is  not  shown  that  the  propounders 
of  the  VFill  of  lS7o  have  any  interest  whatever,  and  Robt.  H.  EUiott.  the 
only  devisee  of  that  will,  insists  upon  the  affirmance  of  the  order  of  the 
county  court  resp<^cting  it  and  probating  the  one  made  in  1873,  we  are  of 
the  opinion  that  the  court  below  erred  in  reversing  the  judgment  of  the 
county  court." 

Thos.  D.  Theobald,  J.  1).  Lillartl  and  Jas.  A.  Duncan  for  appellants. 

Geo,  C.  Drane  for  appellees. 

BANK  OF  COLUMBIA  v.  BUSH. 
Filed  March  23,  lfe82. 
Appeal  from  Jefferson  Common  Pleas  Court. 
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Opinion  of  the  court  by  Judge  Mines,  affirming. 

1.  Where  a  promise  to  pay  Its  inferentially  averred  and  no  motion  to  make 
more  specific  it  would  be  sufficient  to  support  a  judgment  after  answer. 

2.  By  consent  order  to  try  one  of  the  issues  presented  in  the  answer  the 
parties  waived  any  right  they  had  to  object  to  the  sufficiency  of  the  plead- 
ings in  other  respects. 

8.  Errors  assigned  not  embraced  in  grounds  for  new  trial  will  not  be  con- 
sidered in  Court  of  Appeals. 
Alexander,  Baker  &  Reid  for  ap];>ellant. 
W.  P.  D.  Bush  for  appellee. 

COMMONWEALTH  v.   FBRRELL. 

Filed  March  86,  1882. 

Appeal  from  Breckinridge  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Lewis,  affirming. 

1.  Bigamy,  committed  by  a  second  marriage  outside  of  this  State,  is  not 
an  offense  within  the  jurisdiction  of  the  courts  of  this  State  under  the  stat- 
ute against  bigamy. 

P.  W.  Hardin  for  appellant. 

COMMONWEALTH,  FOR,  &c.  v.  CREEL. 
Filed  March  25,  1^9. 
Appeal  from  Muhlenburg  Circuit  Court 
Opinion  of  the  court  by  Judge  Pryor.  reversing. 
1.  All  peddlers  must  pay  the  license  required  by  statute. 
P.  W.  Hardin  for  appellants. 
M.  J.  Roark  for  api)ellee. 

ROSE  V.  COMMONWEALTH. 
Filed  March  25,  1883. 
Appeal  from  Bourbon  Circuit  Court. 
Opinion  of  the  court  by  Judge  Hines,  affirming. 

1.  Separate  injuries  to  the  person  may  be  joined  in  one  indictment.  (Crim- 
inal Code,  section  268. ) 

3.  Objection  raised  for  the  first  time  on  the  motion  for  new  trial  will  not 
be  considered  by  Court  of  Appeals. 

G.  C.  Lockhart  for  appellant. 
P.  W.  Hardin  for  appellee. 

BEALL  V.  BETHEL'S  ADM'R. 
Filed  March  25,  1882. 
Appeal  from  Hardin  Circuit  Court. 
Opinion  of  the  court  by  Chief  Justice  Lewis,  affirming. 

1.  Where  law  and  facts  have  been  by  consent  submitted  to  the  court  below 
the  judgment  rendered  as  to  the  issues  of  fact  must  be  treated  as  the  verdict 
of  a  jury  would  be. 

2.  Deposition  of  party  who  was  also  present  and  testified  as  a  witness  was 
properly  rejected  in  this  case. 

Wilson  &  Hobson  for  appellant. 
Hayes  &  Bush  for  appellee. 

April,  1882—5 
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COMMONWEALTH  v.  DUNIVANT. 

"Filed  March  85,  1889. 

Appeal  from  Ballard  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hines,  reversing. 

1.  In  indictment  for  obstructing  public  highway  it  is  not  necessary  to 
designate  the^ section  or  part  of  the  highway  obstructed  where  the  indict- 
ment designates  the  name  of  the  highway  and  specifies  the  character  of  the 
obstruction  and  the  length  of  time  it  continued. 

Chas.  H.  Thomas  and  P.  W.  Hardin  for  appellant. 

COMMONWEALTH  v.  KNOERR. 

Filed  February  26,  188*. 

Appeal  from  Fulton  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Lewis,  reversing. 

1.  Indictment  for  selling  liquor  in  Fulton  county  in  violation  of  the  act 
of  April  6,  1880.  was  sufficient  in  this  case. 

"The  offense  and  the  particular  circumstances  of  the  offense  charged  are 
stated  with  such  distinctness  and  certainty  as  to  constitute  a  complete  offense, 
and  also  to  present  a  bar  to  any  future  prosecution  for  the  same  offense." 

P.  W.  Hardin  for  appellant. 

C.  H.  Wilson  for  appellee. 

VARBLE  V.  COMMONWEALTH. 

Filed  March  25,  188*. 

Appeal  from  Oldham  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hines,  affirming. 

1.  Where  liquor  sold  by  retail  is  drunk  upon  adjacent  premises  not  under 
the  control  of  the  seller  the  sale  is  a  punishable  offense. 

"The  language  (of  the  statute)  implies  an  owner.ship  or  control  had  or  ex- 
ercised by  some  one  other  tj^an  the  seller. ' ' 

Bobbins  &  Mclntyi*e  for  appellant. 

P.  W.  Hardin  for  appellee. 

ROWLETT  V.  COMMONWEALTH. 
Filed  March  25,  1882. 
Appeal  from  Hart  Circuit  Court. 
Opinion  of  the  court  by  Judge  Hines,  affirming. 

1.  The  indictment  is  not  insufficient  for  uncertainty  in  this  case,  in  which 
the  names  of  the  deceased  and  the  accused  are  the  same,  for  the  reason  that 
"the  accused  is  jointly  indicted  with  her  husband,  Henry  Rowlett,  and 
wherever  in  the  indictment  the  crime  is  charged  the  name  of  Henry  Hew- 
lett and  of  Mary  Rowlett  are  combined  as  actors  in  the  commission  of  the 
crime. ' ' 

2.  The  admission  of  incompetent  evidence  may  be  cured  by  the  instruc- 
tions of  the  court. 

In  this  case  a  married  woman  was  accused  of  the  murder  of  her  stepchild 
by  cruel  treatment.  Evidence  that  the  chl  Id  was  rermitted  to  go  insufficiently 
clad  in  inclement  weather  was  permitted  to  be  introduced.  This  was  in- 
competent, but  the  error  was  cured  by  an  instruction  stating  that  it  wa* 
the  husband's  duty,  not  that  of  the  accused,  to  clothe  the  child  in  a  proper 
manner. 
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8.  Medical  practitioners,  who  made  a  post  mortem  examination,  were 
competent  in  this  case  to  show  the  cause  of  the  child's  death. 

4.  Instruction  was  properly  refused  in  this  case  as  to  the  law  relative  to 
involuntary  manslaughter/  as  there  was  no  evidence  to  authorize  such  an 
instruction. 

Woodson  &  Macy  for  appellant. 

P.  W.  Hardin  for  appellee. 

HBNRY,  BARKER  &  CO.  v.  L.,  C.  &  L.  R.  R.  CO. 
Filed  March  28,  1882. 
Appeal  from  Franklin  Circuit  Court. 
Opinion  of  the  court  by  Judge  Hines,  reversing. 

1.  Instructions  mu.st  always  conform  to  the  issues  presented  by  the  plead- 
ings.    In  this  case  they  do  not. 
J.  &  J.  W.  Rodman  for  appellants. 
Ira  Julian  for  appellee. 

YOUNG,  &c.  V.  STROTHER. 

Filed  March  28,  188-2. 

Appeal  from  Henry  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Lewis,  affirming. 

1.  Where  land  is  sold  at  judicial  sale  subject  to  dower,  the  purchaser  or 
his  vendees  having  knowledge  thereof,  hold  the  land  subject  to  the  dower 
right. 

J.  &  J.  W.  Rodman  for  appellant.^. 

Carroll  &  Barbour  and  Webb  &  Masterson  for  appellee. 

« 

BEAVER  V.  MARION  COUNTY. 
Filed  March  38,  1882. 
Appeal  from  Marion  Circuit  Court. 
Opinion  of  the  court  by  Judge  Pryor,  reversing. 

1.  For  work  done  on  public  road  under  employment  of  the  overseer  thereof, 
the  appellant  is  entitled  to  be  paid  in  this  case. 
Belden  &  Shuck  and  John  D.  Fogle  for  appellant. 
R.  C.  Palmer  for  appellee. 

MALONEY  V.  SMITH'S  ADM'X. 
Filed  March  38,  1889. 
Appeal  from  Mason  Circuit  Court. 
Opinion  of  the  court  by  Judge  Pryor,  alTirming. 

1.  Failure  to  answer  was  an  admission  of  the  statements  of  the  petition. 

2.  Whether  the  name  of  the  defendant  is  identical  with  the  signature  to 
the  note  sued  on  is  a  question  which  can  not  be  raised  after  judgment  with- 
out an  answer. 

W.  H.  Wadsworth  &  Son  for  appellant. 
T.  A.  Curran  for  appellee. 

PRATER  V.  COMMONWEALTH. 
Filed  March  30,  1882. 
Appeal  from  Carter  Circuit  Court. 
Opinion  of  the  court  by  Judge  Pryor,  reversing. 
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1.  On  indiotment  for  sellins  spirituous  liquors  in  District  No.  9,  eTidenoe 
that  defendant  sold  in  District  No.  8  was  incompetent  unless  the  indict- 
ment averred  that  that  iiart  of  District  No.  8  in  which  the  sale  was  msde, 
was  embraced  in  said  District  No.  9. 

In  this  case,  after  the  sale  had  been  prohibited  in  District  No.  S),  a  new 
District,  No.  9,  was  created  by  the  county  court  out  of  Districts  8  and  3. 

The  county  court  had  no  power  to  defeat  the  decision  of  the  voters  of  Dis- 
trict No.  8  by  creating  a  new  district  embracing  a  part  of  said  District  Na  8. 
1^  J.  D.  Jones  and  R.  D.  Dayis  for  appellant. 

P.  W.  Hardin  for  appellee. 

VAUGHN  V.  HICKMAN  COUNTY  COURT. 
RKNNICK  V.  SAME. 

Filed  March  90,  1882. 

Appeal  from  Hiclcman  Common  Pleas  Court. 

Opinion  of  the  court  by  Chief  Justice  Lewis,  affirming. 

For  collecting  ad  valorem  tax,  to  be  applied  to  building  bridges  in  Hick- 
man county,  under  acts  of  1866  and  1878,  the  sheriffs  of  that  county  wen 
entitled  to  the  same  commissions  as  for  collecting  the  county  levy  for  other 
purposes. 

Wm.  Lindsay  for  appellants. 

Geo.  W.  Griff y  and  E.  C.  Hodges  for  appellee. 

BURNS,  &c.  V.  HOFFMAN. 
Filed  February  28,  and  amended  March  19,  1882. 
Appeal  from  Owen  Circuit  Court. 
Opinion  of  the  court  by  Judge  Pryor,  reversing. 

1.  Devise  of  farm  to  widow  for  life,  burdened  with  the  support  and  educa- 
tion of  devisor's  children  and  with  the  right  to  use  the  estate  in  common, 
should  not  be  construed  as  requiring  the  children  to  remain  with  the  widow 
on  the  farm,  after  they  have  arrived  at  full  age,  to  enable  them  to  realize  or 
enjoy  the  benefits  resulting  to  them  from  the  devise. 

Creditors  of  one  of  the  children  can  compel  the  widow  to  apply  his  share 
of  the  profits  of  the  farm  to  the  payment  of  his  debts. 

2.  Beneficial  interests  in  a  life  estate  may  be  subjected  to  the  payment  of 
the  debts  of  the  beneficiaries. 

8.  A  widow  is  entitled  to  a  homestead  in  a  farm  devised  to  her  for  life  by 
her  husband,  she  having  a  daughter  residing  with  her  on  the  farm. 

4.  Homestead  should  be  carved  out  of  the  different  parcels,  throwing  it 
together  if  practicable. 

5.  The  purchaser  of  an  estate  burdened. with  the  support  of  a  tliird  per- 
son must  obligate  himself  to  discharge  that  duty,  and  the  chancellor  should 
fix  the  amount  to  be  paid  by  him  and  may  require  payment  by  rule. 

Barret  &  Brown  and  Lillard  &  Hallam  for  appellants. 
Evan  E.  Settle  for  appellee. 
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MORTGAGES. 

An  exchange  pays  its  respects  to  mortgages  and  mortgagers  in 
the  following  strain : 

In  the  whole  range  of  sacred  and  profane  literature  perhaps 
there  is  nothing  recorded  which  has  such  staying  properties  as 
a  good  healthy  mortgage.  ^ 

A  mortgage  can  be  depended  on  to  stick  closer  than  a  brother. 
It  has  a  mission  to  perform  which  never  lets  up.  Day  after 
day  it  is  right  there,  nor  does  the  slightest  tendency  to  slum- 
ber impair  its  vigor  in  the  least.  Night  and  day,  and  at  holi- 
day times,  without  a  moment's  rest  for  sickness  or  recreation, 
the  biting  offspring  of  its  existence  goes  on. 

The  seasons  ma}''  change,  days  run  into  w^eeks,  weeks  into 
months  and  months  be  swallowed  up  into  the  gray  man  of  ad- 
vancing years,  but  that  mortgage  stands  up  in  sleepless  vigi- 
lance, with  the  interest  of  a  perrennial  stream  ceaselessly 
Tunning  on. 

Like  a  huge  nightmare  eating  out  the  slet^)  of  some  restless 
slumberer  the  unpaid  mortgage  rears  up  its  gaunt  front  in  per- 
petual torment  to  the  miserable  wight  who  is  held  within  its 
clutch.  It  holds  the  poor  victim  with  the  relentless  grasp  of 
a  giant;  not  one  hour  of  recreation;  not  a  moment's  evasion 
of  its  hideous  presence.  A  genial  savage  of  mollifying  aspect 
while  the  interest  is  paid ;  a  very  devil  of  hopeless  destruction 
when  the  payments  fail. 

Our  liabilities  may  be  evaded  or  smoothed  aside,  but  a  mort- 
gage hangs  on  with  the  pertinacity  of  a  bull  dog  or  the  gri])  of 
a  blacksmith's  vice.  If  the  interest  is  not  paid  it  is  added  to 
swell  its  grim  parent,  the  principal,  and  holds  up  its  horrible 
fnmt  with  a  harder  seeBiing  than  before.  It  will  have  the 
pound  of  flesh  which  is  nominated  in  the  bond,  and  more  ter- 
rible than  the  fearful  witches  of  Macbeth,  the  threatening 
fiend,  foreclosure,  rears  up  its  dreaded  menace  with  tlie  crush- 
ing weight  of  hopeless  despair. 

Pity  for  the  poor  man  who  has  the  grim  fiend  in  his  house- 
hold. Every  hour  of  his  life  is  fraught  with  one  intact  en- 
durance of  miser}^  and  dread,  embittered  with  a  grievous  load 
he  is  powerless  to  shake  away. 
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An  episode  in  the  Supreme  Court  of  the  United  States  is  re- 
lated in  Gath's  letter  in  the  Cincinnati  Enquirer,  of  January 
9,  1882,  as  follows: 

*'When  Oliver  Ellsworth  was  eliief  justice  of  the  United 
States  he  was  holding  a  circuit  court  at  Philadelphia  with 
Judge  Chase,  who  was  said  to  have  been  disappointed  at  not 
obtaining  Ellsworth's  higher  position. 

''The  lawyer  Ingersoll  began  the  argument,' but  had  not  pro- 
ceeded far  before  Judge  Chase  exclaimed:  *There  is  no  dispute 
about  it,  Mr.  Ingersoll.  The  point  is  well  settl(^d;  and  there  is 
no  need  of  arguing  it. '  Mr.  Ingersoll  then  stated  his  second 
])oint,  but  had  scarcely  begun  to  enforce  it  before  he  was  again 
interrupted  by  Judge  Chase  with:  'That  is  well  settled,  Mr. 
Ingersoll.  You  need  not  spend  time  to  argue  it.'  Mr.  Inger- 
soll became  vexed  and  disconcerted,  and  was  al)out  to  make  his 
third  point  when  Chase  interrupted  him  again.  Hereupon  old 
Oliver  Ellsworth,  a  Connecticut  man,  having  stood  the  planta- 
tion manners  long  enough,  took  out  his  snuifbox,  tapped  it, 
took  a  pinch,  and,  hxiking  jat  the  discomfited  lawyer,  re- 
marked: 'The  court  has  expressed  no  opinion,  sir,  upon  these 
points  and  when  it  does  you  will  hear  it  from  the?  })roper  organ 
of  the  court.  You  will  proceed,  sir,  and  I  pledge  you  my  word 
you  shall  not  ))e  internipted  again.'  The  chief  justice  then 
turned  his  face,  full  of  fire,  upon  Judge  Chase,  and  looktnl  him 
through.  In  spite  of  Chase's  belligerent  temper,  it  is  said  he 
quailed  and  kept  still.'' 
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KENTUCKY  LAW  REPORTER. 


MAY,   1882. 


AN  ACT  TO  ESTABLISH  A  SUPERIOR  COURT,  AND 
TO  REGULATE  THE  SAME. 


§  I .  Be  it  enacted  hy  the  General  Assembly  of  the  Common- 
wealth of  Kentucky,  That  there  is  hereby  established  a  court  of 
justice  for  the  Commonwealth  of  Kentucky,  known  as  the 
Superior  Court,  to  consist  of  three  judges,  who  shall  have 
the  same  qualifications  as  are  now  required  by  law  for  Judges 
of  the  Court  of  Appeals.  Any  two  of  them  may  constitute 
a  court  for  the  transaction  of  business.  On  the  first  Monday 
in  Aug;ust,  1882,  there  shall  be  elected,  by  the  qualified  voters 
of  this  Commonwealth,  three  persons,  qualified  as  aforesaid, 
as  judjjes  of  said  court,  whose  term  of  office  shall  commence 
on  the  first  Monday  in  September,  1882,  and  continue  until 
the  first  Monday  in  September,  1886.  They  shall  determine 
by  lot  who  shall  be  the  presiding^  judge.  The  State  shall  be 
divided  into  three  Superior  Court  Districts,  and  one  judge  of 
said  court  shall  be  elected  from  each  of  said  districts,  by  the 
qualified  voters  thereof  The  said  districts  shall  consist  of  the 
following  named  counties,  to  wit : 

The  First  District  of  the  counties  of  Fulton,  Hickman,  Bal- 
lard, McCracken,  Graves,  Calloway,  Marshall,  Livingston, 
Lyon,  Trigg,  Crittenden,  Caldwell,  Christian,  Todd,  Logan, 
Warren,  Henderson,  Union,  Webster,  Hopkins,  Daviess, 
McLean,  Muhlenburg,  Hancock,  Ohio,  Butler,  Grayson,  Breck- 
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inridge,    Hardin,  Barren,  Allen,   Simpson,  Edmonson,  Meade, 
and  Hart. 

The  Second  District  of  the  counties  of  Monroe,  Cumberland, 
Metcalfe,  Russell,  Adair.  Green,  Taylor,  Casey,  Larue,  Lin- 
-coln,  Clinton,  Wayne,  Pulaski,  Rockcastle.  Boyle,  Marion, 
Garrard.  Madison,  Washington,  Nehon,  Mercer,  Jessamine, 
Bullitt,  Spencer,  Jefferson,  Shelby,  Henry,  Franklin,  Ander- 
son, Oldham.  Trimble,  Carroll,  Woodford,  Jackson,  Laurel, 
Knox,  and  Whitley. 

The  Third  District  of  the  counties  of  Boone,  Gallatin,  Ken- 
ton, Campbell,  Bracken,  Pendleton,  Grant,  Owen,  Harrison, 
Robertson,  Mason,  Scott,  Nicholas,  Fleming,  Bourbon,  Fay- 
ette, Clark.  Montgomery,  Bath,  Ro\yan,  Lewis,  Greenup,  Car- 
ter, Boyd,  Elliott,  Menifee,  Morgan,  Lawrence.  Powell, 
Johnson,  Martin,  Wolfe,  Lee,  Estill,  Breathitt.  Magoffin, 
Floyd,  Owsley,  Perry,  Pike,  Clay,  Letcher,  Leslie,  Harlan, 
and  Bell. 

§  2.  The  Superior  Court  shall  have  exclusive  appellate  jur- 
isdiction over  the  final  orders  and  judgments  of  all  other 
courts  of  this  Commonwealth  that  the  Court  of  Appeals  now 
has,  except  as  provided  in  this  act  ,  and  all  the  laws  now  in 
force  in  regard  to  appeals  to  the  Court  of  Appeals,  and  the 
trial  thereof,  shall  be  applicable  to  appeals  to  the  Superior 
Court,  ueless  otherwise  provided  in  this  act. 

§  3.  The  Superior  Court  shall  not  have  appellate  jurisdiction 
of  any  appeal  where  there  is  involved  (i)  the  validity  of  a  stat- 
ute ,  (2)  the  title  to  a  freehold,  or  right  to  a  franchise ;  (3) 
nor  in  cases  of  •  felony  ;  (4)  the  probate  of  a  will  ;  (5)  judg- 
ments for  money  or  personal  property,  if  the  value  in  contro- 
versy be  greater  than  $3  000,  exclusive  of  interest  and  costs; 
and  the  said  court  shall  have  the  original  jurisdiction  in  fiscal 
cases  heretofore  vested  in  the  Franklin  Circuit  Court  by  arti- 
cle nine  of  chapter  twenty  eight  of  the  General  Statutes,  and 
so  much  of  said  chapter  as  vested  said  jurisdiction  in  the 
Franklin  Circuit  Court  is  hereby  repealed,  and  the  terms  of 
said  Superior  Court  for  the  hearing  of  fiscal  cases  shall  be  as 
provided  for  the  Franklin  Circuit  Court  in  said  chapter. 

§  4.  When  the  record  does  not  show  the  amount  in  contro- 
versy, the  court  rendering  the  decision  from  which  the  appeal 
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IS  asked  shall,  on  motion  of  either  party,  determine  whether 
the  amount  is  over  three  thousand  dollars,  and  such  decision 
shall  be  conclusive  as  to  the  jurisdiction  of  the  appeal. 

§  5.  The  Court  of  Appeals  shall  have  appellate  jurisdiction 
over  the  final  orders  and  judgments  of  the  Superior  Court  in  all 
cases  except  the  following: 

1.  Those  for  fines  or  for  the  recovery  of  money  or  personal 
property,  where  the  amount  of  the  fine  or  tl»e  value  in  contro- 
versy is  less  that  one  thousand  dollars,  exclusive  of  interest 
aud  costs. 

2.  Those  were  the  judgments  of  the  lower  court  have  been 
affirmed  by  the  Superior  Court  without  a  dissenting  vote.  But 
if  in  any  case  coming  wiihin  either  of  the  above  exceptions 
any  two  of  the  judges  of  the  Superior  Court  shall  certify  that, 
in  their  opinion,  the  question  involved  is  novel,  and  is  one  of 
sufficient  importance,  the  party  against  whom  the  decision  was 
rendered  shall  be  entitled  to  take  the  same  by  appeal  to  the 
Court  of  Appeals  as  in  other  cases. 

§  6.  If  an  appeal  shall  be  taken  to  the  Court  of  Appeals 
of  which  the  Superior  Court  has  jurisdiction,  or  if  taken  to  the 
Superior  Court  when  the  Court  or  Appeals  has  jurisdiction,  it 
shall  not  be  dismissed,  bit  shall  be  transferred  to  the  court  hav- 
ing jurisdiction, 

§  7.  All  appeals  from  the  Superior  Court  to  the  Court  of 
Appeals  shall  be  prayed  and  granted  in  the  Superior  Court. 
But  no  appeal  shall  be  granted  after  six  months  from  the  time 
the  right  to  appeal  first  accrued,  unless  the  party  applying 
therefor  was  a  defendant  in  the  original  action,  and  an  infant  not 
under  coverture,  or  of  unsound  mind,  or  a  prisoner  who  did 
not  appear  by  his  attorney — in  which  cases  an  appeal  may  be 
granted  to  such  parties,  or  there  representatives,  within  twelve 
months  after  their  deaths  or  the  removal  of  their  disabilities, 
whichever  may  first  occur. 

§  8.  The  Clerk  of  the  Court  of  Appeals  shall  be  ex  officig 
Clerk  of  the  Superior  Court.  In  appeals  pending  in  the  Su- 
perior Court,  he  shall  discharge  the  duties  now  required  of  him 
by  law  in  similar  cases  in  the  Court  of  Appeals,  and  shall  be 
allowed  the  same  fees  for  like  services.  Whenever  an  appeal 
is  granted  from  the  Superior  Court  to  the  Court  of    Appeals, 
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the  Clerk  shall  transfer  the  case  from  the  docket  of  the  Supe- 
rior Court  to  that  of  the  Court  of  Appeals,  and  the  same  record 
upon  which  the  ca?e  was  tried  in  the  Superior  Court  shall  be 
used  in  the  Court  of  Appeals.  All  laws  that  are  now  in  force 
regulating  appeals  from  other  courts  to  the  Court  of  Appeals, 
not  inconsistent  with  this  act»  shall,  in  so  far  as  the  same  are- 
applicable,  regulate  appeals  from  the  Superior  Court 

§  9  The  provisions  of  chapters  one,  two  and  three,  of  title 
eighteen,  of  ''An  act  regulating  practice  in  civil  cases,"  except 
section  766,  and  all  amendments  thereto,  and  articles  two  and 
three,  of  chapter  first,  of  title  nine,  of  "An  act  to  regulate 
practice  in  criminal  cases,"  except  section  359,  and  all  amend- 
ments thereto,  shall  be  applicable  to  the  Superior  Court  The 
party  taking  an  appeal  to  the  court  established  by  this  act  shall 
file  with  the  clerk  thereof  a  certified  transcript  of  the  record, 
which  shall  be  delivered  to  the  court  upon  the  submission  oF 
the  case,  and  no  judgment  shall  be  valid  or  binding  until  each 
of  the  judges  of  said  court  sitting  in  the  case  shall  make  or  sign 
an  indorsement  upon  the  opinion  delivered  thereon  that  he  has 
examined  the  record  of  the  case. 

§  ID.  The  Superior  Court  shall  hold  its  terms  at  Frankfort, 
Kentucky,  and  it  shall  be  the  duty  of  the  officers  who  now  pro- 
vide rooms  for  the  Court  of  Appeals  to  provide  suitable  rooms 
for  the  Superior  Court,  and  the  expenses  thereof  shall  be  paid 
in  the  same  manner  as  those  of  the  Court  of  Appeals  arc  now 
paid. 

§  II.  Process  from  the  Superior  Court  shall  be  executed  in 
the  same  manner,  and  by  the  same  officers,  as  similar  process 
from  the  Court  of  Appeals,  and  the  officers  shall  receive  the 
same  fees  for  like  services.  And  chapter  ninety-nine  of  the 
General  Statutes  of  Kentucky  shall  be  applicable  to  the  Supe- 
rior Court. 

§  12.  Power  is  vested  in  the  Superior  Court  to  administer 
oaths,  punish  contempts,  and  make  rules  consistent  with  law 
for  the  government  of  its  proceedings;  and  to  any  judge  thereof 
power  is  give  to  reinstate  attachments  and  injunctions  in  any 
case  where  the  appeal,  if  taken,  would  lie  lo  the  Superior  Court* 
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§  13.  Sections  one,  two,  three,  four,  five,  nine,  eleven,  and 
twelve,  of  article  eleven,  chapter  twenty-eight,  of  the  General 
Statutes  of  Kentucky,  shall  be  applicable  to  the  Superior  Court. 

§  14.  There  shall  be  r.o  terms  of  the  Superior  Court,  but  the 
-court  shall  be  held  every  juridical  day  in  each  year,  except  in 
the  months  of  July  and  August,  if  the  same  shall  be  necessary 
for  the  disposal  of  all  the  business  on  the  docket.  If  there 
should  be  no  court  at  any  time,  owing  to  unavoidable  absence 
of  two  of  the  judges,  the  court  shall  stand  adjourned  until  a 
-quorum  can  be  had. 

§  15.  The  Superior  Court  shall,  by  its  orders,  declare  what 
shall  be  regarded  as  a  term,  or  the  commencement  or  end  of  a 
term,  in  order  to  conform  to  any  law  or  rule  of  court  requiring 
anything  to  be  done  before  the  commencement,  or  after  the  end 
of  a  term,  or  within  a  certain  number  of  terms,  and  said  orders 
shall  be  so  framed  that  there  shall  be  two  terms  in  each  year. 

§  16.  The  laws  now  applicable  to  filing  vacancies  in  the 
Cou  t  of  Appeals  shall  be  applicable  to  filling  vacancies  in  the 
Superior  Court. 

§  17.  The  Judges  of  the  Superior  Court  shall  each  receive  an 
annual  salary  of  ^83,600,  to  be  paid  monthly  out  of  the  Treas- 
ury. 

§  18.  It  shall  be  the  duty  of  the  Attorney  General  to  repre- 
sent the  Commonwealth  of  Kentucky  in  all  cases  pending  in 
the  Superior  Court  to  which  it  is  a  party,  and  he  shall  be  allowed 
the  same  fees  therefor,  and  be  paid  in  the  same  manner  as  by 
law  he  is  now  paid  in  similar  cases  in  the  Court  of  Appeals. 

§  19.  When  the  case  has  been  decided  by  the  Court  of  Ap- 
peals upon  an  appeal  from  the  Superior  Court,  it  shall  not  be 
necessary  for  a  mandate  to  issue  to  the  Superior  Court,  but  the 
mandate  shall  go  directly  from  the  Court  of  Appeals  to  the  court 
from  which  the  case  was  appealed  to  the  Superior  Court,  and 
the  laws  applicable  to  other  mandates  from  the  Court  of  Ap- 
peals shall  be  applicable  to  mandates  in  such  cases,  and  to  man- 
dates from  the  Superior  Court. 

§  20.  This  act  shall  not  affect  appeals  granted  prior  to  the 
•first  Monday  in  August,  1882,  but  the  Court  of  Appeals  shall 
transfer  to  the  Superior  Court  all  appeals  pending  in  the  Court 
of  Appeals  on  said  date  that  have  not  been  heard,  and  of  which 
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the  Superior  Court  has  jurisdiction,  and  nnay  also  transfer  anjr 
of  the  appeals  under  submission  within  the  jurisdiction  ol  the 
Superior  Court. 

§  21.  Elections  under  this  act  shall  be  conducted  by  the 
same  officers,  and  in  the  same  manner  as  other  elections  for 
officers  for  the  State  at  large. 

§  22.  The  Superior  Court  shall  have  original  jurisdiction  of 
escheats,  and  all  acts  or  parts  of  acts  inconsistent  with  this  sec- 
tion are  hereby  repealed. 

§  23.  All  laws  and  parts  of  laws  inconsistent  with  this  act^ 
or  any  part  thereof,  are  hereby  repealed. 


KENTUCKY  COURT  OF  APPEALS. 

Commonwealth  v.   Over  by. 

{Filed  April  i,    1882  ) 

1.  Bail  may  surrender  the  defendant  at  any  time  before  forfeiture  of  the  bond, 
and  be  thereupon  exonerated. 

2.  Bail  may  arrest  the  defendant,  or  by  an  indorsement  upon  a  certified 
copy  of  the  bail-bond,  may  direct  the  arrest  to  be  made  by  any  peace  officer 
of  the  State,  or  by  any  other  person  over  twenty-one  years  of  age  designated 
in  the  indorsement. 

3.  //  the  defendant  is  arrejtted  or  surrendered,  the  court  may  reniit  the  whole 
or  part  of  the  sum  specified  in  the  bond. 

4.  When  the  appearance  of  the  defendant  is  prevents  by  the  Commonwealth 
in  discharge  of  his  bail-bond  or  recognizance,  she  should  not  enforce  the 
penalty  against  the  bail  for  mere  non-compliance. 

f).  When  the  appearance  of  the  defendant  in  the  State  Court  was  prevented  by 
an  arrest  and  conviction  in  the  U.  S.  Circuit  Court  for  the  same  offense,  coun- 
terfeiting, the  defendant  was  thereby  exonerated. 

6.  When  the  defendant  is  arrestexi  and  convicted  in  the  U.  S.  Circuit  Court  for 
counterfeiting,  he  could  not  be  again  tried  in  the  State  court  foi  the  same 
offense,  and,  therefore,  his  bail  in  the  State  court  is  exonerated  by  the  con- 
viction in  the  U.  S.  Circuit  Court. 

Appeal  from  Christian  Circuit  Court 

Opinion  of  the  court  by  Chief  Justice  Lewis. 

On  the  19th  of  November,  1880,  appellee  executed  a  bail 
bond  for  the  appearance  of  John  H.  Overby  in  the  Christian 
Circuit  Court,  at  its  ensuing  February  term,  to  answer  the 
charge  of  passing  a  counterfeit  United  States  Treasury  note, 
but  the  defendant  having  failed  to  appear  the  bond  was  for- 
feited and  summons  issued  against  appellee. 
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In  his  response  he  alleged  ihe  following  facts,  which  are  con- 
ceded: That  on  the  day  following  the  execution  of  the  bail 
bond,  Overby  was  arrested  by  an  officer  of  the  United  States 
;4nd  carried  before  a  United  States  Connnnissioner,  and  by  him 
held  to  appear  and  answer  at  the  next  term  thereafter  of  the 
United  States  Circuit  Court,  held  in  the  city  of  Louisville,  the 
same  charge  for  which  he  had  been  required  to  appear  and  an- 
swer in  the  State  Court;  that  failing  to  give  bail  he  was  com- 
mitted to  the  jail  of  JefTtrson  county,  where  he  remained  until 
February^  1881.  when  he  was  indicted,  tried  and  convicted  in 
the  United  States  Court  for  the  offense,  and  sentenced  to  con- 
finement in  the  penitentiary  of  the  State  of  New  York  for  the 
term  of  five  years. 

The  court  below  having  overruled  the  demurrer  to  the  re- 
sponse and  dismissed  the  proceeding  against  appellee,  the  Com- 
monwealth prosecutes  thi«*  appeal. 

By  the  terms  of  the  bail  bond  in  such  cases  the  bail  under 
takes  that  the  defendant  shall  appear  in  court  at  the  time  and 
place  designated,  to  answer  the  charge  upon  which  he  is  in 
custody,  and  at  all  times  render  himself  amenable  to  the 
orders  and  process  of  the  court  in  the  prosecution  of  the  char^^e; 
or.  if  he  fail  to  perform  either  of  these  conditions,  that  the  bail 
will  pay  to  the  Commonwealth  the  sum  at  whi:h  the  penalty 
is  fixed. 

But  it  is  expressly  provided  by  law  that  the  bail  may,  at  any 
time  before  the  forfeiture  of  the  bond,  surrender  the  defendant 
to  the  jailer  of  the  county  in  which  the  prosecution  is  pending, 
and  be  thereupon  exonerated.  And  for  the  purpose  of  surren- 
dering him,  the  bail,  at  any  time  before  judgment  against  him, 
and  at  any  place  within  the  State,  may  arrest  the  defendant,  or 
by  an  endorsement  upon  a  certififd  copy  of  the  bail  bond,  may 
direct  the  arrest  to  be  made  by  any  peace  officer  of  the  State, 
or  by  any  other  person  over  twenty-one  years  of  age  designated 
in  the  endorsement.  And  it  is  also  provided  that,  if  before 
judgment  is  entered  a^jainst  the  bail,  the  defendant  be  surren- 
dered or  arrested,  the  court  may,  at  its  discretion,  remit  the 
whole  or  part  of  the  sum  specified  in  the  bail  bond. 

There  is,  therefore,  in  the  bail  bond  an  implied  undertaking 
on  the  part  of  the  Commonwealth  that  the  bail  shall  not  be 
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hindered  or  prevented  by  herself,  or  by  any  other  authority 
within  the  limits  of  the  State,  in  surrendering  the  defendant  be- 
fore the  forfeiture  of  the  bond,  and  the  father  undertaking 
that  the  Commonwealth  has  the  power,  throug^h  her  peace 
officer,  to  arrest  the  defendant,  if  within  the  State,  and  will  so 
arrest  him  at  any  time  before  judgment  against  the  bail,  when 
he  shall  so  direct. 

It  has  accordingly  been  held  by  this  court  that  when  the 
Commonwealth,  by  her  own  act,  prevents  the  appearance  of 
the  defendant  in  discharge  of  the  bail  bond  or  recc^nizance, 
she  should  not  enforce  the  penalty  against  the  bail  for  non-com- 
pliance. Alquin  v.  Commonwealth,  3  B.  M.,  349;  Kirby  v. 
Commonwealth,  i  Bush,  114 

Although  in  this  case  the  bail  was  not  deprived  of  his  right 
to  surrender  the  defendant  and  thus  to  become  exonerated  by 
the  Commonwealth,  he  was  effectually  prevented  exercising 
that  right,  as  was  the  defendant  prevented  appearing  in  dis- 
charge of  the  bail  bond  by  the  United  States  Government, 
And  in  our  opinion  it  does  not  make  any  difference  whether  the 
non-appearance  of  the  defendant,  in  compliance  with  the  bail 
bond,  be  caused  by  the  Commonwealth  or  by  the  United  States 
Government,  for  the  authority  of  neither  can  be  resisted  by  the 
bail  or  by  the  defendant,  and  in  both  cases  the  bail  is  deprived 
of  the  aid  and  protection  of  the  Commonwealth,  to  which,  under 
the  contract,  he  is  entitled. 

Upon  principle,  as  well  as  according  to  the  weight  of  authority 
in  this  State,  the  facts  set  forth  in  the  response  by  appellee 
constitute  a  sufficient  defense  to  the  proceeding  against  him, 
and  the  demurrer  was  properly  overruled. 

In  the  case  of  the  Commonwealth  v.  Terry,  2  Duvall,  383,  it 
was  held  by  this  court  that,  in  a  proceeding  against  the  surety 
upon  a  forfeited  recognizance,  it  was  a  sufficient  defense  that 
the  defendant,  being  a  soldier  in  the  Federal  army,  was  refused 
a  furlough,  and  by  reason  thereof  was  unable  to  appear  in  dis- 
charge of  the  recognizance.  And  in  the  case  of  the  Common- 
^wealth  V.  Webster,  &€.,  i  Bush,  616,  it  was  held  that  the  de- 
fendant, having  been  arrested  by  a  provost  marshal  and  taken 
from  the  county  where  the  prosecution  against  him  was  pending, 
the  bail  should  not  be  made  liable  upon  the  bail  bond,  because 
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he  was,  by  the  United  States  officer,  deprived  of  the  power  to 
surrender  the  defendant. 

But  the  case  of  the  Commonwealth  v.  House,  13  Bush,  680, 
though  the  facts  are  not  fully  set  forth,  appears  to  be  some- 
what in  conflict  with  the  two  just  referred  to.  In  that  case  it 
is  conceded  that  if  the  Connmonwealth,  before  the  time  stipu- 
lated for  his  appearance,  arrests  the  principal  and  detains  him 
at  another  place,  so  that  he  cannot  appear  at  the  time  and 
place  mentioned  in  the  bail  bond,  tne  bail  is  exonerated.  But 
it  is  intimated  that  the  bail  would  not  be  exonerated  when  the 
principal  is  arrested  and  detained  by  the  United  States  Govern- 
ment. 

Perceiving^  no  reason  why  the  bail  should  be  exonerated  in 
the  one  case  and  not  in  the  other,  we  must  adhere  to  the  doc- 
trine announced  in  the  two  cases  in  2  Duvall  and  i  Bush,  supra, 
and  overrule  the  cas  •  in  13  Bush,  supra,  so  far  as  it  is  incon- 
sistent with  this  opinion. 

But  there  is  another  ground  upon  which  the  bail  in  this  case 
should  be  exonerated. 

The  object  of  a  bail  bond  or  recoorniz^nce  is  to  secure  the 
appearance  of  the  defendant  in  the  court  hiving  jurisdiction, 
that  he  may  answer  the  charge  against  him,  and,  if  convicted, 
render  himself  in  execution  thereof. 

Manifestly  the  defendant  in  this  case  could  not  have  been 
tried  and  convicted  even  if  present  in  the  Christian  Circuit 
Court,  after  having  been  tried  and  convicted  of  the  same 
offense  in  the  United  States  Circuit  Court. 

For  though  tried  by  the  United  States  Court,  still  it  was  the 
same  offense  for  which  he  was  held  to  answer  in  the  State 
Court,  denounced  alike  by  the  laws  of  the  United  States  and 
of  this  State. 

The  judgment  is  affirmed. 

P.  W.  Hardin  for  appellant. 

G.  A.  Champlin,  Wood  &  Wood  and  Feland  &  Sebree  for 
appellee. 
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Weaken  &  Evans  v.  Smith,  &c. 
{Filed  April  6,   1882.) 

1.  Appeal  must  be  taken  within  two  years,  the  time  required  by  the  Code, 
and  was  taken  in  time  in  this  case  wherein  the  judgment  was  rendered  Janii> 
ary  22,  1878,  a  copy  thereof  filed  in  the  o£Sce  of  the  Clerk  of  the  Conrt  of  Ap- 
peals, appeal  granted  and  summons  issued  January  18,  1880,  and  schedule 
and  assignment  of  errors  filed  in  the  ofiSce  of  the  clerk  of  the  inferior  conrt, 
January  28,  1880,  but  the  transcript  not  filed  in  the  office  of  the  Clerk  of  the 
Court  of  Appeals  until  August  10,  1880. 

2.  Judgment  quashing  return  upon  order  of  attachment  is  not  a  final  order 
in  the  meaning  of  the  Code,  from  which  an  appeal  will  lie. 

Appeal  from  Lincoln  Common  Pleas  Court. 

Opinion  of  the  court  by  Chief  Justice  Lewis. 

Appellee  moves  to  dismiss  the  appeal  in  this  case  upon  two 
grounds  :  First,  because  it  was  not  taken  within  the  time  re- 
quired by  the  Civil  Code.  Second,  because  the  judgment  ap- 
pealed frt)m  is  not  a  jud^jment  or  final  order,  in  the  meaning 
of  the  Code,  from  which  an  appeal  will  iie. 

It  appears  the  judgment  appealed  from  was  rendered  January 
22,  1878  ;  that  January  18,  1880,  a  copy  of  the  judgment  was 
filed  in  the  office  of  the  clerk  of  the  Court  of  Appeals,  the  ap- 
peal granted,  and  summons  issued;  and  that  January  28.  1880, 
the  schedule  and  assignment  of  errors  were  filed  in  the  office  of 
the  cltrk  of  the  inferior  court.  But  the  transcript  was  not 
filed  in  the  office  of  the  clerk  of  the  Court  of  Appeals  until 
August  10,   1880. 

Counsel  for  appellee  contends  that,  the  appeal  having  been 
granted  by  the  court  below,  it  was  tlie  duty  of  appellants  to  file 
in  the  office  of  the  clerk  of  iht  court,  within  ninety  days  after 
the  granting  of  the  appeal,  his  schedule  and  assignment  of 
errors  as  required  by  sub-sec.  47,  sec.  JU,  Civil  Code,  and  to 
file  in  the  office  of  the  clerk  (;t  che  Court  of  Appeals,  at  least 
twenty  davs  before  the  sccond  term  of  this  court  next  after  the 
granting  of  that  appeal,  the  transcript  as  required  by  sections 
738  and  739,  and  that,  havin.;  failed  to.  do  so,  they  lost  their 
right  of  appeal,  and  the  clerk  of  the  Court  of  Appeals  had  no 
authority  to  thereaiter  grant  it. 

By  reference  to  sub-sec.  47,  sec.  737,  it  will  be  observed 
that  it  applies  exclusively  to  appeals  granted   by  the  inferior 
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courts,  and  not  to  those  granted  by  the  clerk  of  the  Court  of 
Appeals.  And  although  the  failure  of  the  appellant  to  file  the 
schedule  and  assignment  within  the  time  prescribed  in  that  sub- 
section, as  well  as  his  failure  to  file  the  transcript  within  the 
time  required  by  sections  738  and  739,  are  each  a  cause  for  dis- 
missal of  his  appeal;  still,  even  after  the  appeal  granted  by  the 
inferior  court  has  for  such  causes  been  dismissed,  the  clerk 
of  the  Court  of  Appeals  is  authorized  and  required  by  sec.  734, 
upon  application  of  either  party  or  his  privy,  upon  filing  in  the 
oflfice  ©f  said  clerk  a  copy  of  the  judgment  from  which  he  ap- 
peals, to  grant  to  him,  as  matter  of  right,  an  appeal  at  any  time 
within  two  years  next  after  the  right  to  appeal  first  accrued. 

Sections  738  and  739  are  applicable  to  appeals  granted  by  the 
clerk  of  the  Court  of  Appeals,  and  also  to  those  granted  by  the 
inferior  courts;  and  in  each  case  the  appellant  is  required  to  file 
the  transcript  in  the  office  of  the  clerk  of  the  Court  of  Appeals 
at  least  twenty  day?»  before  the  first  day  of  the  second  term  of 
said  court  next  after  the  granting  of  the  appeal  by  the  inferior 
court,  or  by  the  clerk  of  the  Court  of  Appeals,  as  the  case 
may  be,  unless  the  court  extend  the  time,  as,  for  cause  shown, 
may  be  done. 

By  sub-sec.  3,  sec.  739.  it  is  made  the  duty  of  the  appellant 
to  file  with  the  transcript  his  assignment  of  errors,  unless  he 
shall  have  filed  it  in  the  clerk's  office  of  the  inferior  court  per- 
suant  to  the  provisions  of  sec.  737.  And  when  the  appeal  is 
granted  by  the  clerk  of  the  Court  of  Appeals,  and  the  appel- 
lant chooses  to  file  only  part  of  the  record,  he  is  required  by 
sub-sec,  7,  sec.  737,  to  file  in  the  office  of  the  clerk  of  the  in- 
ferior court  his  assignment  ^)f  errors  and  schedule. 

But  while  in  all  cases  in  which  the  appeal  is  granted  by  the 
inferior  court,  except  those  mentioned  in  sub-sections  2  and  3, 
sec.  737,  the  appellant  is  required  lo  file  his  assignment  of  er- 
rors and  schedule  in  the  office  of  the  clerk  of  such  court  within 
ninety  days  after  the  granting  of  the  appeal;  no  time  is  pre- 
scribed in  which  they  shall  be  filed,  when  the  appeal  is  granted 
by  the  clerk  of  the  Court  of  Appeals,  nor  is  the  failure  to  so 
file  expressly  made  cause  for  dismissing  the  appeal.  In  our 
opinion,  however,  they  should  be  filed  a  sufficient  length  of 
4ime  before  the  end  of  the  period  within  which  the  transcript  is 
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required  to  be  filed  to  give  the  notice  required  by  sub-sec.  7, 
a.  6,  sec.  737. 

As  in  this  case  the  appeal  was  granted,  and  the  transcript, 
assignment  of  errors,  and  schedule  were  all  filled  in  the  manner 
and  time  required  by  the  Civil  Code  the  motion  to  dismiss  the 
appeal  can  not  be  sustained  upon  the  first  ground. 

Various  errors  are  assigned  by  appellant.  But  as  only  one 
of  them  is  relied  upon,  only  that  one  will  be  considered. 

It  appears  that  a  summons  and  order  of  attachment  were 
issued,  directed  to  the  Marshal  of  Somerset,  and  by  him  served 
upon  the  defendant  in  the  action  and  upon  appellee,  who  was 
a  guarnishee,  and  it  is  to  the  order  of  court  quashing  the  return 
of  the  officer  upon  the  order  of  attachment  as  to  appellee  that 
appellant  complains. 

We  do  not  consider  the  quashal  of  the  return  a  judgment  or 
final  order  from  which  an  appeal  will  lie;  nor  as  the  attachment 
was  as  to  appellee  discharged,  and  conceded  by  counsel  for  ap- 
pellant to  have  been  properly  done,  do  we  consider  it  material. 

Wherefore,  upon  the  second  ground,  the  motion  is  sustained 
and  the  appeal  dismissed. 

Hill  &  Alcorn  and  J.  S.  &  R,  W.  Hocker  for  appellants. 

M.  C.  Saufiey  for  appellee. 


Weaken  &  Evans  v,   Matheney. 
{Filed  Af  77/ 6,  1882.) 

1.  Action  maybe  brought  against  a  garnishee  who  fails  to  make  a  disolosnre 
satisfactory  to  the  plaintiff,  and  a  personal  judgment  against  him  may  be 
sought  by  petition  or  amended  petition. 

In  such  an  action  the  plaintiff  may  sue  out  attachment  in  same  manner  as 
in  other  actions. 

Appeal  from  Lincoln  Common  Pleas  Court. 

Opinion  of  the  court  by  Chief  Justice  Lewis. 

On  the  19th  of  April,  1877,  Wearen  &  Evans  filed  their  pe- 
tition against  one  P.  F.  Smith  to  recover  judgment  against  him 
upon  two  promissory  notes.  An  attachment  was  issued  against 
the  property  of  Smith,  Matheney  and  others  being  summoned 
as  garnishees. 
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But  on  the  19th  of  July,  1877,  before  the  term  of  court  at 
which  the  f^arnishees  were  required  to  answer,  an  amended 
petition  was  filed  and  an  attachment  issued  against  the  property 
of  Mathency. 

At  the  September  term  of  the  court  judgment  by  default  was 
rendered  against  Smith  and  the  attachment  sustained  as  to  him. 
But  as  to  Matheney  the  attachment  was  discharged,  and  the 
demurrer  filed  by  him  to  the  amended  petition  sustained  and 
the  amended  petition  dismissed,  and  the  summons  on  the  at- 
tachment against  him  quashed. 

This  action  was  brought  on  the  20th  oi  May,  1878,  against 
Mathency  alone,  under  sec.  227  of  the  Civil  Code. 

In  the  petition,  in  addition  to  the  foregoing  facts,  it  is  alleged 
that  no  part  of  the  judgment  against  Smith  had  been  satisfied, 
that  the  defendant.  Mathency,  was  indebted  to  Smith  in  a  large 
sum,  and  that  the  answer  and  disclosure  made  by  Matheney,  as 
garnishee  in  the  action  of  Wearen  &  Evans  against  Smith  and 
others,  is  untrue. 

An  attachment  against  his  property  was  issued,  and  a  per- 
sonal judgm^ent  sought  against  him. 

The  court  having  sustained  the  special  demurrer  filed,  and 
dismissed  the  petition  and  amended  petitions,  this  appeal  is 
prosecuted  by  the  plaintiffs  in  the  action. 

The  ground  of  the  demurrier  sustained  by  the  court  is  that 
there  was  at  the  time  another  action  pending  in  the  court  be- 
tween the  same  parties  and  for  the  same  cause. 

By  sec.  227,  Civil  Code,  it  is  provided  that  if  a  garnishee 
fail  to  make  a  disclosure  s  itisfactory  to  the  plaintiff,  the  latter 
may  bring  an  action  against  him  by  petition  or  amended  petition 
in  the  same  manner,  and  the  proceedings  therein  shall  be  the 
same  as  in  other  actions,  and  the  plaintiflTmay  procure  an  order 
of  attachment  in  the  same  manner,  and  the  proceedings  there- 
upon shall  be  the  same  as  authorized  concerning  attachments 
generally. 

Under  that  section  it  is  clear  that  if  the  garnishee  fail  to 
make  a  disclosure  satisfactory  to  the  plaintiff  the  latter  may, 
either  by  an  amended  petition  in  •  that  action  or  by  another 
action,  seek  a  personal  judgment  against  him,  and  also  obtain 
an  attachment  as  in  other  actions. 
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When  this  action  was  commenced  there  was  no  such  action, 
as  is  authorized  by  that  section  of  the  Code,  pending  against 
appellee,  but  he  was  before  the  court  in  the  case  of  Wearen  & 
Evans  v.  Smith,  &€.,  simply  as  a  garnishee,  and  answered  as  a 
garnishee. 

It  is  true  an  amended  petition  had  been  filed  in  that  action, 
and  attachment  issued  against  him.  But  thry  were  both  pre- 
mature, and  the  petition  was  properly  dismissed  and  the  attach- 
ment discharged. 

There  was  not,  in  our  opinion,  at  the  time  the  demurrer  was 
sustained  to  the  petition  and  amended  petition  in  this  case 
another  action  pending  between  the  same  parties  for  the  same 
cause. 

Wherefore  the  judgment  of  the  court  below  is  reversed  and 
cause  remanded,  with  directions  for  further  prpceedings  consist- 
ent with  this  opinion. 

J.  S.  &  R.  W.  Hock'^^r  and  Hill  &  Alcorn  for  appellants. 

M.  C.  Saufley  for  appellee. 


Germania  Life  Insurance  Company,  of  New  York    v   Rud- 

WIG,  &c. 

{Filed  April  13.    1882.) 

1.  False  (iechirations  in  appUcation  for  life  insurance,  "whevi  made  part  of 
the  policy,  as  in  this  case,  avoid  the  policy,  when  they  are  material  or  cal- 
oulated  to  affect  the  riak. 

See  in  opinion  examples  of  immaterial  false  representations,  not  affecting 
the  validity  of  the  policy. 

2.  The  art  of  Feb.  4.  1874,  providing  "that  all  statements  and  descriptions 
in  any  application  for  a  policy  of  insurance  shall  be  deemned  and  held  repre- 
sentations and  not  warranties,  nor  shall  any  misrepresentation,  nnless  material 
or  fraudulent,  prevent  a  recovery  on  the  policy,''  was  but  declaratory  of  the 
law  as  it  then  existed  in  this  State. 

3.  Fa?"wr;vs  <&  Di'overs^  husvrancc  Company  v.  Cnrry,  13  Bush,  312,  is  over- 
ruled to  the  extent  indicated  in  the  opinion  herein." 

4.  By  removing  from  Lonisrille,  Ky.,  to,  and  residing  in,  the  State  of  Mississ- 
ippi, in  violation  of  the  stipulations  of  the  policy,  and  without  the  consent  of 
the  company,  the  assured  forfeited  the  policy  in  this  case. 

But  the  right  of  the  company  to'  insist  upon  the  forfeit u re  of  the  policy  icas 
waived  by  the  agent  in  Louisville  continuing  to  receive  the  premiums  after, 
and  with  full  knowledge  of  the  removal,  and  remitting  such  premiums  to  the 
office  of  the  company  in  New  York. 
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By  receiving  and  remitting  the  premiums  for  six  years  after  the  removal,  the 
Agent  is  presnmed  to  have  acted  with  the  knowledge  and  consent  of  the  com- 
pany. 

5.  Denials  in  reply  were  sufficient  to  place  burden  on  defendant  in  this  case. 
Issue  being  formed  by  reply   and  r«/oin(/<^,  the  surrejoinder  is  regarded    as 

out  of  the  record. 

6.  Foreign  record  of  the  death  of  the  parents  and  birth  of  the  assured  were 
read  as  evidence  in  this  case. 

Appeal  from  Jefferson  Common  Pleas  Court. 

Opinion  of  the  court  by  Judge  Pryor, 

This  action  was  instituted  in  the  Jefferson  Court  of  Common 
Pleas  by  Rudwig  &  Banchart  (the  appellees)  v.  The  Germania 
Life  Insurance  Company,  of  Neiv  York,  on  a  p  >Iicy  of  life  insur- 
ance by  which  the  life  of  Bernard  W.  Gottshelf  was  insured  for 
their  benefit.  At  the  time  the  policy  was  issued  Gottshelf  was 
a  resident  of  the  city  of  Louisville.  He  removed  from  that  city 
to  Vicksburg,  Miss.,  and  died  noar  the  latter  city,  of  yellow 
fever,  on  the  7th  of  September,  in  the  year  1878. 

The  petition  contains  the  usual  averments  essential  to  a  cause 
of  action  on  such  a  policy  In  the  2d  paragraph  of  the  answer, 
or  that  portion  of  it  neccs-ary  to  be  considered,  the  company 
alleges  that  the  policy  was  issued  on  the  faith  of  a  written  dec- 
laration by  the  plaintifTs  and  Gottshelf,  dated  in  April,  1869,  and 
made  part  of  the  contract  of  insurance,  by  the  terms  of  which  it 
was  provided  that  it  should  become  void  or  inoperative  if  the  decla- 
ration made,  or  any  part  of  it,  should  be  found  in  any  respect  un- 
true. 

It  is  further  alleged  that  the  following  statements  found  in  the 
declaration  made,  and  upon  which  the  policy  is  based,  were 
false.  1st.  The  plaintiff  stated  in  the  declarations  that  Gott- 
shelf was  then  insured  for  ^5,000  in  the  ^tna  Life  Insurance 
Company,  which  was  untrue. 

2d.  That  Gottshelf  was  born  Feb  5,  1819.  whtn  in  fact  he 
was  born  the  5th  of  Feb,  1816.  3d.  That  Gotts  )cirs  father 
die'l  of  old  age  (93  years  old),  when  he  died  or  nervous  apo 
plexy,  at  the  age  of  82  years.  4th.  That  Gottshclf's  mother 
died  of  old  age  (72  years  old),  when  she  died  at  the  age  of  65 
years,  of  paralysis  of  the  lungs. 

It  is  alleged  that  all  of  these  statements  were  untrue,  and  the 
defendants  did  not  discover  that  they  were  false  until  after  the 
death  of  the  assured. 


Digitized  by 


Google 


714  GERMANIA    INSURANCE   CO.    V.    RUDWIG,    &C. 

A  reply  was  filed  to  this  answer,  and  also  a  rejoinder  by  the 
defendant.  It  is  insisted  that  the  denials  contained  in  the  re- 
ply of  the  facts  alleged  by  way  of  defense  in  the  answer,  are  not 
sufficiently  specific,  and  therefore  the  statements  of  the  answer 
must  be  regarded  as  true.  The  reply  denies  that  the  declara- 
tion filed  with  the  answer  contains  any  untrue  statement,  and 
further  alleges  that  all  of  the  statements  therein  contained  are 
fair  and  true  answers  to  the  questions  asked,  and  then  proceeds 
to  deny  specially  each  averment  of  the  answer,  with  reference 
to  the  particular  statements  said  to  be  false.  We  think  the  re- 
ply made  an  issue  and  placed  the  burden  on  the  defendant  of 
sustaining  his  answer  by  proof. 

The  third  paragraph  of  the  answer  avers  that  the  policy  pro- 
vided that  if  Gottshelf  should  visit  between  the  first  day  of  July 
and  November,  without  the  consent  of  the  defendant,  those 
parts  of  the  United  Slates  which  lies  south  of  North  Carolina, 
Tennessee,  Arkansas  and  Kansas,  the  policy  should  cease,  and 
that,without  its  knowledge  or  consent,  the  said  Gottshelf  visited 
between  the  first  day  of  July  and  the  first  day  of  September, 
1878,  the  town  of  Hcachland,  in  Warren  county,  Miss.,  which 
place  is  south  of  the  prohibited  line,  and  there  died  of  yellow 
lever,  on  the  7th  of  September,  1878. 

The  appellees,  for  reply  to  this  paragraph  of  the  answer,  admit 
that  the  assured  Gottshelf  removed  to  Mississippi  in  the  year 
1870;  that  this  was  done  with  the  knowledge  and  consent  of  the 
company,  and,  in  consideration  of  said  removal,  the  defendant 
required  the  appellees  to  pay,and  they  did  pay,  an  extra  premium 
of  thirty  dollars  for  two  years  and  until  tftey  were  notified  by  the 
defendant  that  no  furthet  extra  ptemium  would  be  required,  and 
the  regular  premiums  were  accepted  afterwards  by  the  defendant  in 
full  of  all  claims  upon  said  policy. 

To  this  the  appellant  rejoins  and  admits  that  on  the  igth  of 
August,  1870,  for  an  extra  premium  of  thirty  dollars,  it  gave 
the  plaintiff  a  written  permit  that  Gottshelf  might  reside  or  travel 
in  Mississippi  until,  but  not  after,  July  I.  1871,  and  that  on 
the  17th  of  August,  1871,  for  another  extra  premium  of  thirty 
dollars,  it  gave  the  plaintiffanother  written  permit  that  Gottshelf 
might  reside  or  travel  in  Mississippi  until,  but  not  after,  July  i, 
1872,  denies  that  it  ever  consented    to  any  visit  or  change  of 
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residence  after  the  limitation  of  the  second  permit,  or  that  it 
accepted  any  premiums  after  Jul)'  ist,  1872,  with  any  knowl- 
edge that  Gottshelf  resided  or  was  or  had  been  at  any  time 
since  ist  of  July,  1872,  in  the  prohibited  territory. 

There  was  a  sur-rejoinder  filed  to  this  rejoinder  in  which  the 
appellees- deny  that  the  defendant  never  accepted  any  premium 
after  the  ist  of  July.  1872,  with  any  knowledge  that  the  said 
Gottshelf  resided  in  Mississippi  after  July  i.  1872,  and  denies 
that  defendant  did  not  know  until  after  the  deat  1  of  Gottshelf 
that  he  had  resided  or  traveled  in  Mississippi  after  the  1st  of 
July,  1872,  and  the  pleader  then  proceeds  with  other  denials  in 
the  same  manner.  This  c^-rtainly  is  bad  pleading,  and  would  be 
so  held  but  for  the  reply  which  sets  up  specifically  the  consent 
of  the  company  to  the  removal,  and  its  acceptance  of  the  pre- 
mium, with  a  knowledge  of  that  fact.  The  rejoinder,  in  fact, 
made  the  issue  except  a.s  to  the  terms  of  the  consent  alleged  to 
have  been  specially  given.  The  condition  upon  which  the 
consent  was  given  for  the  years  1871  and  1872,  as  alleged  by 
the  appellant,  are  admitted  as  true. 

While  the  denial  that  the  company  had  no  knowledge  raises 
no  issue,  an  averment  that  the  company  knew,  and  consented 
to  the  removal,  is  sufficient,  and  this  averment  is  found  in  the 
reply  traversed  by  the  rejoinder.  The  sur-rejoinder  may  be  re_ 
garded  as  out  of  the  record,  and  the  issue  is  formed,  the  ap- 
pellees admitting  the  conditional  consent  alleged  to  have  been 
given  by  the  company  in  the  years  1871  and  1872. 

In  determining  the  questions  involved  in  this  case,  we  will 
proceed  to  consider,  first,  the  effect  of  the  declaration  by  the  as- 
sured of  the  existence  of  certain  facts  that,  by  the  agreement 
of  the  parties,  constitutes  the  basis  of  the  contract  evidenced 
by  the  policy. 

There  is  proof  conducing  to  show  that  Gottshelf  was  not  in^ 
surcd  in  the  iEtna  Life  Insurance  Company  at  the  date  of  the 
policy,  the  insurance  in  that  company  having  expired  some 
time  previous  to  the  date  of  the  insurance  with  the  appellant. 
It  is  also  questionable  whether  the  insured  was  born  on  the  5th 
of  February,  1816,  or  the  Sth  of  February,  1819. 
May,  1882 — 2 
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There  is  proof  also  tending  to  show  that  Gottshelfs  father 
died  at  the  ag^e  of  82  years  instead  of  93  years  old,  and  his 
mother  died  at  the  age  of  65  and  not  72  years  old  as  stated, 
and  that  his  father  died  of  nervous  apoplexy,  and  his  mother  of 
paralysis  of  the  lungs,  instead  of  old  age  as  stated  in  the  decla- 
ration made.  The  policy  of  insurance  provides  that  the  insur- 
ance is  made  in  consideration  of  the  representations  made  to  them 
in  the  application  for  this  policy;  and  further  pr  widcs  *'if  the 
declaration  made  by  or  for  the  assured,  or  any  part  tlureof  forming 
part  of  this  contract,  and  upon  the  faith  of  which  this  contract  is 
made,  shall  be  found  in  any  respect  untrue,  the  policy  shall  cease 
and  be  null,  void  and  of  no  effect,  and  the  company  shall  not  he 
liable  for  the  sum  assured,  or  any  part  thereof,  '*  There  is  no  de- 
nial made  by  the  appellees  as  to  the  character  of  the  statements 
made  in  the  application  for  the  policy,  and  the  pr  ncipal  ques- 
tion on  this  branch  of  the  case  made  by  counsel  for  the  appel- 
lant is  that  the  court  erred  in  failing  to  instruct  the  juiy  or  to 
adjudge,  as  a  matter  of  law,  that  the  statements  contained  in  the 
application  were  made  material  by  the  contract  of  insurance, 
and  if  not  substantially  true,  although  immaterial  to  the  risk, 
the  policy  is  avoided.  In  other  words,  if  any  of  the  statements 
made,  however  immaterial  to  the  risk,  were  untrue,  whether 
made  with  a  fraudulent  purpose  or  from  ignorance  as  to  the 
truth  or  fdsity  of  the  statement,  the  appellees  cannot  recover. 
Several  cases  have  been  cited  by  counsel  having  a  close  analogy 
to  the  case  before  us,  and  a  careful  consideration  of  those,  as 
well  as  other  cases  to  which  our  attention  has  been  called,  go 
far  in  support  of  the  position  assumed  by  counsel.  Miles  v. 
Connecticut  Mutual  Life  Insurance  Company,  3  Gray;  Campbell 
v.New  England  Life  Insurance  Company,  98  Mars.;  Cotmoverv, 
Massachusetts  Life  Insurance  Company,  3  Dillon,  321;  Anderson 
V.  Fitsgetald,  4  Home  on  Trust  Cases. 

These  cases  all  proceed  upon  the  idea  that  the  parties  them- 
selves have  determined  that  all  the  minute  questions  and 
answers  contained  in  such  declarations  should  become  a  part  of 
the  contract,  and  the  only  inquiry  to  be  made  by  a  court  or 
jury  is  whether  the  statements  made  are  true  or  false.  As  to 
the  statemt- nts  made  in  regard   to  the  age  of  the  insured,  and 
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the  respective  ages  of  his  father  and  mother,  and  the  cause  of 
their  death,  the  jury  has,  by  a  special  finding,  said  they  were 
true,  and  this  obviates  the  necessity  of  passing  upon  the  errors 
assigned  as  to  these  findings,  unless,  as  is  asserted  by  counsel, 
the  special  findings  are  not  sustained  by  the  evidence.  The 
deposition  of  one  Eldod  is  taken  in  the  Kingdom  of  Bavaria, 
who  states  that  he  is  the  keeper  of  the  register  of  births  and 
•deaths  of  a  Jewish  congregation  in  Aleinerdlinger,  kept  and  fur- 
nished by  law,  and  from  the  register  it  appears  that  the  father 
of  the  insured  died  at  the  age  of  82,  and  his  mother  at  the  age 
or  65;  one  dying  of  nervous  apoplexy,  and  the  other  with  par- 
alysis of  the  lungs,  and  further,  that  Gottshelf,  the  assured,  was 
born  in  February.  1816,  instead  of  18 19. 

The  son  of  Gottshelf  states  that  it  was  the  custom  of  the  fam- 
ily to  always  celebrate  the  day  of  the  birth  of  each  member, 
And  from  this  fact  and  the  statements  there  made  by  the  father, 
he  was  60  years  of  age  at  his  death,  and  in  this  he  is  corrobor- 
ated by  another  witness.  The  Bavarian  register,  without  any 
evidence  as  to  who  made  the  record  in  regard  to  Gottshelfs 
family,  or  how  the  party  making  it  derived  the  information  it 
purports  to  ^w^^  either  as  to  the  ages  of  the  diflferent  members 
of  the  family  or  the  diseases  of  which  they  died,  might  well  be 
held  by  a  court  or  jury  as  insufficient  to  overthrow  the  state- 
ments made  by  Gottshelf  in  order  to  convict  him  of  falsehood, 
when  he  "had  no  motive  to  act  otherwise  than  in  the  best  of 
faith  between  his  creditors,  who  were  having  his  life  insured, 
and  the  company  issuing  this  policy.  These  special  findings 
were,  in  our  opinion,  sustained  by  the  evidence. 

It  is  urged,  however,  that  the  assured  Gottshelf  was  not  in- 
sured at  the  time  of  his  application  in  the  iEtna  Life  Insurance 
Company,  in  the  sum  of  l5,ooo,  and  the  jury  having  returned 
a  special  finding  to  that  effect,  it  avoided  the  policy.  It  seems 
that  Gottshelf  had  been  insured  in  the  ^Etna  Insurance  Com- 
pany for  1 10.000,  and  that  this  insurance  ceased  by  reason  of 
his  failing  to  pay  the  premium  in  January,  1868.  It  is  shown 
by  an  agent  of  an  insurance  company  that  such  a  statement,  if 
untrue,  is  not  material  to  the  risk,  and  it  is  not  contended  that 
it  would  have  controlled  the  action  of  this  company  in  making 
the  contract  if  the  fact  had  been  known. 
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We  can  well  see  how  a  concealment,  fraudulently  made,  era 
knowledgje  of  like  contracts  with  other  companies,  innocently 
withheld,  should  avoid  Ihe  policy.  The  greater  the  amount  of 
insurance,  cither  for  the  benefit  of  the  family  of  the  assured  or 
his  creditors,  the  less  would  be  the  anxiety  of  the  assured  with 
reference  to  their  protecMon,  and  with  this  feeling  of  security 
on  his  part,  it  might  in  some  instances,  at  least,  cause  the  as- 
sured to  be  less  careful  of  his  own  health,  or  more  liable  to  in- 
dulge in  habits  calculated  to  shorten  life;  but  here  there  was 
nothing  withheld  from  the  company  calculated  to  increase  the 
risk.  If  trusting  in  the  fact  that  the  ^Etna  Insurance  Company 
was  vigilant  through  its  medical  examiners  in  selecting  the  sub- 
ject f  r  insurance,  it  had  the  benefit  of  such  an  examination  of 
Gottshelf.  so  we  find,  at  least  from  the  evidence  in  this  case, 
that  no  injury  could  have  resulted  from  this  oversight  on  the 
part  of  the  assured  at  the  time  of  making  the  application.  In 
the  construction  of  insurance  contracts  it  is  difTicult  to  distin- 
guish between  a  representation  made  upon  the  truth  of  which 
the  contract  was  entered  into,  and  an  express  warranty  as  to 
the  truth  of  the  representation  made.  It  is  very  properly  said 
that  the  contract  ot  insurance  is  entered  into  by  the  company 
upon  the  faith  of  the  representations  made,  but  it  is  further 
insisted  that  if  made  part  of  the  contract  the  representations 
then  become  express  warranties. 

If  incidental  to  the  contract,  but  upon  the  faith  of  which  it 
is  entered  into,  the  representation,  if  false  or  untrue,  must  be 
material  in  order  to  avoid  the  policy,  but  when  made  a  part 
of  the  contract  ihe  representation  made,  wheiher  material  to  the 
risk  or  not,  if  unirue  avoids  the  contract.  So  in  this  case,  if 
Gottshelf  had  made  the  statement  that  his  father  died  at  the  age 
of  eij^htytwo  years,  when  in  fact  he  died  at  the  age  of  ninety- 
nine,  this  false  or  untrue  statement  would  have  rendered  the 
contract  null  and  void.  There  is  no  doubt  that  an  insurance  com- 
pany relies  upon  the  truth  of  the  representation  made  in  either 
case,  and  equally  certain  that  if  untrue  and  material  to  the  risk, 
no  inquiry  will  be  directed  for  the  purpose  of  determining 
whether  the  statement  was  fraudulently  or  innocently  made.  The 
injury  to  the  insurer  is  the  same,  but  where  no  injury  can  pos- 
sibly result  to  the  company,  where  is  the  breach  and  what  is  the 
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penalty?  It  would  certainly  be  no  breach  of  warranty  in  a  chat- 
tel if  the  quality  was  better  than  that  warranted,  unless  the  in- 
ferior article  alone  would  confornn  to  the  wants  of  the  purchaser, 
and  if  a  breach  the  damages  would  be  merely  nominal,  but  in 
regard  to  insurance  contracts  that  which  neither  increases  or 
diminishes  the  risk  and  which  could  not  have  influenced  the 
action  of  either  party  in  making  the  contract,  is  seized  upon  as 
a  ground  for  forfeiting  the  entire  policy  and  depriving  the  as- 
sured, not  only  of  all  the  benefits  of  the  contract,  but  permits 
the  insurer  to  retain  all  the  premiums  paid. 

While  the  contract  of  insurance  may  be  peculiar  to  itself,  "it 
must  be  liberally  construed  in  favor  of  the  insured  so  as  not  to 
defeat,  without  a  plain  necessity,  his  claim  to  indemnity,  which, 
in  making  the  insurance,  it  was  his  object  to  secure.  *  There  is 
nothing  about  an  agreement  for  insurance  intrinsically  more 
sacred  or  inviolable  than  in  an  agreement  about  any  other  sub- 
ject-matter.'"  May  on  Insurance,  pages  111-112.  Such  con- 
tracts are  to  be  interpreted  like  other  aj^reements  and  must  be 
governed  by  the  same  rules,  good  faith  (says  the  same  author) 
being  especially  required,  as  one  of  the  parties  is  necessarily 
less  acquainted  with  the  dt tails  of  the  subject  of  the  contract 
than  the  other.  In  the  declaration  made  in  the  present  case 
it  is  said:  **That  all  the  answers  and  declarations  made  are 
true,  and  that  we  have  not  omitted  to  communicate,  nor  concealed 
any  material  circumstance,  and  we  agree  that  this  declaration 
shall  be  the  basis  of  the  contract  for  insurance  of  the  said  life." 
Following  the  ordinary  rule  in  regard  to  the  interpretation  of 
contracts,  and  giving  to  this  declaration  its  full  legal  effect 
when  inserted  in  the  contract,  and  it  is  evident  the  parties  were 
Jooking  to  facts  that  were  material  to  the  fisk  and  not  to  the 
-minute  statements  as  to  the  precise  age  of  the  ancestors  of  the 
.assured,  their  nationality  or  any  other  statement  not  calculated 
-to  affect  the  risk  in  the  slightest  degree,  and  that  couid  not  have 
►possibly  induced  the  company  to  enter  into  the  contract. 

The  application  in  this  case  constitutes  a  part  of  the  policy, 
;and  that  means  simply,  that  the  assured  has  not  withheld  any 
fn^terial  fact  from  the  company,  and,  when  construed  with  the 
isntire  contract,  means  nothing  elie.  This  court,  in  the  case  of 
Galbtaitlis  admr  v.   The  Arlington  Mutual  Life  Insurance  Cqm- 
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party ^  reported  in  12  Bush,  in  discussing  a  similar  question^ 
said:  •*  Whether  the  representations  alleged  to  have  been  un- 
true are  warranties  is  not  necessary  in  this  case  to  decide. 
The  first  instruction  quoted  made  the  liabih'ty  of  the  appellee 
to  depend  upon  the  truth  of  every  statement  made  by  the  as- 
sured, which  was  enumerated  in  that  instruction,  whether  the 
risk  was  thereby  increased  or  not,  and  in  this  respect  was  er* 
roneous.  The  language  is  not  to  be  taken  literally,  but  is  to 
be  construed  with  reference  to  the  subject-matter  and  the  busi- 
ness to  which  it  relates."  In  the  case  of  the  Continental  Insut- 
ance  Company  \,  U^a/l,  decided  at  the  present  term,  the  assured,. 
in  her  application,  which  was  made  the  basis  of,  and  formed  a 
part  of,  the  contract,  undertook  and  warranted  that  the  build- 
ing was  of  the  value  of  1^3,000,  when  in  fact,  as  appeared  from 
the  proof,  it  was  worth  a  less  sum. 

This  constituted  one  of  the  grounds  of  defense  by  the  com- 
pany, and  this  court  held  that  such  a  representation,  although 
made  part  of  the  contract,  ought  not,  when  made  in  good  faith,. 
to  amount  to  a  warranty  or  aflect  the  rights  of  the  parties  ii> 
any  way,  and  further,  if  a  diiTerence  in  the  opinion  of  the  in- 
sured with  others  as  to  the  value  of  the  property  insured  will 
defeat  the  recovery,  it  is  creating  a  test  difficult  for  a  court  or 
jury  to  determine,  and  must  render  valueless  nearly  every 
policy  similar  in  its  character  in  the  hands  of  those  who  haver 
insured.  Before  such  a  defense  can  prevail  it  must  appear  that 
the  party  falsely,  and  with  the  purpose  of  deceiving  the  com- 
pany or  its  agent,  placed  an  over  valuation  on  the  property  in- 
sured. The  case  cited  was  where  the  contract  of  insurance  had 
been  executed  since  the  passage  of  the  act  of  February  4,  1874,. 
providing  **that  all  statements  and  descriptions  in  any  applica- 
tion for  a  policy  of  insurance  shall  be  deemed  and  held  repre- 
sentations and  not  warranties^  nor  shall  any  misrepresentation, 
unless  material  or  fraudulent,  prevent  a  recovery  on  the  policy.'* 
This  act,  in  our  opinion,  was  hut  declaratory  of  the  law  as  it 
then  existed  in  this  State,  and  we  find  no  opinion  to  the  con- 
trary, unless  in  the  case  of  the  Farmers  and  Drovers  Insurance 
Company  v.  Curry,  reported  in  13  Bush,  312. 

In  that  case  the  building  was  not  occupied,  as  stated  in  the 
application  and  pplicy.     It  was  also  encumbered  by  a  vendor's 


Digitized  by 


Google 


GERMAMIA   INSURANCE   CO.    V,    RUDWIG,  &C.  72  r 

Uen  and  bad  become  vacant  without  notice  to  the  company. 
These  constituted  the  grounds  of  defense.  This  court,  in  that 
case,  said:  "The  evidence  conduced. to  establish  the  facts  upoa* 
which,  each  of  the  propositions  rest,  and  such  being  the  case- 
the  judgment  below  was  reversed.  That  the  statements  were 
material  to  the  risk  could  not  have  been  successfully  questioned^ 
but  the  court  proceeds  in  that  case  to  discuss  the  eiTect  of  the  act 
of  1874,  now  a  part  of  the  General  Statutes,  and  says  that  stat- 
Vje  should  control  when  the  policy  is  silent  as  to  the  effect  of  the 
statements  made,  but  when  the  parties  undertake  in  the  policy  to 
declare  the  meaning  and  effect  of  its  stipulations^  they  have  the  right 
to  do  so  and  can  not  be  controlled  by  the  statute.  The  court  was 
evidently  c<insidering  the  importance  of  the  statements  made  in 
the  policy  to  the  party  giving  the  indemnity  at  the  time  this, 
utterance  was  made.  The  very  purpose  of  the  statute  was  to 
bring  such  representations  and  warranties  within  its  provisions, 
and  to  prevent  the  insured  from  losing  his  indemnity  upon  either 
a  representation  or  warranty  that  was  not  fraudulent  or  material 
to  the  risk,  and  when  parties  have  entered  into  an  insurance 
contract;  since  the  adoption  of  the  statute  they  must  be  held 
as  contracting  with  reference  to  the  statutory  provision,  and  we 
might  add  subject  to  a  like  rule  recognized  by  this  court,  re- 
gardless of  the  statute,  and  therefore  that  portion  of  the  opin- 
ion in  the  case  of  the  Farmers  and  Drovers  Insurance  Company 
v.  Curry,  expressing  a  contrary  view,  is  overruled. 

The  Supreme  Court  held,  in  the  case  of  the  National  Bank  v.. 
Insurance  Company,  on  a  policy  like  this,  that  a  representation  as- 
to  value  was  not  to  be  construed  as  a  warranty.     5  Otto,  673. 

Forfeitures  are  regarded  by  courts  with  but  little  favor,  and 
while  the  non-payment  of  premiums  or  a  representation  of  facts- 
fraudulently  or  innocently  made,  if  untrue  and  material  to  the 
risk,  or  such  as  would  induce  the  insurer  to  enter  into  the  con- 
tract, must  prove    fatal  to  the  policy  when  minute  and   trivial 
questions  are  propounded  and  answered,  having  no  bearing  or 
influence  on  the  minds  of  those  about   entering  into   the  con- 
tract, and  not  material  to  the  risk,  the  parties  can  not  be  afTected* 
by  them.     An  honest  belief  in  the  truth  of  the  statement  made, 
when  not  material  to  the   risk,  should  not  avoid  a  policy,  W 
the  statement  should    prove   to   be    untrue,    and   to  adjudge 
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that  it'works  a  forfeiture  is  contrary  to  the  intent  and  meaning^ 
of  the  parties,  and  subversive  of  that  rule  of  g^ood  faith  and  fair 
deahng  that  should  enter  into  and  form  a  part  of  every  insur- 
ance contract. 

The  principal  question  we  think  in  this  case  arises  out  of  the 
<ieclaration  and  agreenDent  made  by  the  assured  that  Gottshelf 
would  not  reside  or  visit  certain  parts  of  the  United  States  ly- 
ing south  of  North  Carolina.  Tennessee,  Arkansas  and  Kansas, 
between  the  first  days  of  July  and  November,  without  the  con- 
sent of  defendant. 

Gottshelf  removed  from  Louisville  to  the  city  of  Vicksburg, 
and  his  creditors,  the  appellees,  upon  the  payment  of  an  extra 
premium  of  thirty  dollars,  obtained  the  consent  of  the  company 
(the  appellant)  that  he  mijjht  reside  or  travel  in  Mississiopi  up 
to  July  I,  1871.  and  by  the  payment  of  alike  extra  premium 
obtained  the  appellant's  consent  that  he  might  reside  or  travel 
in  the  saaje  State  up  to  July,  1872,  After  this  time,  viz:  July, 
1872,  no  permit  was  asked  or  consent  obtained  from  the  com- 
pany, and  Gottshelf  still  continued  to  reside  in  or  near  Vicks- 
burg until  his  death  in  September,  1878.  The  regular  premium 
was  paid  each  year  from  the  date  of  the  insurance  until  his 
-death. 

It  is  apparent  from  the  proof  that  the  appellees  knew,  an  J  if 
not.  they  must  be  presumed  to  have  known  the  terms  of  the 
policy,  and  that  by  Gottshelfs  removal  to  Vicksburg,  without 
the  consent  of  the  appellant,  the  policy  became  void.  It  ap- 
pears from  the  testimony  that  the  appellees,  after  obtaining  the 
written  permits  from  the  company,  proposed  to  the  agent  of  the 
company  at  Louisville  to  continue  the  payment  of  the  extra 
premiums,  and  were  informed  by  the  agent  that  he  would  no- 
tify the  company  and  see  that  the  policy  was  not  forfeited. 
These  suggestions  were  made  time  and  again  to  the  agent,  the 
latter  continuing  to  inform  them  that  it  was  not  necessary  to 
make  any  additional  payments,  and,  with  this  understanding 
^nd  the  continued  offer  by  the  appellees  to  pay  the  extra  pre- 
mium, the  agent  continued  to  receive  the  regular  premiums  and 
to  forward  the  same  to  the  appellant,  at  its  office  in  New  York, 
irom  July,  1872,  till  Gottshelfs  death  in  1878. 
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Knoefel,  the  agent  of  the  company,  says  that  he  has  no  recol- 
lection of  any  such  interviews  or  conversations  had  with  the  ap- 
pellees as  they  detail,  but  he   even  fails   to  recollect  that  any 
written  permits  were  obtained,  and  it  is  evident  from  the  entire 
proof  that  the  appellees  offered  to  pay  the  extra  premiums  and 
were  informed  by  the  agent  that  the  company  would  not  require 
any  additional  payment.     It  must  be  admitted  that  the  appellees 
knew  that  it  was  necessary  to  obtain  the  consent  of  the  company 
to  the  removal  and  continued  residence  of  Gottshelf  at  Vicks- 
burg,  and  that  the  agent  had  no    power   to  modify  or  change 
the  contract,  but  this  case  does  not  present  the  question  as  to 
the  power  of  the  agent  to  alter  the  legal  rights  of  the  parties, 
or  to  change  the  limitations  placed  upon  the  rights  of  the  as- 
sured by  the  terms  of  the  contract.     This  the  agent    had    no 
power  to  do.     The  policy  informed  them  the  agent  had  no  such 
power,  and  therefore  the  appellees  continued  to  pay  the  pre- 
miums when  they  knew  the  policy,  by  its  term-^,  was  forfeited, 
on  the  assurance  by  the  a^ent  that  the  company  would  not  re- 
quire a  greater  sum.     They  concealed   no  fact  from  the   agent, 
and  having  effected  the  insurance  with  him,  confided  in  his  state- 
ments and  paid    the    premiums  as   he  required,  and  doubtless 
would  have   continued  to  do  so  but  for  Gottshelf  s  death.      In 
this    case  the  agent   received   the   premiums,  with    the  under- 
standing and  agreement  between  himself  and  the  assured,  that 
this  policy  was  to  br  binding  on   the  company.      They  paid  it 
upon  no  other  conditions,  and  Knoefel.  being  the  agent  of  the 
company  to  receive  premiums,  it  was  the    duty  of  this    general 
agent  to  have  informed    the  company  of  what  had  transpired 
ibetween  the  assured  and  himself       The  power  to  receive  the pre- 
-fftiums  is  expressly  given  the  agent  by  the  terms  of  the  policy^  and 
if  he  received    them  af  er  the  act  of  removal   had  worked  the 
forfeiture,  what  right  had  the  company  to  receive  the  money? 
They  did  receive  it  from   July,   1872.  until  September,   1878,  a 
period  of  six    years,  and   now  insist  upon  the  forfeiture,  with 
the  right  to  retain  the  premiu.ns   paid   by  the  appellees.     The 
company  must  either  disclaim  the  act  of  the  agent  by  return- 
ing the  money  thus  improperly  paid,  or  comply  with  the  terms 
of  its  policy. 

It  has  failed  to   do  either,  after  a  full  knowledge  of  all  the 
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facts,  and,  in  our  opinion,  the  judgment  below  was  proper. 
The  case  of  Win^  v.  Harvey^  reported  in  De  Gex  and 
Gordon's  reports,  Engh'sh  Chancery,  vol.  5,  page  265,  is  very- 
much  like  this.  There  the  polic/  was  void  if  the  assured 
went  beyond  the  limits  of  Europe  without  license  from  the 
company.  Bennett,  the  assured,  went  to  Canada  and  was  in* 
formed  by  Lockwood,  the  agent,  that  the  policy  would  be  good 
if  the  premiums  were  regularly  paid.  They  were  paid  for  sev 
eral  yeais  and  transmitted  to  the  home  office.  On  the  death 
of  the  assured,  the  company  refusing  to  pay»  it  was  held  in 
the  court  of  chancery  that  it  was  liable,  even  after  the  com- 
pany  had  offered  to  repay  the  premiums,  with  interest,  that 
had  been  paid  after  the  assured  left  Europe.  On  the  policy 
in  that  case  was  this  indorsement:  "If  the  party  upon  whose 
life  the  insurance  is  granted  shall  go  beyond  the  limits  of 
Europe,  without  the  license  of  the  directors,  this  policy  shall 
become  void,  the  insurance  effected  shall  cease  and  the  money 
paid  to  the  society  become  forfeited  to  its  use." 

In  the  case  of  Insurance  Company  v.  Wolff,  reported  in  5 
Otto,  the  proof  conduced  to  show  that  the  agent  was  not  even 
apprised  of  the  fact  that  the  assured  had  gone  into  forbidden 
territory,  and  as  soon  as  the  company  ascertained  that  fact  it 
directf  d  a  rtturn  of  the  premiums  paid  after  the  forfeiture,  and 
while  it  is  held  in  that  case  that  the  knowledge  of  the  agent 
did  not  waive  the  forfeiture,  it  is  evident,  in  the  absence  of  con- 
vincing proof  to  the  contrary,  the  court  would  have  held,  where 
the  company  had  received  the  premium  for  years,  the  presump- 
tion must  necessarily  be  indulged  that  it  knew  of  the  removal, 
and  in  accepting  the  premiums  waived  the  forfeiture.  We  are 
not  prepared  to  say  that  the  proof  in  this  case  would  not  aur- 
thorize  such  a  conclusion,  but  it  is  sufficient  to  say  that  the  ap- 
pellant is  in  court  insisting  on  its  right  to  retain  the  premiums 
paid  from  1872  to  1878,  and  by  so  doing  it  has  ratified  the. 
acts  of  its  agent.  Considering,  theref)re,  the  facts  on  this: 
branch  of  the  case  in  the  light  presented  by  counsel  for  the 
appellant,  the  appellees  are  entitled  to  recover. 

Judgment  affirmed. 

Wm.  Reinecke  for  appellant. 

P.  B    Muir  and  Youn^  &  Trabue  for  appellees^ 
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ThORNBERREY's  Adm'r    V.    DiLS. 

(Filed  April  iS,  1882.) 

1.  New  promise  made  by  bankrupt  after  filing  hie  petition  Imt  before  reoetDtng 
hie  dieoharge  in  bankruploy,  if  made  tot  a  new  oonaidoTation,  is  e^foreeable. 

2.  It  ie  not  eeeential  that  the  eonsideration  should  be  adequaU  is  point  of 
aetoal  Talne.  It  is  snfltoienti  hQweyer  slight  the  benefit,  if  thtfe  be  no  inoom- 
petenoy  to  contract,  and  the  agreement  violates  no  mle  of  Uw. 

8.  Where  relief  is  sought  on  ths  ground  of  fraud  or  mistake,  inadeqnaoj  of 
consideration  is  a  oironmstanoe  which  should  be  considered. 

Appeal  from  Pike  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hargis. 

The  appellant's  intestate,  being  indebted  by  note  and  ac- 
count to  the  appellee,  and  in  various  ways  to  others,  filed  his 
petition  in  bankruptcy  on  the  i6th  day  of  March,  1868.  and 
procured  his  discharge  on  the  8th  day  of  June,  1 871. 

After  the  last-named  date  the  appellee  brought  his  action,  in 
which  he  set  forth  the  execution  of  the  note  and  creation*  of 
the  account,  together  with  some  small  items  of  indebtedness^ 
alleging  that  the  intestate  had,  after  he  filed  his  petition  in 
bankruptcy  and  before  his  discharge  was  granted,  promised  to 
pay  to  him  all  of  said  indebtedness,  on  the  condition  that  ap- 
pellee would  pay  his  taxes  for  i868,  and  that  he  had  paid  the 
taxes  for  that  year,  amounting  to  f  19.90. 

The  appellant  controverted  the  allegations  of  the  petition 
and  pleaded  the  statute  of  limitation  and  his  discharge  in  bank- 
ruptcy. The  evidence  sustained  the.averments  of  the  petition 
and  the  court  rendered  judgment  for  the  amount  of  appellee's 
claims,  except  one  for  f  150.60  that  need  not  be  noticed,  as  he 
does  not  complain. 

The  appellant's  counsel  insist  that  the  discharge  furnished  a 
complete  bar  to  the  original  debts,  and  that  the  new  promise, 
if  made,  was  not  enforceable  for  want  of  consideration  suf- 
ficient to  uphold  it. 

In  the  case  of  Ogden,  &c.  v.  Redd,  13  Bush,  582,  this  court 
held  that  the  mere  promise,  made  before  a  discharge  had  been 
obtained,  to  pay  a  debt  did  not  extinguish  the  obligation  cre- 
ated by  the  original  contract,  and  there  being  no  consideration^ 
therefore,  to  sustain  the  new  promise,  it  could  not  be  enforced. 

But  this  case  presents  a  consideration  in  addition  to  the  nevr 
promise.     Whether  the  additional  consideration,  being  only 
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^19.90,  is  sufficient  to  give  vitality  to  the  new  promise,  which 
would  otherwise  be  a  naked  promise,  is  the  question. 

Had  the  primary  contracts  been  discharged  by  the  bank- 
ruptcy or  surrendered  in  consideration  of  the  new  promise,  the 
moral  obligation  to  pay  the  debts  would  have  supported  the 
promise. 

But  neither  of  these  things  was  done,  yet  the  moral  obliga- 
tion to  pay  remains,  and  it  will  have  an  existence  so  long  as 
the  debts  are  unsatisfied  by  payment  or  its  equivalent,  notwith- 
standing the  remedy  may  be  suspended  or  entirely  gone. 
Hence  when  the  new  promise  was  made  there  existed  a  moral 
obligation  on  the  part  of  appellant's  intestate  to  pay,  and  by 
the  agreement  of  the  parties  a  valuable  consideration  was  also 
added  to  it. 

Thus  a  new  and  completed  contract  was  made,  which  em- 
braces every  element  necessary  to  constitute  a  legal  undertak- 
ing, and  the  inadequacy  of  the  valuable  consideration  can  not 
affect  it. 

It  is  not  essential  that  the  consideration  should  be  adequate 
in  ponit  o(  actual  value.  It  is  sufficient,  however  slight  the 
benefit,  if  there  be  no  incompetency  to  contract,  and  the  agree- 
ment violates  no  rule  of  law. 

The  parlies  should  be  allowed  to  judge  of  the  benefits  to  be 
drawn  from  their  agreements,  and  the  free  exercise  of  their 
judgment  and  facility  in  contracting  are  necessities  to  this  end 
and  should  not  be  interfered  with. 

Where  relief  is  sought  on  the  ground  of  fr;»ud  or  mistake, 
inadequacy  or  inequality  of  consideration,  is  a  circumstance 
which  should  be  considered.  Hut  there  is  no  intimation  here 
that  the  new  promise  was  attended  by  any  circumstances  of 
oppression  or  procured  by  fraud  In  fact  it  appears  that  the 
decedent  approached  the  appellee  first,  and  asked  him  to  agree 
to  the  terms  of  the  new  promise,  which  the  latter  declined  at 
the  beginning  of  the  interview  but  afterwards,  being  pressed 
to  do  so,  assented  to  it  and  paid  the  taxes  according  to  the 
agreement,  and  it  must  be  upheld. 

Judgment  affirmed. 

Thos.  R.  Brown  and  W.  M.  Connelly  for  appellants, 


Digitized  by 


Google 


MURPHY,  &c.,  V.  Cochran's  trustee.  &c.  727 

Murphy.  &c  ,  v.  Cochran's  Trustee,  &c 

{Filed  April  18,    1882  ) 

1.  Inaction^  on  retwn  of  no  property  to  subject  property  specifically  de- 
scribed, no  attachment  levy  is  necessary  to  give  a  lien  as  against  the  defend- 
ant in  the  action. 

An  equitable  lien  is  created,  by  filing  the  petition  and  service  of  the  summons. 

Appeal  from  Graves  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hines. 

In  an  action  on  the  return  of  no  property,  when  the  pro- 
ceeding is  to  subject  property  specifically  described,  no  attach- 
ment levy  is  necessary  to  give  a  lien  as  against  the  defendant 
in  the  action.  The  lien  is  an  incident  to  such  a  proceeding  in 
equity  and  independent  of  the  Code.  Section  442  of  the 
Code  was  not  intended  to  interfere  with  such  liens,  but  to  en- 
large the  power  of  a  court  of  equity  in  the  subjection  of 
property  to  the  satisfaction  of  an  ascertained  debt,  where  a  pro- 
ceeding for  discovery  is  necessary.  In  such  case  a  general  at- 
tachment may  be  issued,  the  levy  of  which  will  create  a  lien, 
or  a  lien  may  be  created  by  the  service  of  a  summons,  with  the 
object  of  the  action  endorsed  thereon,  on  the  person  holding 
or  controlling  the  defendant's  property.  Menderson,  &c,,  v. 
Specker,  &c.,  MS.  opinion,  October  8.  1881.  In  this  case  the 
main  object  cf  the  action  being  to  subject  the  property  in  con- 
troversy, and  it  being  sufficiently  described  in  order  to  identi- 
fication, an  equitable  lien  was  created  as  against  the  debtor  by 
the  filing  of  the  petition  and  the  service  of  summons.  3  Sum- 
ner. 

The  court  below,  however,  erred  in  refusing  to  allow  D.  I. 
Murphy  to  file  his  petition,  claiming  the  property.  By  the  pro- 
visions of  section  29  of  the  Civil  Code  this  is  authorized  to  be 
done  at  any  time  before  the  disposition  of  the  proceeds  of  the 
property  against  which  the  lien  is  asserted. 

The  summons  served  upon  D.  I.  Murphy  only  required  him 
to  answer  as  a  garnishee.  The  object  of  the  suit  was  not  en- 
dorsed upon  the  summons,  and  he  can  not,  therefore,  be  held 
to  know  the  object  of  the  suit  and  to  be  estopped  by  reason  of 
delay  in  filing  his  petition,  laying  claim  to  the  property.  For 
this  error  the  cause  must  be  sent  back,  with  directions  to  al- 
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low  D.  I.  Murphy  to  file  his  petition  and  litigate  his  claim  to 
the  tobacco. 

W.  W.  Tice  for  appellants. 


BiCKEL    V.    JUDAH. 

{Filed  April  21,  1882,) 

1.  Purchcuer  of  real  estate  at  decretal  sale,  by  accepting  from  the  debtor 
payment  in  fnll  of  his  debt,  interest  and  costs,  elects  to  restore  what  he  has 
purchased. 

2.  Where  the  purchaser  elects  to  take  the  money  for  which  the  judgment 
was  rendered,  and  under  which  the  purchase  was  made,  a  court  of  equity  will 
divest  him  of  the  title, 

3.  By  paying  taxes  the  purchaser  acquired  a  lien  therefor,  the  same  the  city 
and  State  had,  and  nothing  more. 

4.  When  a  surety  pays  or  is  compelled  to  pay  the  debt,  he  is  entitled  to  be 
substituted  to  all  the  rights,  securities  and  remedies  of  the  creditor. 

In  this  case  the  plaintiff  purchased  the  real  estate,  and  obtained  leave  of 
the  court  to  pay  and  have  taxes  against  the  property  credited  bn  his  bond. 
The  taxes  exceeding  the  amount  of  his  bid,  he  brought  suit  on  a  supersedeas 
bond  executed  by  the  debtor,  and  recovered  the  full  amount  of  his  debt,  in- 
terest and  costs  of  the  surety  in  the  supersedeas  bond. 

Held,  That  the  purchaser  elected  to  surrender  the  benefit  of  his  purchase, 
and  has  a  prior  lien  only  for  the  taxes  paid  by  him,  whilst  the  surety  has  a 
lien  for  the  amount  paid  by  him. 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

This  case  has  been  heretofore  fully  considered,  but  the  zeal 
and  learning  manifested  by  counsel  for  the  appellee  in  his  peti- 
tion for  a  rehearing  necessitates  further  investigation.  As 
counsel  seems  to  labor  under  the  impression  that  the  court  has 
inadvertently  fallen  into  some  material  errors  of  fact  in  the 
examination  of  this  record,  it  may  be  proper  to  present  the 
facts  upon  which,  or  the  substance  upon  which,  the  opinion 
already  delivered  was  based. 

The  appellee,  Judah,  held  a  claim  against  Reamer,  evidenced 
by  note  and  mortgage.  The  property  mortgaged  was  sold  at 
the  instance  of  the  appellee  Judah  for  the  payment  of  his  debt, 
and  it  was  several  times  purchased  by  either  Reamer  or  his 
friends,  and  by  reason  of  their  failure  to  execute  bonds,  or  for 
other  causes,  they  failed  to  comply  with  the  terms  of  sale,  and 
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finally  the  mortgaged  property  was  again  sold,  and  Judah,  the 
appelie?,  became  the  purchaser  at  the  price  of  six  hundred  dol- 
lars. The  report  of  sale  was  properly  made,  laid  over  for  ex- 
ception, and,  none  being  filed,  was  confirmed  on  the  I2th  of 
July,  1878,  and  by  this  order  of  confirmation  leave  was  given 
the  plaintiff  J  udah  *' to  pay  the  State  and  city  taxes  due  on  said 
property^  and  to  have  credit  on  his  put  chase  bonds  therefor.  *'  No 
objection  or  exceptions  was  made  or  taken  to  this  order.  In 
the  original  action  of  Judah  against  Reamer  there  was  a  per- 
sonal judgment  against  Reamer,  and  a  foreclosure  of  the  mort- 
gage, and  Reamer  having  purchased  the  property  and  failing  to 
give  bond,  was  proceeded  against  for  contempt,  and  thereupon 
superceded  the  judgment  and  brought  the  case  to  this  court,  the 
appellant,  Bickel,  becoming  his  surety  on  the  supersedeas  bond. 
The  action  or  judgment  of  the  court  below  was  aflirmed  by 
this  court,  and  on  filing  the  mandate  the  property  was  again 
sold  (Reamer  failing  to  comply  with  his  purchase),  and  the  ap- 
pellant became  the  purchaser  at  the  price  of  six  hundred  dol- 
lars, which  sale  was  confirmed  and  all  the  proceedings  under  it 
as  already  stated. 

Judah  finding,  as  he  alleges,  and  the  fact  is  doubtless  true, 
that  the  taxes  due  and  constituting  a  lien  on  the  property  pur- 
chased, amounting  to  more  than  his  bid  of  six  hundred  dollars, 
instituted  his  action  against  Reamer  and  Bickel,  his  surety,  on 
the  supersedeas  bond,  alleging  in  express  terms  that  the  taxes 
exceeded  the  amount  of  his  bid;  that  his  debt  was  unpaid;  and 
asked  judgment  against  Bickel  for  the  amount  of  the  debt,  in- 
cluding interest,  damages,  and  costs  incurred  in  this  court  as 
well  as  the  court  below.  In  that  petition  was  alleged  the  fact 
of  Judah's  purchase,  the  confirmation  of  the  sale,  and  that  the 
taxes  due  on  the  property,  city  and  State,  were  $^l\,  which,  if 
credited  on  the  bond  of  plaintiff  ]\xA^\\^  would  leave  the  entire 
amount  of  his  debt,  interest  and  costs  unpaid.  To  this  petition 
the  appellant,  Bickel,  made  no  denial,  and  could  not  have  well 
controverted  the  statements,  as  they  are  each  and  all  verified  by 
the  record.  Judgment  was  obtained  against  Bickel,  the  surety, 
for  the  entire  debt,  interest,  costs,  &c.,  and  was  paid  by  him  in 
August,  1879.  After  this  was  done  the  appellant,  Bickel,  filed 
an  amended  pleading,  setting  up  the  fact  that  he  had  paid  the 
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debt,  and  askin^j  to  foreclose  this  mortgage  for  his  own  benefit^ 
alleging  that  the  plaintiff,  Judah,  clainns  some  interest  in  the 
property.  Judah  replied  to  this,  setting  up  his  title  in  the  man- 
ner recited,  and  that  reply  has  not  been  controverted. 

Reamer  and  wife,  in  March,  1880,  instituted  the  present 
action,  the  object  of  which  was  to  attack  the  deed  made  by  the 
commissioner  to  Judah  on  the  confirmation  of  the  report  of 
sale  in  the  original  proceeding.  A  demurrer  was  interposed  to 
this  petition  and  sustained,  and  the  petition  dismissed,  and  that 
judgment  was  affirmed  by  this  court.  Reamer  and  wife  had 
made  Bickel  a  defendant  to  the  last  suit,  and  Bickel,  appearing 
in  court,  filed  his  answer  and  cross-petition  against  Judah,  in 
which  he  insists  that  he  is  entitled  to  all  the  benefits  arising 
from  the  mortgage  to  Judah,  and  by  leave  of  court  amended 
his  cross-petition,  alleging  that  **the  purchase  price,  bid  by 
defendant  Judah  for  the  undivided  one-third  of  the  property, 
was  $600;  but  there  are  taxes  claimed  as  due.  which  Judah 
contends  he  has  a  right  to  pay  off.  but  he  has  paid  no  taxes 
whatever,  but  had  leave  of  court  to  pay  the  same,"  &c. 

A  demurrer  was  sustained  to  the  cross-petition  of  Bickel,  he 
having  made  all  the  previous  proceedings  in  the  case  part  of 
that  pleading,  and,  failing  to  plead  further,  his  action  was  dis- 
missed, and  of  that  judgment  he  complains. 

We  are  met  with  several  objections  urged  by  way  of  inter- 
rogatory to  the  reason  given  for  the  reversal  in  this  case.  We 
are  asked  to  suppose  a  stranger  to  the  action  had  purchased  the 
property  for  $too;  would  the  payment  by  Bickel  of  the  debt 
to  Judah  have  authorized  the  latter  to  be  substituted  to  the 
rights  of  the  purchaser  ?  The  response  to  the  inquiry  must  be 
in  the  negative.  The  sale  and  confirmation  would  vest  in  such 
a  purchaser  an  absolute  title.  If  Reamer  and  wife  can  not 
maintain  the  action  to  attack  this  final  judgment,  resulting  in  the 
sale  to  Judah,  where  are  the  facts  in  this  record  authorizing 
Bickel  to  maintain  such  an  action  ?  2nd.  It  is  clear  that  Reamer 
and  wife  could  not  maintain  the  action  because  they  had  not  paid 
one  cent  of  the  judgment  against  them,  and  the  surety,  Bickel, 
was  in  court  asking  to  be  substituted  to  the  rights  of  Judah. 
Suppose,  however,  after  this  sale  and  its  confirmation  Judah  had 
demanded  of  Reamer  and  wife  the  payment  in  full  of  this  debt. 
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interest  and  costs,  and  payment  had  been  made,  and  then 
Reamer  and  wife  had  said  to  Judah.  we  will  pay  the  taxes  on 
the  property  sold,  that  you  were,  by  the  order  of  confirmation, 
allowed  to  pay,  or  if  you  have  already  paid  them,  we  tender 
you  the  money  and  ask  a  reconveyance,  would  a  court  oi  equity, 
upon  the  refusal  of  Judah,  have  hesitated  for  a  moment  to 
compel  a  restoration  of  the  property?  There  is  a  manifest 
difference  between  a  stranger  making  the  purchase  and  the 
plaintiff  in  the  action,  who  is  the  creditor  in  a  case  like  this. 
The  debtor  may  pay  off  the  debt  in  full  to  the  creditor,  and 
still  the  stranger  who  buys  holds  the  property,  and  his  title  is 
in  no  manner  affected,  but  when  the  creditor,  who  is  the  plain- 
tiff and  purchaser  also,  after  his  purchase  and  confirmation, 
accepts  from  the  debtor  payment  in  full  of  his  debt,  interest 
and  costs,  it  is  an  election  on  his  part  to  restore  what  he  has 
purchased.  It  would  be  a  singular  rule  of  equity  that  would 
sanction  such  a  proceeding,  and  the  conscience  of  the  chan- 
cellor would  trouble  him  in  the  effort  even  to  consider  favor- 
ably such  a  proposition. 

The  chancellor  is  only  asked  in  this  case  by  the  surety  to 
compel  the  creditor,  who  has  been  fully  paid,  to  restore  that 
which  has  been  obtained  by  the  latter  under  a  judgment  that 
this  surety  has  been  compelled  to  pay  at  the  instance  of  the 
creditor.  If  paid  by  the  debtor  the  right  to  restoration  will 
apply,  whether  the  property  sold  was  subject  to  redemption  or 
not.  The  rights  of  a  plaintiff  who  purchases  is  as  sacred  as 
that  of  a  stranger,  but  he  may  elect  to  take  the  money  for 
which  the  judgment  was  rendered  and  under  which  the  pur- 
chase was  made,  and  when  this  is  done  a  court  of  equity  will 
divest  him  of  the  title.  In  this  case  he  was  allowed  to  remove 
the  lien  on  the  property  for  the  taxes  due,  and  when  he  ob- 
tained his  whole  debt  from  the  surety,  or  if  paid  by  the  debtor, 
the  lien  for  taxes  only  exists  upon  it  in  favor  of  the  State  and 
city,  and  if  paid  by  the  appellee,  the  purchaser,  he  has  the  same 
liens  the  city  and  State  had,  and  nothing  more. 

In  this  case,  however,  the  surety  who  paid  the  debt  is  enti- 
tled to  be  substituted  to  all  the  rights  of  the  creditor.  He  is 
not  asking  to  modify  or  vacate  the  judgment,  but  is  in  fact  ask- 
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ing  that  the  judgment  be  maintained  to  enable  him  to  obtain 
the  benefits  resulting  from  it.  But  it  is  argued  that  the  surety 
was  sued  by  Judah,  and  in  that  action  the  latter  set  forth  the 
order  of  confirmation,  allowing  him  to  pay  the  taxes,  and  that 
they  amounted  to  a  larger  sum  than  his  bid  for  the  property, 
and  further,  that  the  sale  was  n«  t  only  confirmed,  but  a  deed 
inade  and,  therefore,  you  (ihe  >uret\)  are  estopped  from  set- 
ting up  any  claim  by  way  of  substitution  or  otherwise;  that 
-Bickrl  admitted  everything  alleged  in  Judah's  petition  is  con- 
ceded, and  that  upon  this  admission  or  failure  to  deny  a  judg- 
ment was  rendered  against  him  for  J2, 500,  the  full  amount  of 
the  debt,  interest  and  costs,  which  he  has  since  paid. 

This  he  was  compelled  to  do  because  the  facts  alleged  by 
Judah  were  true,  and  the  latter,  although  the  purchaser  of  the 
property,  had  not  received  one  dollar  of  his  debt.  Bickel,  the 
surety,  had  no  cause  of  action,  either  against  Reamer  or  Judah 
until  he  paid  tliis  debt,  unless  against  his  principal  for  indem- 
nity. When  the  surety  has  paid  the  debt  in  full,  and  as  Judah 
in  his  action  against  him  alleged  that  he  was  permitted  to  pay 
the  taxes  without  even  an  allegation  that  he  had  paid  them, 
'why  should  not  the  surety  be  allowed  to  pay  the  taxes  and  take 
the  property,  or  if  Judah  has  paid  them,  why  should  he  not 
be  allowed  to  refund  the  taxes,  with  the  interest,  and  take  the 
property  or  subject  it  to  the  payment  of  his  debt?  It  is  true 
in  the  action  on  the  supersedeas  bond  the  appellant  might 
have  tendered  the  money  and  demanded  the  right  of  subroga- 
tion, but  this  he  was  not  compelled  to  do,  and  after  satisfying 
the  debt  he  had  the  equitable  right  to  avail  himself  of  any  se- 
curity in  the  hands  of  the  creditor  to  indemnify  himself  against 
loss. 

The  appellee  says  that  he  received  nothing;  if  not,  he  can 
lose  nothing.  He  has  his  debt,  interest  and  costs,  and  what 
more  is  he  entitled  to  receive,  either  in  a  court  of  law  or  equity? 
The  creditor,  who  is  the  plaintiff  in  the  action,  and  becomes  the 
purchaser  under  his  judgment  of  the  land  of  his  debtor,  and 
who  afterwards  recovers  the  full  amount  of  his  debt,  elects  to 
restore  what  he  has  purchased  to  his  debtor,  and  what  in  fact 
is  in  equity,  by  reason  of  the  payment  the  property  of  the 
debtor.     Besides,  in  regard  to  sureties,  it  is  a  well-settled  rule 
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that  when  **a  surety  satisfies  the  debt  for  which  he  is  liable,  he 
is  entitled  to  have  from  the  creditor,  whose  debt  he  pays,  the 
securities  which  such  creditor  has  obtained  from  the  debtor, 
and  if  such  securities  are  not  voluntarily  g^iven  up,  it  is  the 
right  of  the  surely  to  come  to  the  court  to  have  such  securities 
-delivered.*'  Brandt  on  Suretyship,  sec.  263.  "As  soon  as  the 
surety  has  paid  the  debt  an  equity  arises  in  his  favor  to  have 
all  the  securities,  original  and  collateral,  which  the  creditor 
holds  against  the  person  or  property  of  the  principal  debtor, 
transferred  to  himself,  and  to  avail  hiiriSv-lf  of  ihem  as  fully  as 
the  creditor  could  have  done  for  the  purpose  of  obtaining  in- 
demnity, he  is  considered  at  once  subrogated  to  all  the  fights, 
remedies  and  securities  of  the  creditor,  and  entitled  to  enforce  all 
the  liens,  priorities  and  means  of  payment  as  against  the  prin- 
cipal, and  to  have  the  benefit  even  of  securities  that  were  given 
without  his  knowled^'e." 

White  V.  Tudor y  leading  cases  in  Eq.,  vol.  i,  page  136,  notes 
to  Denny  v.  Earl  of  Winchclsea.  It  is  the  right  of  the  surety 
to  stand  in  place  of  the  creditor  in  all  cases;  this  is  the  general 
rule.     De  Colyar  on  Prin.  and  Surety.  pa?e  331,  note. 

'•There  are  many  cases  in  which  a  surety  paying  the  debt 
will  be  entitled  to  stand  in  the  place  of  the  creditor,  or  to  ob- 
tain the  full  benefit  of  all  the  proceedings  of  the  creditor  against 
the  principal.  Story's  Equity  Jurisprudence,  vol.  i,  page  541. 
The  surety  in  this  case  is  not  seeking  to  disturb  the  judgment, 
but  to  avail  himself  of  all  the  rights  the  creditor  has  obtained 
under  it  hy  reason  of  his  (the  surety)  having  paid  in  full  the 
debt  due  the  creditor.  We  have  seen  that  the  debtor  hi  mself, 
upon  paying  the  debt  to  his  creditor,  would  have  been  entitled 
to  a  restoration  of  his  land  upon  the  payment  of  the  taxes, 
either  to  the  tax  gatherer  or  to  the  creditor,  if  he  had  paid  them, 
and.  if  so,  it  is' plain  the  surety  must  have  the  relief  sought. 
This  relief  is  based  not  only  on  the  principle  of  natural  justice, 
but  is  that  character  of  remedial  justice  the  chancellor  should 
delight  in  administering. 

This  judgment  must  be  reversed  and  the  cause  remanded, 
with  directions  to  require  the  appellee,  Judah.  to  surrender  the 
property  purchased,  that  it  may  be  sold  to  satisfy  the  debt 
paid  by  this  surety,  first  paying  the  taxes,  if  any,  due  on  the 
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property  that  may  have  been  paid  by  Judah.  The  originaY 
opinion  is  to  this  extent  modified,  and  the  opinion  now  delivered 
substituted  therefor.  This  mandate  is  based  on  the  control 
record  before  us,  the  demurrer  presenting^  the  question  arising 
upon  the  whole  case. 

If  any  fact  has  transpired  outside  the  record,  showing  that 
the  surety  has  been  indemnified  or  not  entitled  to  the  relief, 
then  the  overruling  of  the  demurrer  should  not  preclude  such 
defense. 

The  reason  the  facts  of  the  record  are  determined  is,  that 
the  case  has  been  fully  argued  on  both  sides  and  the  entire 
question  presented  by  the  demurrer,  and  assuming  the  facts  as 
they  now  appear  and  are  stated  by  the  appellee,  the  appellant 
is  entitled  to  recover. 

Barret  &  Brown  for  appellant. 

Russell  &  Helm  for  appellee. 


Bradley.  &c    v.  Skilman,  &c. 
{Filed  April  21,  1882.) 

1.  Legislative  authority  to  an  infant,  authorizing  him  to  execute  a  compro- 
mise settlement  under,  and  construction  of,  his  father's  will,  and  the  compro- 
mise had  no  effect  upon  the  rights  of  the  children  of  such  infant  who  were 
not  parties  to  the  compromise. 

2.  Devise  to  a  son  ^^and  his  heirs  or  children^  should  he  have  any,  forever,  bat 
should  my  son  die  without  heirs,  then  to  the  sons  of  D.,"  &c.,  created  an  abso- 
lute estate  in  the  first  taker,  subject  to  the  defeated  upon  his  dying  without 
children,  and  his  children  took  by  descent  or  devise  from  him,  and  not  as  pur- 
chasers under  the  will  of  their  grandfather. 

Appeal  from  Montgomery  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

John  Bradley  died  in  the  county  of  Bourbon  many  years 
since,  leaving  a  last  will  and  testament  and  several  children  sur- 
viving him.  He  owned  at  his  death  a  large  tract  of  land  lying 
mainly  in  the  county  of  Montgomery.  By  the  provisions  of 
the  will  his  youngest  son,  Shelton  Bradley,  seems  to  have  been 
devised  the  bulk  of  his  estate.  This  son  was,  at  the  death  of 
his  father,  about  sixteen  years  of  age,  and  the  other  children, 
being  dissatisfied  with  the  devise  made  to  Shelton,  were  about 
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to  contest  the  validity  of  the  will  upon  the  ground  of  a  want  of 
-capacity  on  the  part  of  their  father  to  execute  such  a  paper. 

A  compromise  was  effected  between  the  children,  and  the 
rights  of  Shelton,  acquired  by  the  provisions  of  the  will,  were 
surrendered  and  his  interest  in  the  estate  regulated  by  the  com- 
promise. As  he  was  under  age  at  the  time  of  this  settlement 
the  Legislature,  at  the  instance  of  all  the  parties,  passed  an  act 
-empowering  Shelton  to  consummate  the  agreement  with  refer- 
ence to  the  estate,  and  this  was  subsequently  carried  into  effect 
by  the  parties.  Whatever  may  have  been  enacted  by  the 
Legislat'ire  with  reference  to  the  title  of  Shelton  under  his 
father's  will,  the  power  to  construe  that  instrument  is  with  the 
-courts  alone,  and  no  interpretation  or  construction  given  by  the 
law-making  power  or  by  the  parties  in  interest  can  affect  the 
rights  of  those  who  were  not  parties  to  the  settlement,  and  who 
in  no  manner  sought  legislative  advice,  and  therefore  this 
branch  of  the  case  requires  no  further  consideration. 

Shelton,  the  principal  devisee,  died  shortly  before  the  insti- 
tution of  the  present  action,  and  his  children,  who  were  the 
•plaintiffs  below  and  appellants  here,  claim  that  they  were  the 
devisees  in  remainder  of  all  the  land  devised  to  their  father, 
and  at  his  death  were  entitled  to  the  possession.  The  rights 
of  the  parties  must  depend  upon  a  proper  construction  of  the 
will  of  John  Bradley,  The  clause  of  the  will  under  which  the 
children  of  Shelton  Bradley  claim  this  land  is  as  follows: 

'•I  give  and  bequeath  to  my  son  Shelton  all  the  residue  of 
my  property,  after  paying  my  debts  and  the  foregoing  legacies, 
Jo  him  and  his  heirs  or  children,  should  he  have  any,  forever;  but 
should  my  son  Shelton  die  without  heirs,  then  the  residue 
of  my  estate  that  may  come  into  his  possession,  agreeable  to 
this  my  will,  is  to  htt  equallv  divided  between  the  sons  of 
Daniel  S.  Bradley  and  the  sons  of  Hiram  Bradley  and  William 
Bradley's  daughter  and  Mary,  the  daughter  of  Walter  Bradley, 
deceased,  the  said  last-named  Mary  to  have  two  portions  or  moi- 
ties."  This  contingent  devise  is  to  the  grandchildren  of  the 
testator  Shelton  married  after  his  father's  death  and  di«d  in 
1854.  His  children  maintain  that  under  the  clause  of  the  will 
referred  to  their  father  took   a   life   estate,   and   they  were  the 
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owners  in  remainder.  The  appellees  insist  that  their  father 
took  a  defeasible  fee,  and,  having  children,  the  latter  took  by 
descent  from  their  father,  and  not  as  purchasers,  under  the  will 
of  their  grandfather. 

It  is  plain,  we  think,  from  the  clause  of  the  will  in  question, 
that  no  express  devise  is  made  to  the  children  of  Shelton 
Bradley,  and  whether,  from  the  language  used,  it  arises  from  a 
necessary  implitation  is  the  issue  here.  While  it  must  be 
conceded  that  the  word  children  is  to  be  generally  considered 
as  a  word  oi purchase  and  not  of  limitation,  still  this  will,  like  all 
others,  must  be  so  construed  as  to  arrive  at  the  intention  of  the 
testator  and  the  meaning  he  attached  to  the  language  used,  and, 
in  order  to  ascertain  this  meaning,  a  consideration  of  the 
entire  will  becomes  necessary.  Although  counsel  for  the  ap- 
pellees dififcr  somewhat  as  to  the  construction  of  this  will,  it 
seems  to  u^  if  the  word  children  was  used  as  a  term  pur- 
chase, these  appellants,  as  tfiey  came  into  being,  took  a  vested 
estate  in  remainder,  and  must  be  regarded  as  the  owners  cf  the 
land  in  controversy. 

It  is  certain  from  the  provisions  of  the  will  that  Shelton 
Bradley  was  the  favorite  child  and  that  his  father's  purpose  was 
to  give  him  the  greater  part  of  his  estate,  to  the  exclusion  of 
his  other  children.  That  he  knew  how  to  create  a  life  estate 
and  to  fully  secure  the  children  of  his  children,  b/  vesting  in 
them  a  remainder  interest,  in  express  terms,  is  plain  from  the 
devises  made  to  some  of  his  other  children.  In  the  devise 
made  to  Hiram  Bradley  he  says:  "I  give  and  bequeath  unto 
my  son  Hiram,  during  his  natural  life,  and  after  his  death  to  de- 
scend to  his  lawful  children,  certain  land,  &c."  In  making  a 
provision  for  his  daughter  the  testator,  after  designating  certain 
trustees,  gives  to  this  daughter  the  annual  rents  of  certain  land 
during  her  natural  life,  and  after  her  death  the  rents  to  go  to 
her  children,  and  when  the  youngest  becomes  of  age  the  land 
to  be  sold  and  the  proceeds  to  be  divided  among  lur  children. 

If  then  it  was  the  purpose  of  the  devisor  to  create  a  life  es- 
tate in  this  son.  with  remainder  to  his  children,  he  would  have 
used  language  free  from  ambiguity,  and  left  this  devise  as  he 
did  the  devises  made  to  his  other  children,  free  from  any 
doubtful  meaning.     It  may  be  argued  that  the  fact  of  his  hav- 
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ing  made  the  devises  to  his  other  children  for  life,  would  indi- 
cate an  intention  to]  limit  the  devise  to  his  son  Shelton  in  the 
same  manner.  We  think  not.  First,  because  the  language 
used  implied  a  different  purpose;  and.  second,  his  object  seems- 
to  have  been  to  give  to  this  son  the  greater  part  of  his  estate, 
and  to  make  a  manifest  distinction,  for  some  reason,  in  the  de- 
vises, both  as  to  the  quantity  and  duration  of  the  estates  given, 
to  his  children. 

His  son  Shelton,  at  the  time  the  will  was  executed,  being 
under  age  and  without  children,  the  thought  uoubtless  sug- 
gested itself  to  the  devisor  that  this  son  might  die  childless, 
and  in  that  event  some  provision  should  be  made  as  to  the  par- 
ties who  would  be  entitled  upon  such  a  contingency- 

The  testator  in  that  event  selected  ihc  contingent  devisees, 
and  this  was  the  limitation  or  restriction,  and  no  other,  placed 
upon  the  devise  to  this  son.  The  devise  is  to  him  and  his  heirs- 
09  children,  should  he  have  any,  forever.  And  if  he  dies  with- 
out heirs,  to  go  as  the  testator  directs.  His  intention  was  to 
give  the  son  an  absolute  estate,  subject  to  be  defeated  upon  his 
dying  without  children.  Tlie  language  shows  clearly  that  the 
testator  knew  the  word  heirs,  in  its  enlarged  sense,  would  en- 
brace  all  who  could  inherit  from  his  son,  and  as  he  intended  to 
designate  those  who  should  have  the  property  in  the  event  his 
son  died  childless,  he  explains  what  he  means  by  the  word  heirs, 
that  is,  he  uses  it  in  a  qualified  sen?=e  by  restiicting  its  meaning 
to  children.  It  my  son  dies  without  heirs  or  children,  those 
who  would  take  from  him,  and  not  under  my  will,  then  the 
estate  is  to  go  to  certain  of  my  grandchildren.  The  testator 
did  not  intend  to  vest  the  children  of  Shelton  with  any  estate 
under  the  will,  but  the  language  used  was  for  the  purpose 
only  of  defining  what  he  meant  by  the  term  heirs,  and  to  fix 
the  event  on  the  happening  of  which  the  absolute  estate  was 
to  cease. 

If  my  son  dies  without  children  then  nr.y  will  is  that  my  grand- 
children shall  take  the  property.  If  he  leaves  children  they 
will  take  by  descent  from  him  and  the  estate  devised  goes  la 
the  direction  I  have  given  it.  but,  if  without  children,  I  have- 
designated  such  of  my  grandchildren  as  shall  be  entitled  to  it^ 
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This  we  are  satisfied  is  the  proper  interpretation  of  the  will  of 
John  Bradley,  and  by  its  provisions  the  appellants  took  the  es- 
tate in  controversy  as  heirs  or  devisees  of  their  father,  and  not 
as  purchasers  under  the  will  of  their  grandfather.  The  case  of 
Righter  v.  Forrester,  reported  in  ist  Bush,  relied  on  by  counsel 
for  the  appellants,  is,  we  think,  against  them.  In  that  case  the 
devise  was  to  Amanda  Jane  Miller  (who  married  Forrester)  and 
her  bodily  heirs,  and  this  court,  looking  to  the  entire  will  to  as- 
certain the  intention  of  the  testator,  said:  **In  the  devise  to  the 
testator's  daughter  of  lands  in  Indiana,  the  express  words  are, 
conveyed  to  them  and  their  heirs  forever,  to  do  with  as  they  please, 
while  in  the  second  and  fourth  clauses  of  the  will  the  words 
bodily  keifS  are  used  in  reference  to  the  land  in  Bourbon;  and 
further,  that  by  the  devise  'to  Mis.  Palmere  of  certain  houses 
anfl  lots,  the  devise  is  to  hef  forevet  to  dispose  of  as  she  may  think 
proper,  by  reason  of  these  provisions  of  that  will.*  "  This  court 
said  that  the  words  bodily  heirs  were  employed  to  limit  the  title 
of  Mrs.  Forrester  to  an  estate  for  life.  So  in  the  will  before 
us  the  devisor  had  created  in  express  terms,  and  in  apt  lan- 
guage, a  life  estate  in  the  devises  made  to  two  of  his  children, 
and  therefore  it  tends  strongly  to  show  that  the  language  used 
in  the  devise  to  Shelton  was  not  intended  to  create  in  him  a 
life  estate  only. 

In  the  case  of  Carr  and  wife  v.  Estcll,  i6  B.  M.,  the  devise 
was  to  Mary  Baket  Didlake  and  her  children.  This  court  held, 
although  there  were  no  children  in  esse  at  the  execution  of  the 
will,  that  the  children  or  child  subsequently  born  took  a  vested 
remainder,  the  mother  holding  for  life  only.  There  was  noth- 
ing on  the  face  of  the  will  showing  a  contrary  intention,  and 
the  word  children  was  given  its  general  meaning,  that  is,  a  word 
of  purchase 

In  the  case  of  Webb  &  Harris  v.  Holmes,  3  B.  M.,  the  con- 
veyance was  to  Sarah  Thomas,  ''to  her  and  her  children  for- 
ever.*' It  was  adjudged  the  mother  held  a  life  estate  and  the 
children  the  remainder.  Many  cases  might  be  cited  giving 
•conclusions  reached  as  to  the  intention  of  the  testator  in  mak- 
ing the  particular  will,  all  having  some  bearing  on  the  ques- 
tions before  us,  but  at  last  the  intention  of  the  testator  is  to 
i'be   gathered    from  his   own  will,  and    while    cases,  somewhat 
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analogous  throw  light  upon  the  subject,  no  express  adjudica- 
tion as  to  the  intention  of  the  testator  in  the  one  ivill  will  neces- 
sarily control  the  construction  of  another  and  different  will.  We 
find  in  the  case  of  Line  v.  Nichols,  2  Dana,  where  a  convey- 
ance was  made  to  T,  Sullivan  and  her  bodily  heifs/\t  was  held 
that  the  words  bodily  heirs  did  not  mean  children,  and  that  T. 
Sullivan  took  the  fee. 

In  the  case  of  Motan  v.  Dillehay,  reported  in  8  Bush,  this 
<:ourt  held  the  word  childten  to  have  been  used  in  the  sense  of 
heirs,  and  as  a  word  of  inheritance  and  not  of  purchase.  This 
construction  was  arrived  at  by  considering  the  whole  will  in 
order  to  arrive  at  the  intent  of  the  testator.  In  the  present 
case  the  word  children  vas  used  as  descriptive  only,  or  rather 
as  restrictive  of  the  meaning  of  the  word  heirs,  confining  it  to 
children  only,  and  not  giving  to  that  word  its  comprehensive 
or  general  legal  meaning. 

In  the  case  of  Lockland's  heirs  v.  Downing  s  ex'ors,  1 1  B.  M., 
the  devise  was  ''all  the  residue  of  my  estate,  whether  real,  per- 
sonal or  mixed,  not  otherwise  disposed  of,  I  desire  may 
be  equally  divided,  after  my  death,  between  my  brother.  John 
Downing,  my  two  sisters,  Elizabeth  Cannon  and  Nancy  Gibson, 
and  the  children  of  sister  Nelly  Lockland.  to  them  and  their  chil- 
dren forever y  it  being  my  desire  that  the  portions  allotted  to  my 
brother  John  and  my  two  sisters  and  the  children  of  my 
<leceased  sister,  Nelly  Lockland,  shall  be  made  as  nearly 
•equal  as  possible  in  kind  and  amount."  In  this  case  the 
words  children  forever  were  determined  to  be  words  of  inheri- 
tance and  not  of  purchase,  the  entire  will  showing  that  such 
was  the  intention  of  the  testator.  So  we  think  a  like  interest 
is  shown  upon  the  face  of  this  will  in  the  devise  Shelton  and 
his  heirs  or  children^  should  he  have  any,  forever,  but  should  my 
son  Shelton  die  without  heirs,  then  to  my  grandchildren.  The 
-devisor  clearly  intending  to  give  to  the  son  a  fee  in  the  estate 
•devised  subject  to  be  defeated  upon  his  dying  without  children. 
The  judgment  of  the  court  below  di.-missing  the  petitions  is 
therefore  affirmed.     Judge  Hargis  not  sitting. 

Tyler  &  Hazelrigg  and  Wm.  Lindsay  for  appellants. 

Peters  &  Brock,  Reid  &  Stone  and  A.  Duvall  for  appellees. 
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Bush  v.  Commonwealth 
{Filed  April  21.    1882.) 

1.  A  negro  convicted  of  murder  was  not  de^trived  of  his  equal  rights  in  thi^ 
ca^e,  in  which  '^the  grand  jury  which  letnrned  the  indictment  against  him, 
and  the  trial  jury  which  returned  the  verdict  against  him,  were  composed  ex- 
clasively  of  white  persons." 

2.  An  inspection  of  the  petition  to  remove  a  criminal  prosecution  from  a 
State  to  a  Federal  Court  *'i8  essential  to  determine  whether  it  contained  alle- 
gations sufficient  to  authorize  a  transfer,  and  in  its  absence  it  must  be  pre- 
sumed that  it  was  defective  in  the  allegation  of  jurisdictional  facts,  and  that 
the  court  below  did  right  to  disregard  it." 

3.  Petition  to  transfer  from  Stat-e  to  Federal  Court  offered  to  be  filed  after 
verdict  and  sentence,  after  motion  for  new  trial  had  been  overruled,  did  not 
operate  so  as  to  transfer  the  case  to  the  Federal  Court. 

■4.  Witness  offered  to  prove  what  a  deceased  witness  testified  on  a  former  trials 
must  remember  the  substance  of  all  the  deceased  witness  testified  to,  other- 
wise he  is  not  competent. 

//  the  witness  states  that  he  remembers  the  substance  of  all  the  deceased  wit- 
ness testified  to,  and  it  is  manifested  on  his  examination  that  he  does  not  so 
remember,  his  evidence  should  be  rejected. 

Apparent  or  actual  contradictions  in  the  testimony  of  witnesses,  who  pur- 
port to  relate  the  substance  of  the  evidence  given  by  a  deceased  witness,  go 
not  to  the  admissibility  of  the  testimony,  but  only  to  its  weight  with  the  jury. 

5.  Eeligioxis  belief  or  disbelief  does  not  qualify  or  disqualify  a  witness  to 
testify  in  a  civil  or  criminal  case  in  this  State. 

6.  An  atheist  is  a  competent  witness  in  civil  and  criminal  cases  in  this  State. 
The  Constitution  changes  the  common  law  rule,  by  which  atheists  were  made 

incompetent  as  witnesses,  and  makes  competent  as  witnesses  all  persons,  so  far 
as  any  religious  test  is  concerned. 

See  in  opinion  a  full  statement  and  dipcuFsion  of  these  questions. 

7.  Sentence  was  not  pronounced  too  soon,  the  conviction  being  on  the  5th 
and  the  sentence  on  the  7th  day  of  the  term. 

Appeal  from  Fayelte  Circuit  Court. 
Opinion  of  the  court  by  Judge  Hines. 

This  is  an  appeal  from  a  conviction  and  sentence  of  death  on 
an  indictment  charging  murder.  On  a  former  appeal  from  a 
like  .«:ent«  nee  the  case  was  reversed  because  of  improper  in- 
structions. 78  Kentucky,  268.  On  this  appeal  the  complaint 
is: 

First,  that  the  court  below  had  no  jurisdiction  to  try  the 
cause,  because  it  had  been  transferred  to  the  Circuit  Court  of 
the  United  States. 
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Second,  that  the  instructions  given  in  the  case  did  not  con- 
form to  the  law  as  laid  down  by  this  court  on  the  former  ap- 
peal. 

Third,  that  improper  testimony  was  allowed  to  be  considered 
by  the  jury;  and, 

Fourth,  that  sufficient  time  was  not  allowed  to  intervene  be- 
tween the  verdict  and  the  sentence. 

Upon  the  first  point  it  is  insisted  for  appellant  that,  being  a 
negro»  he  was  deprived  of  equal  civil  rights  in  that  the  grand 
jury  which  returned  the  indictment  against  him,  and  the  trial 
jury  which  returned  the  verdict  against  him,  were  com- 
posed exclusively  of  white  persons,  and  that  persons  of  his 
own  race  and  color  were  excluded  from  the  juries  on  account 
of  their  race  and  color.  It  is  claimed  that  a  petition  embrac- 
ing these  allegations  was  filed  before  the  final  disposition  of 
the  case,  as  required  by  section  641  of  the  Revised  Statutes  of 
the  United  States,  and  that  by  virtue  thereof  the  jurisdiction 
to  try  and  determine  the  case  passed  to  the  United  States  Cir- 
cuit Court.  The  record  does  riot  show  this  to  be  true.  There 
is  an  affidavit  by  appellant  that  such  a  petition  was  filed,  but 
a  copy  of  the  petition  is  not  exhibited.  An  inspection  of  the 
petition  ia  essential  to  determine  whether  it  contained  allega- 
tions sufficient  to  authorize  a  transfer,  and,  in  its  absence,  it 
muut  be  presumed  that  it  was  defective  in  the  allegation  of  juris- 
dictional facts,  and,  therefore,  that  the  court  below  did  right 
to  disregard  it.  It  is  insisted  further,  that  if  the  record  does 
not  show  that  there  was  a  transfer  of  the  case  by  the  filing  of 
the  petition  as  stated  in  the  affidavit,  that  the  case  was  trans- 
ferred by  a  petition  exhibited  in  the  record  and  which  was 
offered  to  be  filed  after  the  verdict  and  sentence,  and  after  a 
motion  for  a  new  trial  had  been  overruled.  If  it  be  conceded 
that  this  petition  states  facts  sufficient  to  give  the  Federal  Court 
jurisdiction,  it  is  clear  that  it  comes  too  late.  It  is  provided  in 
the  statute  that  the  petition  must  be  filed  before  ''the  trial  or 
final  hearing  of  the  cause,"  and  a  petition  filed  after  verdict  and 
sentence  is  manifestly  too  late. 

As  to  the  instructions,  it  is  only  necessary  to  say  that  they 
substantially  conform  to  the   law  laid  down  on  the   former  ap- 
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peal,  and  could  not  have  misled  the  jury  from  the  real  issue 
presented  for  their  consideration. 

The  objection  to  certain  testimony  allowed  by  the  court  to 
go  to  the  jury  presents  two  questions: 

First,  when  a  witness  is  offered  to  prove  what  a  deceased 
person  testified  to  on  a  former  trial  of  the  same  cause,  what  is 
the  test,  and  by  whom  apphed,  to  determine  the  question  of 
admissibility  of  the  witness  to  testify  and  of  the  competency  of 
the  evidence  when  heard? 

Second,  does  the  want  of  religious  belief  incapacitate  a  wit- 
ness, and  can  that  belief  be  inquired  into  in  any  wa>? 

Upon  the  first  sub-division  the  law  is,  that  when  the  witness 
states,  as  in  this  instance,  that  he  remembers  the  substance  of 
all  the  deceased  witness  testified  to,  both  on  the  direct  and  on 
the  cross-examination,  he  is  a  competent  witness,  and,  when 
the  evidence  is  heard,  if  it  does  not  clearly  appear  that  the  wit- 
ness does  not  remember  the  substance  of  all  that  the  deceased 
person  testified  to,  the  evidence  should  be  permitted  to  go  to 
the  jury,  but  if  it  be  manifest  to  the  court  that  he  does  not  so 
remember,  the  evidence  should  be  rejected.  The  testimony  of 
each  witness  who  undertakes  to  detail  the  evidence  of  a  deceased 
witness  must  be  tested  by  the  same  rule,  and,  if  found  admis- 
sible, must  stand  by  itself,  and  consequently  apparent  or  actual 
<:ontradictions  in  the  testimony  of  witnesses  who  purport  to 
relate  the  substance  of  the  evidence  given  by  a  deceased  wit- 
ness goes  not  to  the  admissibility  of  the  testimony,  but  only  to 
its  weight  with  the  jury.  Nor  is  it  every  incidental  or  imma- 
terial matter,  in  reference  to  which  the  memory  of  the  witness 
appears  to  be  at  fault,  that  will  authorize  the  court  to  exclude 
the  whole.  If  the  statement  appears  on  its  face  to  cover  the 
substance  of  what  the  deceased  witness  testified  to  in  reference 
to  the  material  matters  in  issue,  the  evidence  should  be  allowed 
to  go  to  the  jury  for  their  consideration.  Where  the  witness 
states  that  he  heard  the  whole  of  the  testimony  of  the  deceased 
witness,  and  that  he  remembers  the  substance  thereof,  the  court 
will  not  be  justified  in  taking  it  from  the  jury  unless,  from  the 
statement  of  the  witness  himself,  it  obviously  appears  that  he 
does  not  remember  the  substance  of  what  the  deceased  witness 
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testified  to  in  reference  to  the  material  issues  being  considered. 
Applying  these  tests  we  see  no  reason  to  question  the  correct- 
ness of  the  ruh'ngs  of  the  lower  court  in  admitting  the  testimony 
of  the  two  jurors  who  purport  to  give  the  testimony  of  the  de- 
ceased witness  who  testified  on  the  former  trial. 

The  question  embracing  the  second  sub-division  is  novel,  if 
not  more  serious,  and  difficult  of  determination.  The  question 
arises  on  this  state  of  fact:  The  Commonwealth  offered  C.  C. 
Moore  as  witness,  and  objection  to  his  being  sworn  was  made 
by  counsel  for  the  accused,  who  stated  that  he  could  prove  that 
Moore  was  an  atheist,  did  not  believe  in  any  God  or  future 
state  of  rewards  and  punishments,  or  in  any  state  of  accounta- 
bility hereafter.  The  objection  was  overruled  by  the  court, 
and  the  witness,  being  interrogated,  stated  that  he  believed  it 
was  morally  wrong  to  tell  a  lie,  and  that  he  recognized  the  ob- 
ligation of  his  oath  in  every  sense  of  the  word. 

It  is  admitted  that  the  modern  common  law  requires,  as  a 
condition  precedent  to  the  admission  of  the  testimony  of  a  wit- 
ness, that  he  believe  in  a  Supreme  Being  who  will  punish, 
either  here  or  hereafter,  one  who  swears  falsely,  that  the  objec- 
tion should  be  made  before  he  is  sworn,  and  that  the  alleged 
disbelief  should  be  established  by  the  testimony  of  such  persons 
as  may  have  heard  the  proposed  witness  declare  his  opinion  on 
these  matters,  and  not  by  the  examination  of  the  witness  him- 
self. In  the  time  of  Lord  Coke  it  was  held  that  no  one  but  a 
Christian  was  a  competent  witness,  but  this  rule  was  modified 
until  belief  in  the  existence  of  a  Supreme  Being,  who  will 
punish  false  swearing  either  in  this  life  or  in  the  life  to  come,  is 
held  sufficient-  Now  by  statute  in  England,  and  in  most  of  the 
Statesof  the  United  States,  either  by  statute,  or  by  reason  of  con- 
stitutional provisions,  religious  disbelief  does  not  disqualify.  The 
unquestioned  tendency  of  modern  legislation,  as  well  as  of  ju- 
dicial interpretation,  is  to  the  exclusion  of  inquiry  into  religious 
belief  as  a  test  of  the  competency  of  a  witness.  In  this  State 
legislation,  in  civil  cases  at  least,  has  kept  pace  with  this  ten- 
dency, so  that  by  virtue  of  the  provisions  of  the  Civil  Code  no 
religious  test  can  be  applied.  Under  that  Code  every  person 
subject  to  certain  exceptions,  of  which  this  is  not  one,  is  com- 
petent to  testify,  unless  he  be  found  by  the  court  incapable  of 
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understanding  the  facts  concerning  which  his  testimony  is 
offered,  and  where  the  witness  is  conscientiously  opposed  to 
taking  an  oath,  he  may  affirm.  Sees.  605  and  680  of  Civil  Code. 
In  the  Criminal  Code,  however,  there  are  no  such  provisions, 
and.  therefore,  in  the  administration  of  the  criminal  and  the 
penal  law  the  rules  of  evidence  recognized  at  common  law  are 
still  in  force,  unless  changed  or  abrogated  by  the  organic  law, 
as  expressed  in  the  Constitution.  Upon  the  point  under  consid- 
eration we  are  of  the  opinion  that  the  Constitution  changes  the 
common-law  rule  and  makes  competent  as  witnesses  all  persons 
so  far  as  any  religious  test  is  concerned.  The  fifth  and  sixth 
sections  of  the  Bill  of  Rights,  when  considered  together,  seem 
to  cover  the  exact  case  under  consideration.  The  fifth  section 
declares  the  natural  and  indefeasible  right  of  all  men  to  worship 
God  according  to  the  dictates  of  their  own  consciences ;  that 
no  one  shall  be  compelled  to  attend,  erect,  or  support  any 
place  of  worship,  or  to  maintain  any  ministry;  that  the  rights 
of  conscience  shall  not  be  interfered  with,  and  that  no  preference 
shall  ever  be  given  by  law  to  any  religious  societies  or  modes 
of  worship.  The  object  of  this  provision  was  to  make  the  di- 
vorce between  church  and  State  irrevocable,  to  establish  un- 
equivocally that  the  province  of  government  is  to  deal  with  the 
temporal  relations  and  affairs  of  men,  and  in  no  case  with  mat- 
ters spiritual,  and  that  under  no  circumstances  should  any  bur- 
den be  placed  upon  any  one  or  any  penalty  enforced  on  account 
of  opinion  in  reference  to  religious  or  spiritual  matters. 

The  sixth  section  is  as  follows: 

•*That  the  civil  rights,  privileges,  or  capacities  of  any  citizen 
shall  in  nowise  be  diminished  or  enlarg-d  on  account  of  his 
religion." 

The  obvious  meaning  of  this  is  that  whatever  civil  rights,  civil 
privileges,  or  civil  capacities  belong  to,  or  are  enjoyed  by,  the 
citizens  generally  shall  not  be  taken  from,  or  denied  to,  any  citi- 
zen on  account  of  his  opinions  in  regard  to  religious  matters. 
It  is  a  declaration  of  an  absolute  equality  which  is  violated 
when  one  class  of  citizens  is  held  to  have  the  civil  capacity  to 
testify  in  a  court  of  justice  because  they  entertain  a  certain 
opinion  in  regard  to  religion,  while    another  class  is  denied  to 
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possess  that  capacity  because  they  do  not  conform  to  the  pre- 
scribed belief.  Free  governments  deaKwith  the  acts  of  the  citi- 
zen and  not  with  his  thoughts.  To  proscribe  or  punish  for  re- 
ligious or  political  opinions  is  of  the  essence  of  despotism.  To 
apply  the  rule  insisted  upon  would  be  to  make  a  religious  test 
which  is  contrary  as  well  to  the  letter  as  to  the  spirit  of  the 
Constitution.  If  the  test  can  be  applied  in  this  c^^se  it  may  be 
applied  in  any.  for,  independent  of  this  provision  of  the  Constitu- 
tion,there  is  nothing  to  prevent  the  Legislature  from  passing  any 
law  they  think  proper  proscribing  a  particular  denominational 
standard  of  belief  as  a  test  of  competency  to  give  evidence.  In 
that  case  any  Christian  denomination,  being  in  the  ascendency 
in  the  Legislature,  might  pass  a  law  depriving  all  other  Christian 
"denominations  of  the  capacity  to  testify  as  witnesses,  and  on  the 
other  hand  if  it  should  ever  happen  that  atheists  or  deists  were 
in  a  like  ascendency  in  the  Legislature,  there  would  be  nothing 
to  prevent  them  from  prescribing  all  Christians  in  the  same 
way.  And  further,  the  enforcement  of  the  rule  contended  for 
might  present,  as  suggested  by  Judge  Scott  in  Perry's  case,  3 
■Gratton,  a  case  in  which  one  believing  in  the  prescribed  formula 
would  be  sentenced  to  death  by  an  atheist  circuit  judge,  the 
sentence  and  judgment  affirmed  by  an  atheist  appellate  court, 
and  denied  pardon  by  an  atheist  Governor,  for  in  no  case  is 
any  of  the  officers  required  to  conform  to  any  belief  as  a  con- 
dition precedent  to  the  holding  of  an  office,  and  to  the  exercise 
of  its  functions.  If  such  a  case  should  occur  in  which  a  Chris- 
tian man  should  suffer  death,  though  innocent,  because  an 
atheist  was  denied  the  capacity  to  testify  in  his  behalf,  every 
•citizen  would  denounce  such  a  rule  thus  applied  as  absurdly 
unjust,  oppressive,  and  in  violation  of  the  spirit  of  our  institu- 
tions Again,  an  atheist  may  testify  in  any  case  where  property 
rights  are  in  issue  in  a  civil  proceeding,  and  to  deny  the  Com- 
monwealth or  the  accused  of  the  same  testimony,  where  life  or 
liberty  is  at  stake,  presents  an  anomaly  that  is  repugnant  to 
every  sense  of  justice.  The  opinion  in  the  Perry  case  above 
referred  to  reaches,  in  construing  a  similar  provision  in  the  Vir- 
ginia Constitution,  the  conclusion  at  which  we  have  arrived. 
We  think  that  this  provision  of  the  Constitution  not  only  per- 
mits persons  to  testify  without  regard  to   religious    belief  or 
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disbelief,  but  that  it  was  intended  to  prevent  any  inquiry  into 
that  belief  for  the  purpose  of  affecting  credibility.  It  places 
the  atheist  in  this  regard  on  the  same  footing  as  any  other  wit" 
ness,  and  leaves  the  question  as  to  credibility  to  be  inquired 
into  in  the  same  way. 

We  arc  of  the  opinion  that  the  sentence  was  not  pronounced 
too  soon  after  the  verdict.  Verdict  was  rendered  on  the  Sth 
day  of  the  term,  arnd  on  the  7th  sentence  was  pronounced. 
Sec.  283  of  the  Criminal  Code  provides  that  sentence  in  a 
felony  case  shall  not  be  pronounced  until  two  days  after  the 
verdict  is  rendered,  unless  the  court  be  about  to  adjourn  for  the 
term.  There  appears  no  reason  why  the  construction  applied 
in  ordinary  cases,  which  is  to  count  the  day  on  which  the  act 
is  done,  when  the  limitation  runs  from  the  act  as  in  this  case, 
and  not  from  the  day,  should  not  be  applied  here.  Besides 
there  is  nothing  to  indicate  that  further  delay  could  in  any  way 
have  been  beneficial  to  appellant. 

Judgment  affirmed. 

L.  P.  Tarlton  and  Z.  F.  Smith  for  appellant. 

P.  W.  Hardin  for  appellee. 


Wade  Barton,  &c.,  v,  James  A.  Barton,  &c. 

{Filed  Apnl  4,  1882  ) 

1.  Without  a  judgmetit  and  return  of  **no  property,^''  on  a  legal  demand  or  at- 
tachment, a  creditor  has  no  right  to  go  into  a  court  of  equity  to  set  aside  an 
alleged  fraudulent  conveyance.     {Vance  v.  CampbelL  ante  p.  448.) 

2.  But  when  the  defendant  makes  an  issue  upon  the  charge  of  fraudulent 
transfer,  in  such  a  case,  and  tries  out  the  cause  without  objection,  by  demurrer 
or  otherwise,  to  the  jurisdiction  of  the  court,  it  will  be  too  late  to  raise  the 
question  as  to  the  necessity  of  a  return  of  "no  property,"  for  the  first  time,  in 
the  Court  of  Appeals. 

3.  The  court  had  jurisdiction  without  a  return  of  '^no  property ,*''  in  this  case, 
to  subject  the  proceeds  of  the  land,  which  had  been  fraudulently  disposed  of 
by  the  debtor,  by  gift,  such  proceeds  being  held  in  trust  for  the  benefit  of  the 
widow  and  children  of  such  fraudulent  donor. 

Appeal  from  Graves  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hines. 

There  having  been  no  judgment  at  law  and  no  return  of  ''no- 
property"  and  no  attachment  under  any  of  the  grounds  author- 


Digitized  by 


Google 


BARTON,    &C.,    V.     BARTON,    &C.  747 

ized  by  Ihe  Code,  appellees  had  no  right  to  go  into  equity  to 
set  aside  an  alleged  fraudulent  conveyance  in  order  to  subject 
the  property  to  their  dennand,  if  purely  legal,  as  decided  in 
Vance  V.  Campbell,  MS  opinion  of  1882,  but  appellant  having 
made  an  issue  upon  the  charge  of  fraudulent  transfer,  and  tried 
out  the  cause  wiihout  objection,  by  demurrer  or  otherwise,  to 
the  exercise  of  jurisdiction  by  the  court,  it  is  now  too  late  to 
raise  the  question  of  the  necessity  of  a  return  of  *'no  property." 
Appellees  would  have  been  bound  by  an  adjudication  adverse 
to  them  because  they  had  invoked  the  jurisdiction,  and  appel- 
lant will  likewise  be  estopped  to  raise  the  question  because,  by 
failing  to  object,  he  has  consented  to  the  exercise  of  the  jurisdic- 
tion, and  has,  in  fact,  invoked  it.  He  would  not  be  allowed  to 
rely  for  protection  upon  the  decree  if  favorable,  and  to  re- 
nounce it  if  unfavorable.  This  is  unlike  a  case  where  the 
court  has  no  jurisdiction  of  the  subject-matter,  for  in  such  case 
no  consent  can  give  juiisdiction,  but  here  the  court  had  juris- 
diction to  adjudge  whetlitr  a  conveyance  or  transfer  of  prop- 
erty was  fraudulent,  provided  certain  steps  had  been  taken,  and 
a  failure  to  raise  the  question  as  to  whether  such  steps  had  been 
taken  is  akin  to  submission  of  the  person  to  the  jurisdiction, 
where  there  has  been  no  service  of  process,  which  .Day  in  all 
cases  be  done  when  the  subject-matter  may  otherwise  be  in- 
quired of  by  the  court. 

We  waive  the  question  as  to  whether  the  circumstances  of 
the  gift  of  the  land,  when  there  was  no  conveyance,  were  such 
as  to  vest  an  equity  in  the  donee  so  that  a  court  of  equity 
might  have  compelled  a  completion  of  the  gift,  for,  in  our  opin- 
iop,  the  evidence  shows  an  enforceable  trust  in  the  proceeds  of 
the  land,  such  as  to  give  jurisdiction  to  a  court  of  equity,  inde- 
pendent of  the  requirement  that  there  should  be  a  return  of 
**no  property"  or  proceeding  by  attachment  to  authorize  a 
court  of  equity  to  set  aside  a  fraudulent  conveyance. 

The  evidence  establishes  to  our  satisfaction  that  it  was  agreed 
between  Ben  Barton  and  appellant  that  if  Ben  would  surren- 
der the  premises,  with  the  improvements,  that  the  proceeds  of 
the  land  should  belong  to  Ben  and  should  be  held  by  appellant 
for  him. 

May,  1882—4 
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The  facts  that  the  deferred  payments  on  the  land  were  evi- 
denced by  notes  made  payable  to  appellant  does  not  necessarily 
negative  that  conclusion  because  not  inconsistent  with  it.  If 
that  is  not  sufficient  to  create  an  enforceable  trust,  the  subse- 
quent transactions  are.  Aftrr  the  death  of  Ben  the  evidence 
shows  that  appellant  agreed,  in  consideration  of  being  allowed 
to  wind  up  the  estate  of  Hen  without  administering,  that  he 
would  account  to  the. widow  and  children  for  the  proceeds. 

Appellant  subsequently  gave  to  the  widow  a  written  state- 
ment, in  his  own  handwriting,  in  which  the  amount  in  his  hands 
for  the  children  is  specified,  and  the  v/idow  testifies  that  this 
amount  was  the  proceeds  of  the  land.  This  sum  appellant 
Joaned  out  for  the  children,  as  stated  by  him  in  his  correspon- 
<ience  with  the  widow.  He  repeatedly  and  expressly  recog- 
nized that  this  specified  sum.  as  proceeds  of  the  land,  belonged 
to  the  children,  and  that  he  held  it  in  trust  for  them.  Nothing 
remained  to  be  done  on  his  part  to  create  himself  trustee  for  the 
children.  His  refusal  to  pay  it  to  the  widow  as  guardian  was 
not  a  renunciation  of  the  trust,  because  he  expressly  places  the 
refusal  upon  ground  that  the  widow  was  not  the  proper  person 
to  control  it,  and  that  there  was  danger  of  the  children  losing 
it  if  it  passed  into  the  hands  of  others.  He  at  no  time  asserts 
any  claim  to  the  money  until  the  parties  to  whom  he  had 
loaned  the  greater  part  of  it  had  failed.  The  gift,  in  this  in- 
stance might  well  be  supported  on  the  ground  of  a  valuable 
consideration,  which  was  the  surrender  of  the  personal  property 
and  the  privilege  of  winding  up  the  estate,  but  this  is  not  neces- 
sary to  determine,  as  it  was  clearly  a  consummated  or  perfected 
gift,  independent  of  consideration.  There  was  a  clear  and  ex- 
plicit declaration,  duly  executed  and  intended  to  be  binding 
upon  him«elf  as  trustee.     Perry  on  Trusts,  sec.  96- 

Such  being  the  case,  and  the  evidence  showing  that  the  trans- 
fer of  the  pn)perty  by  appellant  to  his  daughters  was  n)ade  for 
the  purDost*  of  defeating  this  claim,  the  court  properly  adjudged 
these  transfers,  as  against  this  claim,  invalid. 

Judgment  affirmed. 

W.  W.  Tice  for  appellants 

W.  M    Smith  and  E.  W.  Hines  for  appellees. 
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City  of  Covington  v.  Voskotter. 
{Filed  Aprils,  1882.) 

1.  Lvmiiation  of  fnx  months  bars  actions  against  city  of  Covington  to  recover 
i4ixes,  dtc. 

^^Anact  to  amend  the  charter  of  the  cityof  Covington^"  providing  ^'that  all  ac- 
tions to  recover  from  said  city  the  amount  of  any  taxes  or  assessments  which 
have  been  or  may  be  illegally  or  erroneously  collected,  shall  be  prosecuted 
within  six  months  after  the  cause  of  action  arose,  and  not  afterwards,"  is  con- 
stitutional and  valid. 

Said  statute  bars  such  an  action  after  six  nwntfis  from  the  date  of  pay  men  t, 
no  matter  when  the  discovery  that  it  was  illegal  or  erroneous  was  made,  and 
applies  to  every  case  where  the  citizen  has  paid  taxes  which  the  city  had  no 
right  to  exact. 

Appeal  from  Kenton  Chancery  Court. 

Opinion  of  the  court  by  Judge  Hines. 

The  only  question  we  need  consider  is,  whether  the  demurrer 
was  properly  sustained  to  the  plea  of  the  statute  of  limitations. 

It  iscontendtd  for  appellee,  first,  that  the  plea  is  not  sufficient 
in  form  because  the  statute  is  a  private  statute  and  is  not  re- 
ferred to  by  its  title  and  by  desijjnation  of  the  day  on  which 
it  became  a  law,  as  required  by  section  119  of  the  Civil  Code. 
It  is  not  a  private  statute  within  the  meaning  of  the  Code,  but 
a  public  statute  of  local  application.  It  has  reference  to  the 
regulation  or  exercise  of  a  high  prerogative  governmental  func- 
tion, and,  so  far  as  its  character  is  concerned,  is  as  general  as  if 
it  extended  in  operation  over  the  whole  of  the  State,  the  only 
<listinction  being  the  limit  of  the  territory  over  which  it  oper- 
ates. 

It  is  contended,  in  the  second  place,  that  the  statute  is  uncon- 
stitutional, because  it  is  not  sufficiently  designated  and  em- 
braced in  the  title  to  the  act  in  which  it  is  found.  The  act 
is  entitled  "An  act  to  amend  the  charter  of  the  city  of  Cov- 
ington." The  law  has  reference  to  the  operation  and  efficiency 
of  the  city  government,  and  is  as  appropriately  under  that  title 
as  if  it  were  a  provision  authorizing  taxation  for  municipal  pur- 
poses and  prescribing  a  method  for  collection.  It  is  clearly 
not  unconstitutional  on  this  ur  anv  other  ground  suggested. 
Phillips  V.  Covington  &  Cincinnati  Bndge  Co. ,  2  Met. 

The  statute  referred  to  reads  as  follows: 

"That  all  actions  to  recover  from  said  city  the  amount  of  any 
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taxes  or  assessments  which  have  been  or  may  be  illegally  or 
erroneously  collected,  shall  be  prosecuted  within  six  months 
after  the  cause  of  action  arose,  and  not  afterwards;  but  this 
act  shall  not  apply  to  causes  of  action  now  existing  until  the 
first  day  of  February,  '1875  ** 

It  is  admitted  on  the  allegations  of  the  pleadings  ihat  the 
taxes  were  levied  upon  and  collected  for  agricultural  lands  that 
were  not  subject  to  taxation  for  municipal  purposes;  that  they 
were  fraudulently  assessed  and  levied  by  appellant,  because  ap- 
pellant knew  at  the  time  th^t  the  lands  were  not  subject  to 
assessment  and  levy;  and  that  appellee  did  not  discover  that 
he  was  under  no  legal  obligation  to  pay  the  same  until  within 
two  months  of  the  institution  of  this  action.  It  is  contended 
for  appellee  that  the  statute  of  limitations  did  not  begin  to- 
run  until  the  discovery  of  the  fact  that  the  assessment,  levy 
and  collection  were  without  authority  of  law,  but  this  is  clearly 
not  correct.  If  there  was  no  authority  to  collect,  the  cause  of 
action  arose  the  inst;<nt  the  payment  ^as  made,  and  as  the 
Legislature  had  the  undoubted  right  to  fix  any  arbitrary  time 
within  which  the  action  should  be  brought,  without  regard  to 
when  the  discovery  of  the  right  of  action  was  made,  there  can 
be  no  doubt,  from  the  language  employed,  that  it  was  in- 
tended that  no  action  should  be  brought  after  six  months  from 
the  date  of  payment,  no  matter  when  the  discovery  may  have 
been  made.      3  Littell.  177. 

The  demurrer  appears  to  have  been  sustained  upon  the 
ground  that  this  statute  is  only  applicable  in  cases  where  the 
property  is  within  the  taxing  power  and  there  has  been  irregu- 
larity in  the  Itvy,  assessment  or  collection.  This  position  ap- 
pears clearly  untenable.  The  words  "illegally  or  erroneously 
collected"  are  broad  enough  and  were  evidently  intended  to 
cover  every  case  where  the  citizen  has  paid  taxes  which  the 
city  had  no  right  to  exact;  no  matter  whether  the  properly  is 
within  the  taxing  power  or  whether  the  inethod  pursued  in  col- 
lecting is  unauthorized. 

Judgment  reversed  and  cause  remanded,  with  directions  to- 
overrule  the  demurrer  and  for  further  proceedings. 

Hallam  &  Perkins  and  M.  L.  Roberts  for  appellant. 

Simmons  &  Schmidt  and  A.  Duvall  for  appellee. 
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Evans  v.  Stone,  for,  &c. 
{Filed  February  ii,    1882.) 

1.  Plea  of  no  cansideration  presents  an  issuable  defense,  to  which  a  reply  is 
'necessary,  in  a  salt  on  a  note,  bond  or  other  like  instrument. 

2.  Fcuits  constituting  frauds  misrepresentation  and  covin  not  necessary  to  be 
specifically  averred. 

An  answer  or  plea  to  an  action  on  a  writing,  ''alleging  generally  that  the 
writing  sued  on  was  obtained,  or  its  execution  procured,  by  fraud,  misrepre- 
sentation and  covin,  without  specifically  averring  the  facts  constituting  the 
fraud,  is  sufficient,  and  presents  a  substantive  and  issuable  fact,  which  is  not 
a  mere  conclusion  of  law,  and  must  be  taken  as  true  unless  denied.** 

3.  Judgment  non  obstante  veredicto. 

Defendants  in  this  case  were  entitled  to  a  judgment  on  the  pleadings,  not- 
withstanding the  verdict  against  them,  and  notwithstanding  the  verdict  was 
set  aside  on  motion  of  the  plaintiffst  pleadings  amended,  and  a  second  verdict 
and  judgment  in  their  favor.  On  the  appeal  of  the  defendants  that  judgment 
is  reversed,  with  directions  to  the  lower  court  to  render  judgment  in  favor  of 
the  defendants,  notwithstanding  the  verdict  against  them. 

4.  Sec,  114  of  the  Civil  Code,  requiHng  parties  to  form  an  issue,  was  intended 
to  prevent  frivolous  issues,  and  to  guard  parties  from  going  to  trial  upon  no 
issue  or  immat-erial  issues,  but  it  in  no  sense  modifies  or  confiicts  with  sec- 
tion 386. 

6.  S^c.  134,  authorizing  pleadings  to  be  amended,  does  not  apply  or  authorize 
4imendments  after  trial  and  verdict. 

Appeal  from  Fayette  Com  men  Pleas  Court. 

Opinion  of  the  court  by  Judge  Hargis. 

This  was  an  action  on  a  note  by  the  appellees  against  the 
appellant  and  another. 

The  appellant  answered  and  pleaded: 

1st.  That  '*the  note  sued  on  was  executed  without  considera- 
tion." 

2d.  That  ''the  execution  of  paid  note  was  obtained  by  fraud, 
misrepresentation  and  covin." 

And  in  the  3!  paragr;ipii  he  stated  the  facts  on  which  he  re- 
lied to  show  the  fraud  and  want  of  consideration. 

On  motion  of  appellees  the  third  paragjraph  was  stricken  out 
and,  without  a  reply  having  been  filed  to  the  other  paragraphs, 
a  trial  was  had  which  resulted  in  a  verdict  for  them. 

The  appellant  then  moved  for  judgment,  notwithstanding  the 
verdict,  to  which  appellees  objected,  and  on  the  fifth  day  there- 
after the  court,  at  their  instance,  set  aside  the  verdict,  per- 
mitted them  to  file  a  reply,  overruled  appellant's  motion  and 
continued  the  case. 
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A  subsequent  trial  terminated  in  a  second  verdict  for  the  ap- 
pellees. 

The  bills  of  exception  present  the  history  of  each  triil. 

The  solution  of  the  question  involved  depends  upon  the  suf- 
ficiency and  nature  of  appellant's  answer,  and  the  object  of  ^ 
386,  Civil  Code. 

A  plea  which  avers  that  a  note,  bond  or  other  like  instru- 
ment was  given  without  any  consideration,  although  it  is  in  the 
negative,  does  not  traverse  the  whole  of  the  petition,  and  must 
be  treated  as  pleading  new  matter  not  alleged  in  the  petition 
and  therefore  presents  an  issuable  defense,  to  which  a  reply  is 
necessary  to  produce  an  issue. 

Booiie  V.  Shacklefotd,  4th  Bibb*  6*]',  Ralston  &c,,  v.  BulUtts^ 
3d  Bibb,  264;   Coyles  Ex  x  v.  Foivlet,  3  J.  J.  M.,  473. 

An  answer  or  plea  to  an  action  on  such  instruments,  alleging 
generally  that  the  writing  sued  on  was  obtained,  or  its  execu- 
tion  procured,  by  fraud,  misr<?presentaiion  and  covin,  without 
specifically  averring  the  facts  constituting  the  fraud,  is  suflRcient,. 
and  presents  a  substantive  and  issuable  fact,  which  is  not  a 
mere  conclusion  of  law.  and  must  b<:  taken  as  true  unless  de- 
nied. Ross,  et  al,  v.  Braydon,  2  Dana.  161;  Sharp  v.  WhiU,  i 
J.  J.  M..  107;    WJiitehead:&c„  v.  Root,  &c.,  2d  Met-,  588. 

The  allegations  of  appellant's  answer,  although  material  and 
affirmative,  stood  undenied,  no  reply  having  been  filed  when- 
the  verdict  was  rendered,  and,  according  to  the  rules  of  pleading, 
the  appellant  was  entitled  to  the  judgment  because,  if  his  pleas 
were  true,  they  formed  a  complete  bar  to  the  action,  and  by 
failing  to  traverse  them  the  appellees  admitted  their  truth,  and 
thereby  left  no  issue  of  fact  to  be  determined  by  the  jury. 

And  section  386,  Civil  Code,  provides  that  •'judgment  shall 
be  given  for  the  party  whom  the  pleadings  entitle  thereto, 
though  there  may  have  been  a  verdict  against  him." 

At  the  time  the  appellant  made  his  motion  for  judgment, 
notwithstanding  the  verdict,  the  pleadings  entitled  him  thereto, 
and  this  provision  of  the  Code  leaves  no  room  for  constriiCtioi> 
or  discretion,  and  whatever  may  be  the  merits  of  this  contro- 
versy, the  parties,  by  their  pleadings,  having  pUced  themselves 
within  the  condition  contemplated  by  this  section,  must  abide 
the  consequences. 
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In  thecise  of  Martendale,  &c,,  v.  Price,  14th  Ind.,  118,  the 
court,  having  under  consideration  a  statute  similar  to  sec.  386. 
Ibid^  said,  **the  statutory  rule  is  that  where,  upon  the  state- 
ments in  the  pleadings,  one  party  is  entitled  by  law  to  a  judg- 
ment in  his  favor,  judgment  shall  be  so  rendered  by  the  court> 
though  a  verdict  has  been  found  again.'-t  such  party." 

It  is  argued,  however,  that  section  114  of  our  Code  makes 
it  the  duty  of  the  court  to  compel  the  parties  to  loim  a  material 
issue,  and  as  no  material  issue  was  formed,  there  could  he  no 
trial  and  verdict,  and  therefore  the  court's  action  was  legal. 

A  cursory  reading  of  that  section  will  show  to  an  ordinary 
observer  that  the  whole  of  its  provisions  relate  to  the  proceed- 
ings before  trial  and  not  after  trial  and  verdict. 

It  says,  "parties  must,  before  Uial,  form  a  material  issue  con- 
cerning each  cause  of  controversy,  c.nd  it  is  the  duty  of  the 
court,  upon  or  without  motion,  to  compel  them  to  do  so." 

This  section,  it  seems  to  us,  was  intended  not  only  to  pre- 
vent frivolous  issues  and  trials,  but  to  guard  parties  from  going 
to  trial  upon  no  issue  or  immaterial  issues,  but  it  in  no  sense 
modifies  or  conflicts  with  section  386. 

It  is  urged  thai  section  134,  which  authorizes  the  court  to 
cause  or  permit  a  pleading  or  proceeding  to  be  amended,  was 
intended  to  modify  said  section,  but  we  are  convinced  that  such 
is  not  the  case.  It  does  not  relate  to  the  subject  of  setting 
aside  verdicts  or  filing  pleadings;  it  authorized  amendments  to 
pleadings  already  filed,  and  only  when  the  amendment  does 
not  chang  esubstantially  the  claim  or  defense,  can  the  plead- 
ing or  proceedings  be  conformed  by  it  to  the  facts  proved. 

This  certainly  does  not  apply  to  a  case  where  the  whole  issue 
is  sought  to  be  formed  after  trial  and  verdict. 

It  is  true  that  the  court  must,  in  every  stage  of  an  action, 
disregard  any  error  or  defect  in  the  proceedings  which  does  not 
affect  the  substantial  rights  of  the  adverse  party,  but  overruling 
appellant's  motion  for  judgment,  when  he  was  by  law  entitled 
to  it,  does  aflfect  his  substantial  rights  and  takes  the  case  out  of 
that  clause  of  the  section  last  mentioned. 

We  can  not  relieve  the  hardship  of  thi*  case,  and  while  the 
appellees'  misfortune  is  deeply  to  be  regretted,  they  were 
given    every    opportunity  the    law  allows  to  join  issues    upon 
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the  matters  contained  in  the  answer.  They  failed  to  do  so  or  to 
furnish  any  excuse  for  their  failure,  and  the  fiat  of  the  law 
must  be  obeyed. 

Wherefore  the  judgment  is  reversed  and  cause  remanded, 
with  directions  to  render  judgment  in  behalf  of  the  appel- 
lant. 

W.  C.  P.  Breckinridge,  J.  R.  Morton  and  Watts  Parker  for 
appellant. 

D.  G.  Falconer  for  appellees. 
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MiTOHXiiL*s  Adm'r.  Ao..  v.  Ray  k  Co/s  Asriomee,  No.  226. 

Filed  April  1,  1882. 

Appeal  from  Hancock  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hargis,  affirming. 

1.  **Tbe  opinion  in  No.  225,  M%ichelV»  Adm*r^  <fr.,  v.  Ray  db  Co.'a  €utsigHem 
iB  applicable  to  this  case  which,  for  the  reasons  therein  given  on  the  question 
of  clerical  misprision,  is  affirmed." 

MiTGHSiiii^s  ADif*B  V.  Rat  <fc  Co.'s  Assionkx,  No.  225. 
Filed  April  1,  1882. 
Appeal  from  Hancock  Circuit  Court. 
Opinion  of  the  coart  by  Judge  Hargis,  reversing. 

1 .  Verbal  promise  to  pay  the  debt  of  another  and  part  payfnent  thereof,  do 
not  constitute  a  cause  of  action,  the  promise  being  verbal,  and  therefore  with- 
in the  statute  of  frauds. 

2.  It  was  not  necessary  nor  proper  to  make  a  motion  to  set  aside  or  modify 
the  judgment  before  taking  this  appeal^  because  the  judgment  was  not  void, 
nor  could  it  have  been  set  aside  or  modified  by  the  court  after  the  term  dur- 
ing which  it  was  rendered.     Section  763,  Civil  Code. 

*•/<  was  an  erroneous  judgment,  but  after  the  term  had  expired  it  would  have 
been  enforceable  had  tha'appellant  failed  to  appeal." 
W.  S.  Roberts  for  appellant. 

BuBNH  r.  Stephenson,  Ac. 
Filed  April  1,  1882. 

Opinion  of  the  court  by  Chief  Justice  Lewis,  affirming. 
1.  On  the  second  appeal  in  this  case  all  the  questions  attempted  to  be  raised 
are  res  cuijvdicatan  according  to  Davis,  dtc..  v.  McCorkle,  14  Bush.  746. 
R.  C.  Barns  for  appellant. 
L.  T.  Moore  for  appelleen. 
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WlIXIAIltoM   V.   MOBTON   k  Co. 

Filed  April  1,  1882. 

Appeal  from  Jefferson  Common  Pleas  Court. 

Opinion  of  the  oonrt  by  Judge  Pryor,  aflkrming. 

1.  Far  goodtt  p^trchased  for  the  city  of  Louisville  wthout  authoriijf  of  lofWy  the 
purchaser  is  responsible  to  the  seller,  although  the  latter  charged  them  against 
-the  city  in  the  first  instance. 

Xohn  A  Barker  for  appellant. 

A.  C.  Rucker  for  appellees. 

RxTNOLDS  V.  Btinnit  A  Wive. 

Filed  April  1,  1882. 

Ap)>eal  from  Larue  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor,  reversing. 

1.  Reneindinff  ejrrhange  of  lands  made  by  a  married  woman  and  her  husband. 

Mrs.  Stinnit  and  her  husband  exchanged  her  land  with  Reynolds  for  another 
tract  of  about  the  Mme  value.  In  the  trade  Stinnit  and  wife  executed  their 
notes  to  ReynoldH  for  certain  sum^.  for  which  Reynolds  retained  a  lien  on  the 
land  conveyed  by  him  to  her.  Reynolds  took  possession  of  the  land  con- 
veyed to  him  and  made  valuable  improvements  upon  it. 

The  lower  court  rescinded  the  contract  upon  the  ground  that  Stinnit  and 
wife  were  overreached  in  the  trade,  without  allowing  Reynolds  anything  for 
the  improvements  made  by  him.     In  reversing  that  judgment.     Held — 

That  Mrs.  Stinnit  had  the  right  to  claim  a  rescission  and  pay  for  the  im- 
provements made  by  Reynolds,  or  to  elect  to  keep  the  land  conveyed  to  her 
by  Reynolds,  and  have  the  notes  executed  by  her  cancelled  so  far  as  !ihe  was 
bound  thereby. 

Robertson  A  Smith  for  appellant. 

J.  W.  Twyman  for  appellees. 

Davis,  M(K)Dt  A  Co.  r.  Wiley. 
Filed  April  1,  1882. 

Appeal  from  Louisville  Chancery  Court. 
Opinion  of  the  court  by  Chief  Justice  Lewis,  reversing. 

1.  Defendant  must  demur^  when.  <!tc. 

When  defendant  has  groinul  for  demurrer  to  the  petitwn.  "on  account  of  any 
defect,  imperfection  or  omission,  whether  in  substance  or  form,  and  permits 
the  trial  to  be  had  and  verdict  rendered  without  demurring,  he  should  not  be 
heard  in  the  Court  of  Appeals  to  object,  if  the  issue  joined  be  such  as  neces- 
sarily required  on  the  trial  proof  of  the  facts  so  defectively  or  imperfectly 
stated  or  omitted,  and  without  which  it  is  not  to  be  presumed  that  either  the 
judge  would  direct  the  jury  to  give,  or  the  jury  would  have  given,  the  verdict." 
(1  Chitty's  PL,  706.) 

2.  In  action  on  parol  promise  to  pay  the  debt  of  another  to  the  plaintiffs  the 
plaintiff  must  allege  the  promise,  to  whom  it  was  made,  and  by  whom  it  was 
made,  and  a  failure  to  so  allege  is  a  defect  not  cured  by  verdict. 

8.  To  take  the  promise  to  pay  the  debt  of  another  out  of  the  statute  of  frauds, 
it  is  necessary  that  it  be  made  not  to  the  creditor  but  to  the  debtor,  and  it 
should  be  so  distinctly  alleged  in  the  petition. 
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In  thi«  case  the  petition  does  not  state  by  or  to  whom  the  alleged  promise 
wan  made. 

NoU.  This  case  was  affirmed  October  25,  1881,  see  ante,  p.  315.  On  peti- 
tion a  rehearing  was  granted  and  judgment  of  lower  court  reversed. 

RasBell  &  Helm  for  appellants. 

Rodman  <fc  Brown  for  appellee. 

Bbbby  r.  Bbanham,  ^. 
Filed  April  1.  1882. 
Appeal  from  Lewis  Circuit  Court. 
Opinion  of  the  court  by  Judge  Pryor,  affirming. 

1.  Jury  shonld  be  instructed  on  questions  of  fact  that  if  they  believe,  from 
the  testimony,  that  the  plaintiff  or  defendant  is  entitled  to  recover,  the  ver- 
dict should  be  so  rendered. 

The  better  mode  of  presenting  such  an  issue  is  not  to  tell  the  jury  that  they 
are  the  sole  judges  of  the  credibility  of  the  witnesses,  and  that  they  must  de- 
cide the  case  according  to  the  weight  of  the  evidence,  which  perhaps  would 
be  within  the  legal  rule,  but  to  leave  the  jury  to  determine  whether  a  recovery 
should  be  had  from  the  evidence,  without  attempting  to  define  the  extent  of 
their  belief  or  the  mode  in  which  they  shall  weigh  the  evidence. 
The  jury  was  instructed  properly  in  this  case  as  follows: 
"The  burden  of  proof  is  on  the  plaintiff,  and  if  the  jury  believe  from  the 
testimony  that  the  defendant  assaulted,  beat  and  bruised  the  plaintiff,  as 
alleged  in  the  petition,  they  will  find  the  defendant  guilty,  and  assess  the 
damages  at  any  sum  in  their  discretion,  not  exceeding  the  amount  claimed.'" 

2.  Cumvlatire  evidence  atone  being  presevt-ed  in  the  (tpplication  for  a  netv 
trial,  a  new  trial  was  properly  refused. 

Garland  &  Pugh  for  appellant. 

E.  F.  Dulin  and  F.  W.  Mitchell  for  appellees. 

Pence  r.  Commonwbai.th. 

Filed  April  1,  1882. 

Appeal  from  Madison  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Lewis,  reversing. 

1.  On  indictment  for  selling  liquor  in  violation  of  sec.  5,  art.  3,  chap.  92. 
General  Statutes,  it  must  bo  shown  that  the  defendant  was  a  merchant  or 
tavern  keeper. 

Because  there  was  no  evidence  showing  or  tending  to  show  that  the  defend- 
ant was  a  merchant  within  the  meaning,  of  sec.  2,  art.  2,  chap.  106,  General 
Statutes,  this  case  is  reversed. 

A  person  engaged  in  selling  liquors  alone  should  not  be  deemed  a  merchant 
within  the  meaning  of  said  statutes. 

J.  W.  Caperton  for  appellant. 

P.  W.  Hardin  for  appellee. 

Mabshali.  r.  Senoub. 
Filed  April  1,  1882. 
Appeal  from  Kenton  Circuit  Court. 
Opinion  of  the  court  by  Judge  Hiu-;jis,  affirming. 
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1.  Petition  for  new  triaL  on  (jround  of  newly  discovered  evidence.,  was  prop 
erly  dismissed,  the  alleged  newly  discovered  eTidence  beiUfi^   proof  of   admis- 
sions made  by  the  successful   party  in  reference    to  matters   in  reference  to 
which  both  parties  testified  on  the  trial. 

Snch  newly  discovered  evidence  was  merely  cumulative  and.  therefore,  in- 
sufficient to  authorize  a  new  trial. 

R.  D.  Handy  for  appellant. 

H.  P.  Stephens  for  appellee. 

MoNABCH  r.  DxAN,  3k. 
Filed  April  1,  1882. 
Appeal  from  Daviess  Circuit  Courf. 
Opinion  of  the  court  by  Judge  Hargis,  reversing. 

1.  Officer  selling  property  of  tenant  under  execution  is  required,  out  of  pro- 
ceeds of  sale,  to  pay  the  rent  due  or  to  become  due  for  the  year  in  which  the 
levy  is  made. 

2.  Laniard  has  no  lien  on.  property  sold  to  an  innocent  purchaser  and  re- 
moved from  the  premises.  {Sfone  v.  Hohon  ct  Co.,  Kentucky  Law  Reporter 
for  January,  1881.) 

3.  When  the  sheriflf  sold  the  horse  in  this  case  the  title  passed  to  the  pur- 
chaser, and  it  became  the  sheriflf's  duty  to  pay  the  rent  to  the  landlord.  The 
lardlord's  lien  could  not  be  asserted  against  th  e  purchaser's  title  to  the  hort»e. 
but  he  was  entitled  to  the  proceeds  of  the  sale. 

Williams  &  Powers  for  appellant. 
J.  A.  Dean  for  appellees. 

HeBD,    <&C.,    l\    £vEBSOLB,    &C. 

Filed  April  4,  1882. 

Appeal  from  Owsley  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pry  or. 

1.  Judgment  enforcing  mortgage  given  to  secure  three  hundred  dollais  to  the 
mortgagee  is  reversed  in  this  case  because  the  pleadings  do  not  ask  for  the 
enforcement  of  the  mortgage,  and  also  because  it  appears  that  the  three  hun- 
dred dollars  have  been  otherwise  secured.  On  return  of  the  case  the  parties  are 
to  have  leave  to  amend  their  pleadings. 

J.  <fe  J.  W.  Rodman  for  appellants. 

J.  L.  Scott  for  appellees. 

Blackbubn  r.  Mann. 

Filed  April  6.  1882. 

Appeal  from  Pendleton  Chancery  Court. 

Opinion  of  the  court  by  Judge  Pryor,  reversing. 

1.  Personal  judgment  not  prayed  for,  no  defense  being  made,  was  erroneous. 

2.  Judgment  enforcing  lien  was  erroneous  in  this  case  because  the  petition 
did  not  state  the  facts  necessary  to  constitute  the  alleged  lien. 

It  is  averred  that  the  notes  are  liens  on  a  certain  tract  of  land,  but  how  the 
lien  was  created  does  not  appear,  there  being  no  allegation  that  the  plaintiff 
or  his  assignee  sold  the  land,  or  that  the  lien  was  created  by  mortgage. 

A.  R.  Clarke  and  L.  T,  Applegate  for  appellant. 

T.  C.  Buckley  for  appellee. 
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I'UTHUJ'l'  r.  HowB. 
Filed  April  6,  1882. 

Appeal  from  Greenup  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor,  reverBing. 

1.  Defective  petition  in  cuition  by  assignee  against  assignor  in  this  case 
alleged  that  in  due  time  suit  was  instituted  by  the  assignee  on  the  note  as- 
signed and  a  judgment  recovered,  and  in  due  time  an  execution  was  isaaed 
and  returned  no  property  found.     HeUl  — 

''^What  M  due  time  i»  a  question  of  law  and  the  plaintiff  should  have  alleged 
the  facts  io  enable  the  court  to  determine  what  diligence  had  been  exercised 
by  the  assignee  in  the  effort  to  collect  the  note.** 

Roe  k  Roe  for  appellant. 

F.  H.  Paynter  for  appellee. 

Batsh  r.  ScoBBx's  Absionxk,  Ac. 

Filed  April  18,  1882. 

Appeal  from  Shelby  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hargis,  afGlrming. 

1.  Right  tft  ujtserf  a  pre-existing  debt  against  a  homestead  was  waived  by  par' 
ticipating  in  the  distribution  of  the  proceeds  under  an  agreement  that  the 
land  should  be  sold,  and  the  owner  and  his  wife  to  take  a  certain  sum  out  of 
the  proceeds  in  lieu  of  homestead  and  the  wife's  contingent  right  of  dower. 

Whilst  the  antecedent  creditor  was  not  a  party  to  the  agreement,  he  ac- 
cepted its  benefits  and  acquiesced  in  the  arra  ngement  for  one  year,  and  was 
thereby  estopped  to  set  up  any  claim  to  the  homestead  right  of  the  husband 
or  the  dower  interest  of  the  wife  in  that  part  of  the  proceeds  agreed  to  be 
given  them  in  lieu  of  the  homestead  and  dower  rights  in  the  land. 

Bullock  &  Beckham  for  appellant. 

L.  A.  Weakley  and  John  C.  Cooper  for  appellee. 

Tayl.ob*k  Adm'b.  Ar.,  r.  Bbyan. 

Filed  April  1«,  1882. 

Appeal  from  Todd  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hargis,  affirming  on  original  and  reversing 
on  cross  appeal. 

1.  Verbal  vendor  of  unproductive  land,  repudiating  the  sale  after  payment 
of  purchase  money  and  the  making  of  valuable  and  lasting  improvements 
thereon  by  the  v»ndee,  is  required  f/>  pay  the  purchase  money  and  the  value  of 
the  improvements  to  the  vendee,  with  interest  thereon  from  the  dat«  at  which 
the  vendor  ousted  the  vendee. 

Ben.  T.  Perkins,  jr„  for  appellants. 

H.  G.  Petree  for  appellee. 

Rbvill.  <fcc.,  r.  Fbankh'  Ex'b,  &c. 
Filed  April  18,  1882. 
Appeal  from  Owen  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Lewis,  affirming. 
1.  Construction  of  will  of  I).  L.  Simpson. 
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Deyise  by  testator  to  his  wife,  with  the  clause  "in  the  event  that  my  said 
wife  shall  marry  or  die.  then  it  is  my  will  and  desire  that  my  estate  shall  be 
equally  divided  between  my  children,"  created  a  vested  remainder  in  the  chil- 
dren and  not  a  remainder  contingent  upon  their  dying  before  her  marriage^ 
or  upon  their  surviving  her,  and  upon  the  death  of  the  children  the  estate 
passed  by  descent  to  their  mother,  with  power  to  dispose  of  it  by  will.  Held 
that— 

''In  our  opinion  the  meaning  of  the  words  used  in  the  third  clause  (the  one 
quoted  above)  is  the  same  as  if  the  testator  had  said  'upon  the  death  or  mar- 
riage of  my  wife  it  is  my  will  and  desire  that  my  estate  shall  go  to  my  chil- 
dren/" 

•*//i  the  event  of  is  not  synonymous  with  the  word  '*if''  in  this  case. 

A.  Duvall  and  Hallam  A,  Gordon  for  appellant. 

Warren  Montfort  and  Joe  Black  well  for  appellee. 

WeijI^xb  r.  BiBSKiL,  Ac. 
Filed  April  13,  1882. 
Appeal  from  Louisville  Chancery  Court. 
Opinion  of  the  court  by  Judge  Pryor,  affirming. 

1.  Mortgage  of  wife's  land  held  as  her  general  estate  by  husband  and  wife 
to  secure  the  payment  of  certain  bonds,  with  coupons  attached,  was  enforced 
in  this  case,  and  the  land  sold,  and  a  good  title  thereto  vested  m  the  purchaser. 

2.  Amended  petition  correcting  an  error  in  the  petition  in  giving  the  date 
of  the  bonds,  in  stating  they  were  dated  the  25th  of  May,  when  in  fact  they 
were  dated  the  24th:  also  giving  a  more  minute  description  of  the  property 
sought  to  be  sold,  did  not  state  a  new  cause  of  action,  nor  was  it  necessary 
that  a  summons  should  issue  on  such  amended  petition. 

3.  Sale  wfts  not  rendered  void  by  a  slight  error  in  the  calculation  as  to  the 
amount  of  all  the  indebtedness,  to  pay  which  the  sale  was  made,  when  the  sale 
failed  to  produce  an  amount  sufficient  to  pay  off  the  debts. 

4.  IrregularitieH  in  the  proceedings  which  wmild  enable  a  iwnreMdent  to  have 
the  judgment  racaf4'd,  or  a  new  trial,  can  not  affect  the  rights  of  the  purchaser 
at  the  sale. 

Muir  St  Heyman  and  O.  H.  Strattan  for  appellant. 
Goodloe,  Roberts  &,  Humphrey  for  appellees. 

Pekcifull,  &c.,  r.  Wilson's  Hxibs.  Ac. 

Filed  March  14,  1882. 

Appeal  from  Meade  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Lewi.s.  reversing. 

1.  Where  client  contracfs  with  two  attorneys  to  pay  them  as  a  fee  an  amount 
equal  to  one-fourth  the  value  of  the  land,  if  recovered,  but  nothing  if  the  suit 
is  not  gained,  the  withdrawal  of  one  of  the  attorneys  from  the  case  prevents 
the  other  from  enforcing  the  contract,  he  being  entitled  only  to  the  reason- 
able value  of  his  services. 

The  case  is  reversed  because  the  allowance  made  the  atturuey  who  attended 
to  the  case  is  too  small. 

Chas.  B.  Fontaine  for  appellants. 

Lewis  A  Pairleigh  for  appellees. 
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Tablbb  r.  CoBD. 
Filed  April  16,  1882. 
Appeal  from  Fleminfj^  Circuit  Court. 
Opinion  of  the  court  by  Judge  Pryor,  reversing. 

1.  Personal  judgment  is  held  to  be  en^oneous  in  this  ease  because  the  de- 
murrer to  the  original  petition  was  undisposed  of. 

2.  Appellant  is  required  to  pay  the  cost  of  copy  of  record  of  another  case  im- 
properly copied  in  the  transcript  in  this  case. 

Wm.  J.  Hendrick  for  appellant. 
W.  H.  Cord  for  appellee. 

Faulds  r.  Davis. 
Filed  April  15,  1882. 
Appeal  from  Daviess  Circuit  Court. 
Opinion  of  the  court  by  Chief  Justice  Lewis,  reversing. 

1.  Settlement  of  partnership  accounts  in  proceedings  to  which  one  partner 
was  not  a  party  was  erroneous  in  this  case. 

2.  Payment  to  one  is  equivalent  to  a  payment  to  both  partners. 
Owen  «fe  Ellis  for  appellant. 

Sweeney  &  Son  for  appellee. 

«  Snape  r.  Sanfobd^s  Rkceivkb. 

Filed  April  ir>,  1882. 

Appeal  frona  Owen  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor,  reversing. 

1,  Clerk  of  court  is  personally  liable  for  money  put  in  his  hands,  whether 
by  order  of  court  or  not. 

But  the  sureties  of  the  clerk  were  not  liable  in  this  case  beciuse  the  money 
was  not  put  in  the  hands  of  the  clerk  by  order  of  court. 

J.  A.  Duncan,  Green  A,  Lindsay  and  Hallam  dk  Gordon  for  appellant. 

Geo.  C.  Drane  for  appellee. 

Wabfield,  <fcc.,  r.  Gabdneb's  Adm'b. 
Filed  April  21.  1882. 
Appeal  from  Hardin  Circuit  Court. 
Response  to  petition  for  rehearing  by  Chief  Justice  Lewis. 

1.  Affidavit  and  proof  and  demand  tnust  be  made  before  commencing  suit 
on  a  claim  against  a  decedent's  estate. 

2.  No  demand  is  necessary  before  plauling  as  a  counterclaim  or  sei-off  a 
claim  against  the  e.'^tate  of  a  decjedent,  whose  personal  representative  is  plain- 
tiff in  the  action. 

But  before  pleading  such  a  claim  as  a  counterclaim  or  set-off  the  defend- 
ant must  make  the  affidavit  and  proof  as  required  by  the  statute. 
Wilson  &,  Hobson  for  appellants. 
Montgomery  &  Poston  for  appellee. 

Dowdy,  Ac,  r,  Pbeston  Bbos. 
Filed  April  27,  1882. 
Appeal  from  Graves  Circuit  Court. 
Opinion  of  the  court  by  Judge  Hines.  affirming. 
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1.  Refusal  to  continue  the  case  on  account  of  the  ill  nets  of  counsel  WRS  not 
erruneon»  in  this  case  a»  the  pleadings  were  complete,  and  there  is  nothing 
in  the  record  to  indicate  that  the  presence  of  counsel  at  the  trial  would  have 
in  any  way  been  beneficial  to  appellants. 

2.  IV'Jiere  a  party,  by  his  failure  to  rej)ly,  fulmits  the  facts  atleued  he  can  not 
be  injured  by  the  court  allowing  to  be  read  the  depositions  taken  in  the  case 
prior  to  the  time  of  his  becoming  a  party,  because  no  proof  as  against  him 
was  necessary.  « 

3.  The  s^ttpicion  that  the  appeltant  was  an  infant  at  the  time  of  the  rendition 
of  the  decree  is  not  cause  for  reversal.  "It  must  clearly  appear  that  there  is 
incapacity,  by  reason  of  minority,  before  the  decree  should  be  disturbed." 

The  appellant  in  this  case  stated  in  his  deposition,  -dated  July  11,  that  he 
was  twenty  years  of  age.  The  decree  was  rendered  on  the  9th  day  of  May, 
following. 

Anderson,  Brown  A  Stanfield  for  appellants. 

Tice  &  Smith  for  appellees. 
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MEDLOCK,  &c.  V.  SUTER,  &c. 
(Filed  April  18,  1882— Not  to  be  reported.) 

Thirty  years'  continuous,  adverse  possession  of  land,  under  a  parol  pur- 
chase thereof  from  a  married  woman  and  her  husband,  bars  an  action  to  re- 
cover the  same. 

See  original  opinion  in  this  case  ante,  587. 

Appeal  from  Owen  Circuit  Court. 

Chief  Justice  Lewis  delivered  the  following  response  to  peti- 
tion of  appellants  for  a  rehearing: 

The  widow  and  children  of  Tinsley  M.  Snelson,  deceased,  did 
not  enter  or  claim  under  the  purchase  from  the  husband  of 
Elizabeth  Medlock  merely,  but  they  entered  under  a  parol  pur- 
chase by  him,  of  both  husband  and  wife,  and  held  and  claimed 
the  laud  openly,  continuously  and  adversely  under  that  pur- 
chase for  more  than  thirty  years  before  this  action  was  brought. 

The  right  of  action  accrued  to  Elizabeth  Medlock  and  her 
husband  as  soon  as  the  widow  and  children  entered  under  that 
purchase,  claiming  adversely,  and  the  statute  applicable  to 
this  case,  as  well  as  the  opinion  of  this  court  in  the  case  in  4 
Bush,  482,  construing  it,  is  plain  and  unambiguous.  The  fact 
of  Elizabeth  Medlock  being  under  the  disability  of  coverture 
at  the  time  the  adverse  holding  by  the  widow  and  children  of 


Digitized  by 


Google 


764  MEDLOCK,  &C.  V.  SUTER,  &C. 

T.  M.  Snelson  began  and  her  right  of  action  accrued,  did  not 
prevent  the  stfitiite  running  against  her.. 

Even  if  it  he  admitted  that  G.  C.  Medlock,  the  husband,  had 
only  a  lif<^  <»state  in  the  land,  still  the  deed  to  the  children  of 
T.  M.  Snelson,  made  l)y  him  in  ]J^45  after  his  wife's  death, 
did  not  have  tin*  effect  to  change  the  character  of  the  posses- 
fiion  pr^^viously  taken  and  then  held  hy  tliem,  or  to  8toj)  the 
running  of  the  statute,  for  the  deed  was  made  in  pursuance  of 
the  purchase  made  hy  T.  M.  Sne]sr)n  hefijre  he  died,  and  it 
was  an  acknowledgment  of  th<»  payment  hy  him  of  a  part  of 
the  purchase  price,  and,  besides,  the  deed  did  not  purport  to 
convey  the  life  estate  of  G.  C.  Medlock  merely,  but  the  fee. 

It  was  not  deemed  necessary  in  the  original  opinion,  nor  is 
it  necessary  here,  to  determine  whether  G.  C.  Medlock  held 
only  a  life  estate  in  the  land  or,  as  survivor  of  his  wife,  held 
under  the  first  deed  to  them  the  fee,  or  whether  he  had  thf* 
one  or  the  other  would  not  avail  appellants. 

Petition  for  rehearing  overruled. 

A.  Duvall,  Hallam  <fe  Gordon,  A.  P.  Grover  and  H.  P.  Mont- 
gomery for  appellants. 

Geo.  C.  Drane  for  appellees. 

"The  period  within  which  au  action  for  the  recovery  of  real  property  may 
be  brought  shall  not,  In  any  caw,  be  extended  beyond  thirty  years  from  the 
time  at  which  the  rif?ht  of  action  first  accrued  to  the  plaintiff,  or  to  the  per- 
son through  whom  he  claims,  by  reason  of  any  death  or  the  existence  or 
continuance  of  any  disability  whatever."  (General  Statutes,  section  4, 
article  1,  chapter  71.)  This  is  the  statute  controlling  the  decision  of  this 
case. 

The  last  number  of  the  Kentucky  Law  Journal  contains  a  criticism  by  L. 
X.  Dembitz,  of  the  Louisville  bar,  that,  if  viewed  from  his  standpoint  and 
without  regard  tu  the  statute,  is  calculated  to  mislead.  His  criticism  seeirs 
to  l)e  fair  and  candid,  but  the  writer  overlooked  the  principal  point  in  the 
case.  The  statute  does  not  commence  tu  run  until  the  cause  of  action  ac- 
crues to  the  party  complaining,  or  to  those  under  whom  he  claims.  Th-^ 
tenant  in  remainder  can  not  sue  until  the  termination  of  the  life  estate, 
and,  therefore,  the  statute  begins  to  run  against  the  remainderman  at  tb« 
termination  of  the  life  estate;  and  in  this  case,  if  the  husband  and  fatht** 
was  tenant  by  the  curtt»sy,  no  action  could  have  been  brought  by  the  infants 
until  the  curtesy  ended.  No  such  question,  however,  is  presented  in  thi  i 
case  for  tl>e  reason  that  the  thirty  years'  statute  runs,  although  the  part 
may  be  laboring  under  a  distibility— that  is,  a  want  of  capiicity  to  sue. 

If 'a  feme  covert  sells  her  land  by  parol  or  in  coverture  without    jolnin 
her   husUind,  and  the  party  enters   uiuUt  that  statute,  thr  di^aMlity  wi  . 
protect  neither  the  wife  nor  her  children.     If  thirty  years  have  elapsed  froi.. 
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the  date  of  the  sule  the  statute  affords  a  complete  bar,  for  at  best  the  dis- 
ability of  coverture,  the  cause  of  actios,  would  exist,  or  rather  the  statute 
of  limitation  would  begiu  to  run.  After  thirty  years  the  existence  or  the 
•coutiDuance  of  any  disability  will  not,  as  in  other  statutes,  save  the  rights 
of  the  parties. 

Tieating,  then,  the  wife  as  InboriuK  under  either  the  disability  of  cover- 
ture or  infancy,  it  affords  no  protection  to  her  or  her  children.  Suppose 
the  wife  was  living,  and  had  brought  the  action  instead  of  the  children, 
alleging  the  death  of  the  husband,  her  disability  would  not  have  prevented 
the  running  of  the  statute.  Tl)e  accrual  of  the  cause  of  action  under  this 
statute  is  not  capacity.to  sue  for  the  reason  the  statute  excludes  all  disabil- 
\t\^9.  in  determining  that  question. 

The  object  of  this  statute  was  to  quiet  and  render  secure  the  title  to  real 
estate  after  the  party  had  been  in  possession  as  the  claimant  or  owner  for 
thirty  years. 

If  sold  by  a  feme  covert  or  by  an  infant  they  will  he  treated,  after  the 
party  to  wliom  the  sale  was  made  has  been  in  possession  for  thirty  years,  as 
If  they  were  laboring  under  no  disability  at  the  time  of  the  sale. 

In  the  particular  case  the  wife  as  well  as  the  husband  made  the  sale.  The 
purchaser  entered,  and  after  the  lapse  of  thirty  years  the  wife  is  to  be  re- 
garded as  if  she  was  a  feme  sole  when  the  sale  was  made,  and  laboring 
under  no  disability.  So  the  question  is,  when  did  the  thirty  years'  statute 
begin  to  run  against  the  mothery  If  at  the  date  of  the  sale  it  never  stopped, 
notwithstanding  her  disability  or  that  of  the  infants  or  the  right  of  the 
father  to  possess  the  land  jointly  with  her. 

The  Court  of  Appeals  in  effect  decided  this  question  in  the  case  of  Con- 
nor and  Wife  v.  Donner,  4  Bush,  «3l. 


DILLS  V.   MAY. 
(Filed  April  25,  18H2. ) 

1.  What  constitutes  res  gesta*  declarations— "The  general  rule  is  that  all 
declarations,  made  at  the  same  time  the  main  fact  under  consideration 
t-akes  place,  and  which  are  so  connected  with  it  as  to  illustrate  its  charac- 
ter, are  admissible  as  original  evidence,  being  what  is  termed  a  part  of  the 
res  gestie,  in  other  words,  part  of  the  thing  done. " 

2.  Bes  gesUe  declarations  of  the  defendant  were  admissible  on  his  behalf 
in  this  action  against  him  to  recover  damages  for  aiding  and  al>etting  a 
band  of  soldiers,  who  rilled  the  store  of  the  plaintiff  in  Piketon,  Ky.,  in 
1H62,  such  declarations  having  been  made  by  the  defendant  in  Piketon 
whilst  the  store  was  being  rifled,  it  appearing  that  the  defendant  had  volun- 
tarily or  accidently  entered  the  town  with  the  band  of  soldiers,  and  remain- 
ing in  the  town  whilst  the  stort*  was  being  rifled. 

Such  declarations  were  admissible  to  show  the  intention  with  which  he 
did  any  act,  wherei^y  his  connection  with  tlie  tort  was  sought  to  be  estab- 
lished. 

8.  Exceptions  to  depositions,  bt^cause  defectively  certifled,  must  be  filed 
before  the  expiration  of  the  first  term  of  the  court  subsequent  to  the  filing 
thereof.  * 

4.  Depositions  defectively  certified  may  be,  without  any  order  of  coiirt, 
delivered  or  mailed,  under  seal,  by  the  clerk  to  the  examining  officer  and 
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the  examining  officer  may  amend  his  certiflcate  and  return  the  same  when. 
so  required  by  the  party  for  whom  the  deposition  was  taken.  (Code,  sectioiy 
588.) 

Appeal  from  Pike  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hargis. 

This  is  the  second  appeal  in  this  case.  On  the  first  trial  a 
verdict  was  rendered  for  the  appellant,  but  the  judgment  was 
reversed  at  appellee's  instance. 

A  second  trial  was  had,  which  resulted  in  a  verdict  for  the 
appellee,  and  the  court  having  rendered  a  judgment  thereon 
dismissing  appellant's  action,  he  brings  this  appeal  here,  seek- 
ing a  reversal  on  the  grounds  that  incompetent  evidence  was 
admitted  and  a  suppressed  deposition  allowed  to  be  read  to 
the  jur3\ 

The  action  was  for  an  alleged  participation  by  appellee  in  a 
tort  committed  b3^  Menifee  and  his  band  in  the  year  1862. 

It  appears  that  Menifee,  with  his  men,  entered  Piketon  in 
August  of  that  year,  and  rifled  the  store  of  appellant,  taking 
from  it  several  thousand  dollars'  worth  of  goods,  and  that  the 
appellee  had  voluntarily,  or  accidentally,  fallen  in  with  Meni- 
fee and  came  with  him  to  Piketon,  and  was  there  when  the 
tort  was  committed. 

The  testimony  relative  to  appellee's  participation  in  it  is 
conflicting,  and  with  its  weight  we  have  nothing  to  do  as  it  is 
sufficient  to  sustain  the  verdict,  if  no  illegal  evidence  has  been 
admitted. 

The  principal  error  insisted  on  is  that  evidence  of  what  ap- 
pellee stated  after  the  forayers  had  reached  Piketon,  and  while 
they  were  engaged  in  robbing  the  store,  was  hearsay, and,  there- 
fore, incompetent. 

Mrs.  Cecil  testified  this:  **I  was  at  home  at  upper  end  of 
Piketon;  saw  Henry  May  about  two  hours  after  night,  or  just 
before  Dills  passed  out  of  town;  May  was  at  our  house;  during 
his  stay  two  men  came  and  said  Menifee  wanted  H.  May's. 
horse  to  carry  a  load  on;  May  replied,  and  said  his  horse  could 
not  carry  stolen  goods;  May  left  our  house  in  a  few  minutes.'* 

The  evidence  of  James  L.  Ratcliff  was  to  the  same  effect, 
with  this  addition,  that  Menifee's  men  threatened  to  press^ 
May's  horses,  and  the  latter  replied  to  them  that  **('ol.  Meni-^ 
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fee  can  nut  press  them  as  long  as  my  pistol  will  fire,  and  they 
did  not  press  his  horses." 

Lockard  testified  that  '*May  came  down  the  walk;  I  met 
•him  at  the  door  (of  Hamilton  House);  Mrs.  Hamilton  said  to 
May:  *They  are  making  the  goods  fly;'  *Yes, '  he  says,  *they 
•ought  not  to  do  it.'  " 

These  conversations  occurred  a  short  distance  from  the  store, 
and  while  Menifee's  men  were  plundering  it. 

Was  this  testimony  of  the  res  gestfp,  and,  if  so,  was  it  admis- 
sible? 

The  general  rule  is  that  all  declarations  made  at  the  same 
time  the  main  fact  under  consideration  takes  place,  and  which 
are  so  connected  with  it  as  to  illustrate  its  character,  are  ad- 
missible as  original  evidence,  being  what  is  termed  a  part  of 
•the  res  gesta^— in  other  words,  a  part  of  the  thing  done. 

Mr.  Greenleaf,  section  108,  1st  volume  Ev.,  says  that  when 
■a  person  does  any  act  material  to  he  understood,  *'his  declara- 
tion made  at  the  time  of  the  transaction,  and  expressive  of 
its  character,  motive  or  object,  are  regarded  as  'verbal  acts  in- 
dicating a  present  purpose  and  intention,'  and  are,  therefore, 
admitted  in  proof  like  an}'  other  material  facts." 

The  nature  of  the  alleged  tort  is  not  the  only  thing  to  be  de- 
termined by  the  declarations  of  the  appellee,  who  is  charged  to 
liave  incited  or  aided  in  its  commission,  they  are  admissible 
to  show  the  intention  with  which  he  did  any  act  whereby  his 
connection  with  the  tort  is  sought  to  be  estul)lished. 

In  this  case  the  character  of  the  act  of  taking  the  goods  is 
undisputed.  It  was  a  tort,  but  the  acts  of  the  appellee  in 
traveling  witli  Menifee  and  his  band  to  Piketon,  and  what  he 
said  of  any  acts  he  may  have  done  while  there  during  the  per- 
petration of  the  tort  is  competent  as  illustrative  of  his  move- 
ments and  presence,  and  explain  his  motive  and  object.  And 
while  the  taking  of  the  goods  was  tortious,  and  all  persons  who 
advised  or  engaged  in  it  responsible  in  damage  therefor,  from 
which  they  could  not  exempt  themselves  by  contemporaneous 
statement  contrary  to  the  legal  nature  of  their  acts,  the  real 
issue  here  is  whether  the  appellee  can  be  held  liable,  not  by 
reason  of  the  actual  taking,  but  because  of  his  presence  as  an 
iiider  or  abettor. 
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His  presence  was  not  necessarily  a  guilty  presence,  it  may 
have  been  from  accident,  duress,  or  with  the  purpose  of  pro- 
tecting persons  and  property,  and  marked  by  the  best  of  in- 
tentions, and  consequently  all  his  declarations  tending  to 
explain  his  presence,  which  was  not  in  itself  unlawful,  made 
simultaneously  with  that  presence,  were  admissible  evidence 
as  part  of  the  res  gestii?  or  acts  done  by  him,  and  furnish  the 
best,  if  not  the  only,  clue  to  his  motive. 

It  does  not  follow  that  the  appellee  participated  or  aided  in 
the  commission  of  the  tort  from  the  fact  that  the  goods  were 
taken  and  he  was  present,  because  while  the  taking  was  unlaw- 
ful, his  presence  may  have  been  lawful,  and  his  declarations 
which  throw  light  on  his  motive  do  not,  therefore,  render  legal 
what  is  otherwise  necessarily  illegal,  as  supposed  by  council. 

His  silent  presence  would  have  tended  to  connect  him  with 
the  tort,  but  illlustrated  by  the  words  he  then  uttered  such  an 
inference  was  unauthorized,  hence  the  great  importance,  in  a 
case  like  this,  of  treating  the  words  of  the  actor  as  part  of  his 
acts. 

Plad  he  actually  broken  open  the  store,  or  assit^ted  in  cun- 
veyinp^  iiway  the  goods,  but  declared,  while  doing  so,  that  his 
purpose  was  innocent,  he  would  nevertheless  have  been  legally 
liable  for  the  tort.  And  so  if  he  came  to  Piketon  to  encourage 
the  taking,  and  his  object  in  being  there  was  to  give  coun- 
tenance to  the  wrongdoers,  his  deceitful  declarations,  made  for 
the  purpose  of  disguising  the  real  object  of  his  prnsence,  could 
not  exempt  him  from  lial)ility;  but  in  all  cases,  where  declara- 
tions have  l)een  made  simultaneously  with  the  main  fact  in 
issue,  the  jury  must  judge  of  the  weight,  consistency  and  sin- 
cerity of  such  declarations,  as  they  do  with  reference  to  any 
other  competent  evidence  adduced  in  the  cause. 

We  can,  therefore,  see  no  error  in  the  admission  of  the  evi- 
dence concerning  appellee's  declarations. 

The  certificate  of  the  notary  to  the  deposition  of  James  L. 
Ratcliff  was  defective,  but  no  exception,  on  that  account,  was 
filed  by  appellant  until  after  the  expiration  of  the  first  term 
of  the  court    subsequent  to  the  filing  of  the  de])osition,  and 
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the  court,  therefore,  erred  in  sustaining  the  exception  to  the- 
certificate.     (Subsection  1,  section  587,  Civil  Code.) 

After  the  exception  was  sustained  the  appellee,  without  an 
order  of  the  court,  caused  the  clerk  to  send  the  deposition  by 
mail  to  the  notary,  who  amended  the  defective  certificate  and. 
reroailed  it  to  the  clerk,  and  the  latter  received  and  filed  it. 

It  is  insisted  that  it  was  necessary  to  obtain  an  order  of 
court  authorizing  it  to  be  done  before  the  certificate  could  be 
amended.     But  we  are  of  a  different  opinion. 

Section  588,  Civil  Code,  provides  that  **if  the  examining 
officer's  certificate  be  defective,  whether  exceptions  have  been 
sustained  or  filed  or  not,"  the  party  for  whom  the  deposition 
was  taken  may  require  the  clerk  to  deliver  the  deposition  or 
mail  it,  under  seal,  to  the?  examining  officer,  and  the  only  con- 
dition precedent  to  the  exercise  of  this  right  by  the  part}'  is 
the  tender  to  the  clerk  of  money  enough  to  pay  postage. 

The  clerk  is  required  to  endorse  upon  the  dei)osition  the 
time  of  mailing  it,  and,  the  examining  officer  the  time  and 
mode  of  its  reception,  and  if  he  can  truthfully  do  so,  amend 
his  certificate  and  return  the  deposition  to  the  clerk,  who  shall 
endorse  on  the  deposition  the  time  and  mode  of  its  reception. 
(Section  588.) 

These  provisions  are  intended  to  avoid  the  delays  which  re- 
sulted under  the  Code  of  1854  from  omissions  to  file  excep- 
tions because  of  insufficient  notice,  or  to  defectively  certified 
depositions,  until  the  case  was  called  for  trial. 

It  often  occurred  under  that  C(>de  that  a  deposition,  after  it 
had  been  filed  and  lain  in  court  for  several  years,  free  to  the 
inspection  of  all  parties,  was  suppressed  on  an  exception  to  it 
for  defects  in  the  form  of  the  notice,  caption  or  certificate, 
and  that  unnecessary  delays,  inconsistent  with  justice,  wero 
thereby  wrought.  And  in  order  to  break  down  such  practices, 
and  cure  this  defect  in  our  civil  procedure,  it  is  provided  in 
the  present  Code  that  no  exception,  other  than  to  the  com- 
petency of  the  witness,  or  to  the  relevancy  or  competency  of 
the  testimony,  shall  be  regarded,  unless  it  be  filed  and  noted 
both  before  the  commencement  of  the  trial  and  b<4'ore  or  dur- 
ing the  first  term  of  the  court  after  the  filing  of  the  deposition 
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Hence  the  exception  to  the  deposition  in  this  case,  on  the 
ground  that  the  certificate  was  defective,  ought  to  have  been 
overruled  in  the  first  place,  because  it  was  filed  too  late:  and 
although  the  exception  was  sustained,  no  order  of  court  was 
necessary  to  render  the  amendment  of  the  certificate  legal,  as 
section  588  of  the  Civil  Code  authorizes  amendments  in  the 
manner  therein  prescribed  to  defective  certificates,  either  be- 
fore or  after  exceptions,  or  at  any  time  after  the  deposition 
has  been  filed,  whether  court  be  in  session  or  not.  We  con- 
ceive that  this  is  the  only  construction  of  this  section  of  the 
Code  which  would  give  full  effect  to  the  intention  of  the  law- 
making power. 

Wherefore,  the  judgment  is  affirmed. 

Ireland  &  Hampton  for  appellant. 

Geo.  N.  Brown  for  appellee. 


LITTELL  V.   WALLACE,  cfec. 

(Filed  April  27,  1882.) 

Trustees  of  a  church  have  power  to  seH  a  house  and  lot  devised  to  theiu 
and  their  successors,  "to  be  used,  occupied  and  enjoyed  by  the  church  ♦  • 
as  a  parsonage,"  if  the  interest  and  convenience  of  the  congregation  require 
a  sale  of  the  property,  and  the  proceeds  are  to  be  reinvested  in  other  prop- 
erty to  be  used  as  a  parsonage. 

A  legislative  enactment  was  not  necessary  to  confer  the  power  to  make 
such  sale,  as  a  court  of  chancery  has  power  to  enforce  the  trust. 

Appeal  from  Christian  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hargis. 

In  the  year  1844  Mrs.  Susan  Preston  made  and  published 
her  last  will  and  testament,  by  the  second  clause  of  which  she 
devised  *'to  the  trustors  of  the  Presbyterian  Church  in  Hop- 
kinsville,  and  to  their  successors  forever,  in  fee  simple,"  a 
house  and  lot,  '*with  the  buildings,  heraditaments  and  appur- 
tenances thereto  attached  and  appertaining,  *  *  *  to  be 
used,  occupied  and  enjoyed  by  the  church  aforesaid  and  their 
minister  as  a  parsonage." 

The  l(>gislature  in  the  year  1878  passed  an  act  incorporating 
the  trustf(;s  of  said  church,  Ijy  whic^h  power  and  authority  is 
conferred  upon  the  trustees,  upon  the  advice  and  consent  of 
the  congregation  of  said  church,  *'to  exchange  or  sell  and  con- 
vey the  house  and  lot''  in  question. 
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The  requisite  consent  and  advice  of  the  congregation  to  the 
sale  of  the  house  and  lot  was  given,  and  the  sale  was  made  by 
the  trustees  to  the  appellant,  who  refused  to  accept  the  deed, 
regular  in  form  and  acknowledged  according  to  law,  because 
he  doubted  the  ability  of  the  trustees  to  convey  to  him  a  fee 
simple  title  for  which  he  contracted  with  them. 

This  was  a  friendly  suit  to  settle  the  question.  The  appel- 
lant signifies  his  willingness  to  accept  the  deed  and  pay  for  the 
property  if  it  invests  him  with  an  absolute  title. 

The  court  below  adjudged  that  the  deed  was  sufficient  for 
that  purpose,  and  so  we  adjudge. 

It  is  clear,  from  the  provisions  of  the  will,  that  the  testatrix 
intended  to  invest  the  trustees  of  the  church  with  a  fee  simple 
title  to  the  property  for  the  uses  and*  purposes  expressed  by 
her,  and  the  will  creates  a  valid  trust,  capabb^  of  being  exe- 
cuted by  the  trustees  and  their  successors,  whom  she  designated 
ior  that  purpose. 

The  trustees  and  church  are  still  in  existence,  capable  of 
managing  and  enjoying  the  property  devised  in  the  mode  speci- 
fied ))y  the  testatrix,  and  certainly  no  reason  cau  exist  f(;r  a 
forfeiture  in  this  case,  and  no  reversion  was  ever  contemplated 
by  her,  as  she  made  the  devise  in  fee  simple,  subject  to  no 
'Condition  or  limitation  save  as  to  the  use  of  the  property,  the 
trustees  being  in  duty  l)ound,  keeping  in  view,  in  go(jd  faith, 
the  object  of  the  testatrix,  as  expressed  in  the  will,  so  to  ad- 
minister the  trust  as,  considering  the  condition  of  theproj^erty 
and  the  circumstances  and  interests  of  the  congregation,  will 
best  subserve  the  beneficent  purposes  of  the  testatrix. 

The  testatrix  did  not  contem])late  that  the  particular  house 
and  lot  should  be  used  forever  as  a  parsonage,  without  regard 
to  decay  or  inconvenience,  her  main  object  being  to  furnish  a 
parsonage,  to  be  used  and  enjcoyed  by  the  mem  hers  of  the 
church  and  their  minister.  We  are  of  opinion  that  a  sale  and 
reinvestment  of  the  proceeds  in  other  [jroperty,  to  be  devoted 
to  similar  uses,  will  carrv  out  her  intention  and  purp<:se  as  ex- 
pressed in  the  will,  and  this  power  of  sale,  aside  from  the  legis- 
lative authority,  is  essential  to  the  execution  of  such  a  trust, 
as  the   decay,  unfitness   or   inconvenience   of   the  house   as  a 
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parsonage  might  ultimately  defeat  the  intention  of  the  testa- 
trix if  a  sale  could  not  he  made. 

The  sale  of  the  property  so  devised  can  not  be  made,  as  a 
matter  of  course,  hut  in  cases  of  this  class,  where  the  legisla- 
ture has  given  the  authority  to  trustees  to  sell  and  convey,  by 
and  with  the  consent  of  the  beneficiaries,  such  advice  and  con- 
sent, when  regularly  given,  as  in  this  case,  are  sufficient  to 
ascertain  the  propriety  of  the  sale.  (Stanly  v.  Colt,  5  Wal- 
lace, 119;  Old  South  Society  v.  Crocker,  119  Mass.,  1. ) 

Wherefore,  the  judgment  is  affirmed. 

Petree  &  Littell  for  appellant. 

John  Feland  for  appellees. 


ANDREAS'  ASS'EE  v.  RUST,  &c. 

SAME    v.    CAMPBELL    COUNTY    BUILDING    ASSOCIA- 
TION, &c. 

(Filed  Fel)ruary  7,  1882— Not  to  be  reported.) 

1.  Assignee  of  bankrupt  may  recover  money  paid  by  the  debtor,  before 
making  liis  assignment,  in  fraud  of  the  bankrupt  low. 

2.  To  render  such  payment  void  the  creditor  must  have  knowledge  of  the 
insolvency  of  the  debtor  or  have  reasonable  cauFe  to  believ*  the  debtor  In- 
solvent, and  that  the  payment  was  made  in  fraud  of  the  provisions  of  the 
bankrupt  law. 

3.  What  necessary  to  make  transfer  a  fraud  against  the  bankrupt  law: 
First.  The  debtor  making  the  tran^ f  r  must  be  insolvent. 

Second.  If  the  transfer  gives  a  pre'ereuce,  it  roust  have  been  made  with  ft 
view  to  give  a  preference  to  the  creditor. 

Third.  In  any  event  the  person  r^^ceiving  the  transfer  must  at  the  *time 
have  reasonable  cau^e  t)  believe  tl  e  person  making  the  transfer  to  be  insol- 
vent; and, 

Fourth.  Must  also  know  that  such  transfer  was  in  fraud  of  the  provisions 
of  the  bankrupt  act. 

Fifth.  The  transfer  must  he  made  within  four  months  Ixjfore  the  filing  of 
the  petition  by  the  bankrupt. 

Appeal  from  Campbell  Chancery  Court. 

Opinion  of  the  court  hy  Chief  Justice  Lewis. 

The*^e  are  two  consolidated  actions  by  appellant  Betz,  ag- 
nignee  in  bankruptcy  of  a|)pelleM  AndreaH,  to  recover  for  the 
benefit  of  the  cnulitors  the  amount  of  a  note  for  $214,  and 
Htock  in  a  buildiui^  association  valued  at  $18(),  transferred  by 
Andreas  to  appellee  Rust  in  payment  of  a  note  for  Jf^50,  given 

Digitized  by  VjOOQ IC 


ANDREAS'  ASS'EE   V.  RUST,  &C.  773 

4th  of  May,  1878,  for  borrowed  money,  and  an  account  for 
work  and  labor  and  materials  furnished,  amounting  to  $100.90. 

It  appears  that  the  transfer  was  made  on  the  8th  of  August, 
1878,  and  on  the  10th  of  August  Rust  repaid  to  Andreas  about 
$46  in  money,  being  the  supposed  balance  after  deducting  the 
amount  Andreas  owed  him  from  the  amount  of  the  note  and 
stocks  transferred. 

On  the  1st  of  August  next  after  this  transaction  Andreas 
filed  his  petition  in  bankruptcy,  and  was  declared  a  bankrupt. 

Upon  the  trial  the  chancellor  rendered  judgment  dismissing 
the  petitions  in  both  cases,  and  from  that  judgment  this  ap- 
peal is  prosecuted. 

To  make  such  transfer  void  according  to  the  provisions  of 
the  bankrupt  law  of  the  United  States,  and  authorize  the  as- 
signee in  bankruptcy  to  recover  the  value  of  the  property  so  . 
transferred  from  the  person  receiving  it,  the  following  facta 
must  concur: 

Lst.  The  debtor  making  the  transfer  must  be  insolvent. 

2d.  If  the  transfer  gives  a  preference,  it  mi;«t  have  been 
made  with  a  view  to  give  a  preference  to  the  creditor. 

8d.  In  any  event  the  person  receivin;^;  the  transfer  niiij^t  at 
the  time  have  reasonable  cause  to  believe  the  ])erson  making 
the  transfer  to  be  insolvent;  and, 

4th.  Must  also  know  that  such  transfer  was  in  fraud  nf  the 
provisions  of  the  bankrupt  act. 

5th.  The  transfer  must  be  made  within  four  months  I  'fore 
the  filing  of  the  petition  by  the  bankrupt. 

Although  Andreas  may  have  been  insolvent  at  tbp  time  the 
transfer  was  made,  and  it  may  have  been  made  with  a  view  to 
give  a  preference  to  Rust,  still  it  is  not  void  unless  Rust  had 
at  the  time  reasonai)le  cause  to  believe  Andreas  was  insolvent, 
and  also  knew  that  the  transfer  was  in  fraud  of  the  provisions 
of  the  bankrupt  act. 

In  the  language  of  this  court,  in  the  case  of  Edwards  v. 
Tandy,  78  Ky.,  170,  ** there  must  l)e  something  more  than  the 
knowledge  of  the  fact  of  insolvency.  It  must  be  accompanied 
by  such  direct  or  circumstantial  evidence  as  establishes  *  * 
that  the  creditor  knew  at  the  time  the  transfer  was  made  that 
it  was  done. in  fraud  of  the  provisions  of  the  bankrupt  law." 
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There  is  no  sufficient  evidence  in  these  cases  that  Rust  had 
at  the  time  of  the  transfer  reasonable  cause  to  believe  Andreas 
was  insolvent,  and  none  at  all  that  he  knew  the  transfer  was 
in  fraud  of  the  provisions  of  the  bankrupt  act. 

At  the  time  Andreas,  as  he  swears,  had  no  purpose  to  avail 
•himself  of  the  benefit  of  the  bankrupt  law. 

He  was  industriously  engaged  in  his  usual  business,  had  a 
considerable* amount  of  visible  property,  real  and  personal, 
more  than  sufficient  at  fair  prices  to  pay  all  his.debts,  and  if 
his  business  affairs  had  been  judiciously  managed  he  could 
easily  have  paid  all  his  debts. 

Rust,  whose  deposition  is  taken,  swears  positively  that  he 
had  no  reason  to  believe  and  did  not  suspect  Andreas  intended 
going  into  bankruptcy,  and  that  he  received  the  transfer  of 
the  nnte  and  stock  in  ])ayment  of  what  Andreas  owed  him 
•^vithout  any  knowledge  that  it  was  in  fraud  of  the  provisions 
of  the  bankrupt  law. 

In  our  opinion  the  chancellor  did  not  err  in  dismissing  the 
petitions  in  the  two  cases,  and  the  judgment  must  lie  affirmed. 

John  8.  Ducker  for  appellant. 

F.  M.  Webster  for  appellees. 


MILLER  V.   McCRORY,  WHITE  &  CO.,  &c. 

(Filed  May  11,  188l>— Not  to  be  reported.) 

1.  Defect  in  stating  a  f^ood  cause  of  action  in  an  imperfect  manner  should 
be  reached  by  motion  to  make  more  specific,  and  not  by  ^neral  demurrer. 
(Posey  V.  Green,  78  Ky.,  — .) 

2.  Error  of  court  in  striking;  out  a  portion  of  the  answer  is  not  cause  for 
reversal  in  this  case  as  it  was  not  prejudicial. 

3.  Money  exi)onded  by  apiK'llnut  on  property  in  the  charge  of  the  court, 
the  expenditure  having  been  made  for  the  benefit  of  the  appellant  and  with- 
out the  sanction  of  the  court,  can  not  be  recovered  unless  the  court,  in  the 
exercise  of  its  discretion  consents  thereto. 

4.  'The  laborers,  mechanics  and  mat-erial  men  held  the  first  lien  on  the 
property  covered  by  the  mortgages"  in  this  case. 

The  act  of  187(5  giving  a  lien  in  such  cases  to  such  persons  is  not  uncon- 
sritutlonal  in  its  application  to  this  case. 

5.  Stipulation  in  mortgage  that  the  debt  should  become  due  on  the  failure 
of  the  mortgagor  to  pay  the  rent  or  to  keep  up  the  insurance  is  legitimate, 
and  a  violation  thereof  entitles  the  mortgagee  to  a  foreclosure. 

6.  Errors  not  prejudicial  are  not  cause  of  reversal. 

Digitized  by  VjOOQ IC 


MILLER  V.  MC  CEORY,  WHITE  &  CO.,  &C.  775> 

7.  Sale  of  attaolied  property  during  the  litigation  was  not  erroneous,  as  it 
must  be  presumed  that  it  appeared  to  the  court  that  it  was  to  the  interest  of 
the  litigants  to  sell. 

The  subsequent  speculative  advance  in  the  value  of  property  of  the  char- 
acter of  that  sold  will  not  invalidate  the  9ale. 

8.  Failure  to  adjudge  in  terms  that  the  order  of  attachment  was  wrong- 
fully obtained  was  not  erroneous,  as  this  is  a  matter  properly  to  be  deter- 
mined In  an  action  on  the  attachment  bond. 

In  action  on  the  attachment  bond,  an  order  dismissing  the  attachment  is 
ordinarily  prima  facie  evidence  that  it  was  wrongfully  obtained. 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Judge  Hines,  reversing  on  original 
and  affirming  on  cross  appeal. 

The  first  question  to  he  considered  is  as  to  the  sufficiency  of 
the  pleadings.  It  is  insisted  that  neither  the  petition  nor  the 
answer  is  good.  Technically  they  are  not,  but  the  petition 
substantially  sets  forth  a  cause  of  action,  and  the  answer 
states  a  substantial  defense.  The. defect  is  not  in  a  failure  to 
state  a  cause  of  action  or  a  defense,  but  in  stating  a  good  cause 
of  action  and  a  good  defense  in  an  imperfect  manner.  Such 
defects  must  be  reached  by  motion  to  make  more  specific,  and 
not  by  general  demurrer.  (Posey  v.  Green,  78  Ky.,  — . )  The 
objection  on  the  part  of  cross  appellants  that  the  court  struck 
out  a  portion  of  the  answer  will  not  avail  for  reversal  because 
it  does  not  appear  to  have  been  prejudicial  to  cross  appellants. 
The  pleadings  as  they  now  stand  present  all  the  issues  in  au. 
intelligent  and  effectual  manner  for  the  determination  of  the* 
rights  of  the  parties.  The  objection  by  appellant  to  the  re- 
fusal of  the  court  to  allow  the  filing  of  the  supplemental  peti- 
tion is  not  available.  The  work  caused  to  be  done  byapj)ellant 
in  completing  the  mantles,  and  thereby  increasing  their  value, 
was  done  without  the  sanction  of  the  court,  in  whose  charge 
the  property  then  was.  The  amelioration  was  for  appellant's 
own  benefit,  and  having  been  done  without  authority  from  the 
court,  which  might  have  been  obtained,  there  was  no  abuse  of 
discretion  in  refusing  to  allow  the  filing  of  a  pleading  setting 
up  claim  for  moneys  so  expended. 

As  to  the  question  of  fraud  in  obtaining  the  mortgages  we- 
think  the  evidence  amply  supports  the  finding  of  the  court- 
below,  to  the  effect  that  there  was  no  fraud  in  their  obtentioii 
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«iid  that  they  are  founded  ii])on  a  valuable  consideration.  We 
have  read  with  ^reat  care  the  voluminous  testimony,  and  have 
no  doubt  that  the  articles  of  aj<reement  for  the  partnership 
between  McCror\%  White*  and  Charles  Miller  were  understand- 
ingly  entered  into,  and  that  the  first  mortgage  was  made  in 
pursuance  to  the  agreement  for  the  partnership  previously  en- 
tered into. 

There  wan.  uo  erorr  in  discharging  the  attachment.  The 
evidence  is  not  suflicient  to  sustain  it  upon  an}"  of  the  grounds 
alleged  in  the  petition. 

There  was  no  error  in  adjudging  against  appellees  ^Tit^.O^, 
instead  of  $85B.80,  the  amount  stated  in  the  mortgage,  for  the 
evidence  is  sufficient  to  establish  that  the  difference  l)(»tween 
these  sums  had  been  paid  to  a])pellant. 

The  court  properly  adjudged  that  the  laborers,  mechanics 
and  material  men  held  the  first  lien  on  the  property  covered 
by  the  mortgages.  The  mortgages  were  executed  after  the 
passage  of  the  act  of  1876,  giving  a  lien  in  such  cases  to  such 
persons,  and  appellant  must  be  held  to  have  contracted  with 
reference  thereto.  The  case  of  Goodnight  v.  Adsitt  has  no 
application  to  this  state  of  facts,  and  as  to  this  case  the  act 
of  1S70  is  not  unconstitutional. 

But  the  court  erred  in  so  much  of  its  judgment  as  dismissed 
that  portion  of  ap])ellant's  petition  which  sought  a  foreclosure 
of  the  mortgage  for  ^1,0(K).  The  stipulation  in  the  mortgage 
that  the  debt  should  become  due  on  the  failure  of  ap|)ellees  to 
pay  the  rent  or  to  keep  up  the  insurance  is  legitimate,  and  a 
violation  of  this  agreement,  which  is  shown  by  the  evidence, 
entitles*  appellant  to  proceed  immediately  to  enforce  his  de- 
mand. 

The  rulings  of  the  court  in  sustaining  exceptions  to  deposi- 
tions, where  wrong,  wc^re  not  prejudicial  to  ap])ellant,  and  will 
not,  therefore,  entitle  him  to  have  such  rulings  reversed. 

The  court  did  not  err  in  ordering  a  sale  of  the  attached  prop- 
erty during  the  litigation.  If  it  ajipeared  to  the  court,  as  we 
must  presume  it  did,  that  by  reason  of  the  cost  of  keeping  the 
property  it  was  to  the  interest  of  the  litigants  to  sell,  the  sub- 
sequent speculative  advance  in  the  value  of  that  character  of 
property  will  not  invalidate  the  order. 
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Nor  was  there  any  error  in  failing  to  expressly  adjudge  in 
terms  that  the  order  of  attachment  was  wrongfully  obtained. 
That  is  a  matter  properly  to  he  determined  in  an  action  upon 
the  attachment  hond.  In  such  an  action  the  inquiry  is  as  to 
whether  the  attachment  was  wrongfully  ol)tained,  and  in  the 
establishment  of  that  fact  ordinarily  an  order  dismissing  an 
attachment  is  prima  facie  evidence  of  its  wrongful  ohtention, 
and  if  the  suit  was  terminated  by  a  finding  in  favor  of  the  de- 
fendant on  an  issue  as  to  the  truth  of  the  facts  alleged  as  the 
ground  for  the  attachment,  then  the  judgment  would  con- 
clusively establish  that  the  attachment  was  wrongfully  ob- 
tained.     (Drake  on  Attachments,  section*  178.) 

For  the  error  in  dismissing  so  much  of  appellant's  petition 
as  sought  to  enforce  the  mortgage  for  $1,000,  or  for  the  amount 
due  thereon,  the  judgment  is  reversed,  but  affirmed  in  every 
other  particular,  both  on  the  appeal  and  on  the  cross  appeal  of 
McCrory,  White  &  Co. 

John  R.  M.  Polk  and  A.  M.  Gazlay  for  appellai)t. 

John  Mason  Brown  and  R.  H.  Blain  for  appellees. 


COMMONWEALTH  v.  WILSON. 
(Filed  May  18,  1882.) 

Capias  for  costs  is  uot  authorized. 

When  a  fine  is  paid  the  judgment  for  the  costs  is  to  be  collected  by  an  or- 
dinary execution. 

If  the  defendant  pays  tlie  fine  befoie  coniniitnient  he  should  be  released 
from  the  custody  of  the  officer. 

If  he  pays  after  being  committed  to  jail  he  should  be  released  from  im- 
prisonment. 

Appeal  from  Warren  Circuit  Court, 

Opinion  of  the  court  by  Judg(^  Pryor. 

The  appellee  was  indicted  for  an  assault  and  battery  and 
fined  $125,  and  a  judgment  rendered  against  hiin  for  that  sum 
and  the  costs,  amounting  to  $50.  In  order  to  be  relieved  from 
imprisonment  the  appellee  tendered  to  the  clerk  or  trustee  of 
the  jury  fund  the  amount  oi  the  fine,  but  failed  to  tender  the 
amount  of  costs,  and  the  clerk  refusing  to  receive  a  less  sum 
than  the  whole  judgment  the  question  arose  in.  the  lower  court 
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as  to  the  right  of  the  clerk  to  issue  a  capias  for  the  costs.  The 
court  below  adjudged  that  the  defendant  could  not  be  iuipris* 
oned  for  the  costs,  as  it  constituted  no  part  of  the  fine. 

Section  2  of  chapter  26,  General  Statutes,  provides  that 
*'the  law  of  costs  are  not  penal,'*  and  by  section  289  of  the 
Criminal  Code  it  is  provided  '*if  the  punishment  of  an  ofteuse 
be  a  tine,  the  judgment  may  direct  that  the  defendant  be  im- 
prisoned until  the  fine  be  paid,  specifying,  however,  the  extent 
of  imprisonment,  which  shall  not  exceed  one  day  for  each  two 
dollars  of  the  fine."  It  is  evident,  we  think,  that  when  the 
fine  is  paid  the  judgment  for  costs  is  to  be  collected  by  an  or- 
dinary execution,  and  no  capias  should  issue.  The  fact  that 
the  General  Statutes  provides  that  if  a  party  is  confined  in 
jail  for  the  nonpayment  of  a  fine  he  may  be  released  by  the 
clerk  upon  his  giving  bond  for  the  fine  and  costs  does  not  con- 
trol this  case.  Under  that  promise  he  is  released,  not  upoD 
the  payment  of  the  fine,  but  upon  giving  an  obligation  that  he 
will  pay  it  as  well  as  the  costs.  If  he  pays  the  fine  l)efore 
commitment  he  should  be  released  from  the  custody  of  the 
ofiicer,  and  if  when  committed  to  jail  he  pays  the  fine,  he 
should  be  released  from  imprisonment. 

Judgment  below  is  affirmed. 

Attorney-General  Hardin,  E.  W.  Hines  and  John  M.  Porter 
for  appellant. 

J.  E.  Halsell  for  appellee. 


DEMENT  V.  THOMPSON,  &c. 
(Filed  May  13,  1882.) 

A  levy  of  an  execution  upon  land  may  be  made  at  one  time  and  written 
out  at  a  subsequent  time. 

It  is  not  essential  that  the  action  of  the  officer  in  making  a  levy  on  real 
estate  should  be  reduced  to  writing  at  the  time  the  levy  is  made. 

In  this  case  a  levy  made  before,  but  reduced  to  writing  after,  the  death  of 
the  execution  defendant  is  held  to  have  been  valid. 

Appeal  from  Carroll  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

This  is  an  action  against  the  sheriff  and  his  sureties  on  his 
official  bond   for  the  failure,  as  is  alle^^ed,  of  that  officer  to 
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levy  an  execution  placed  in  his  bands  in  favor  of  Dement 
against  Ringo.  There  was  an  answer  filed  to  the  petition,  to 
which  there  was  a  demurrer,  and  the  demurrer  going  back  to 
the  petition  it  was  sustained  to  the  latter  pleading,  and  the 
plaintiff  failing  to  amend,  the  action  was  dismissed  as  to  the 
sureties,  and  the  execution  plaintiff.  Dement,  has  appealed. 

The  question  involves  the  validity  of  a  levy  alleged  by  the 
sureties  to  have  been  made  by  their  principal  on  the  land  of 
the  execution  debtor,  Ringo. 

The  facts  stated  in  the  petition  and  answer,  and  about  which 
there  is  no  controversy,  are  these:  While  the  execution  was  in 
the  hands  of  the  sheriff  and  in  full  force  the  officer  saw  Ringo 
and  informed  him  that  he  had  levied  on  a  small  tract  of  laud 
owned  by  the  latter  to  satisfy  the  executiqn,  and  at  the  same 
time  endorsed  on   the  execution  levied,  with  the  date  of  the 
levy,  but  failed  to  state  upon  what  property  the  levy  had  been 
made.     The  execution  debtor  had  no  other  property,  and  the 
sheriff  had  been  directed   by  the  plaintiff  in  the  execution  to 
make  a  levy  on  this  land.     When  the  levy  was  mads  the  sheriff 
returned  or  delivered   the  execution   to  the   attorney  of  the 
plaintiff,  that  the  latter  might  write  out  a  complete  return, 
and  in  a  few  days  after  the  defendant  in  the  execution  died, 
and  before  the  sheriff'  or  the  attorney  had  by  writing  shown 
the  nature  or  character  of  the  levy  made.     The  sheriff  then 
proceeded  to  make  his  return  in  full,  showing   his  action   on 
the  premises  and  returned  the  execution,  which   he  filed  first 
to    the  proper  office.     After  this  a  motion  was   made   by  the 
representative  and  heirs  of  the  debtor  to  quash  the  levy,  and 
notice  given  of  the  intended  motion  to  the  plaintiff  in  the  exe- 
cution and  the  sheriff'.     The  levy  was  quashed  on  the  hearing 
of  the  motion,  and,    therefore,  this  action  was   brought.     We 
do  not  regard  it  as  essential  that  the  action  of  the  officer  in 
making  a  levy  on  real  estate  should  be  reduced  to  writing  at 
the  time  the  levy  is  made.     If  the  levy  was  in  fact  made, 
where  the  sheriff  had  the  right,  by  nature  of  the  execution,  to 
make  the  levy,  there  is  no  reason  why  the  sheriff,  in  a  contro- 
versy with  either  the  plaintiff  or  the  defendant  in  the  execu- 
tion as  to  the  fact  of  the  levy,  should   not  be  permitted   to 
show  by  imio]  that  the  levy  was  made.     Here  the  fact  of  the 
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levy  is  conceded  by  all  parties,  that  is,  that  the  sheriff  in- 
formed the  debtor  he  had  levied  on  this  land,  and  having 
made  the  levy  the  fact  of  his  failure  at  the  very  moment  to 
evidence  his  action,  by  an  endorsement  in  writing  on  the  exe- 
cution, does  not  render  the  levy  invalid.  The  usual  mode  in 
fact  of  levying  executions  on  real  estate  by  sheriffs  is  to  make 
a  mere  memorandum,  so  as  to  enable  them  to  have  their  re- 
turns made  or  written  with  that  particularity  necessary  in 
levying  on  such  property,  and  where  no  endorsement  was  made 
at  the  time  the  sheriff  may  show  by  parol  when  the  levy  was 
in  fact  made. 

The  sheriff  when  levying  on  real  estate  does  not  disturb 
the  possession  of  the  debtor  or  even  his  right  of  possession, 
and,  therefore,  the  distinction  between  that  character  of  levy 
and  a  levy  on  personal  property.  A  mere  paper  levy  by  the 
sheriff  on  personal  property  amounts  to  nothing.  He  must 
take  the  possession  or  control  of  it,  and  a  mere  endorsement 
on  the  execution  or  a  statement  to  the  owner  that  he  has  levied 
on  certain  personal  property,  without  any  other  action  on  the 
part  of  the  sheriff,  is  no  levy.  It  may  be  evidence  of  the  fact 
that  he  has  levied  upon  and  taken  the  possession  of  or  control 
of  the  property,  but  nothing  more. 

In  the  case  of  McBurnie  v.  Overstreet,  8  B.  Monroe,  —  ,  this 
court  held  that  *'the  fact  of  a  levy  upon  real  estate  may  be 
established  by  parol;'' and  further,  that  a  levy  upon  real  estate 
might  be  made  by  api)rising  the  defendant  of  the  fact  without 
going  on  the  premises.  It  is  certainly  the  duty  of  the  sheriff 
to  enter  upon  the  execution  the  nature  of  his  levy,  showing 
the  particular  estate  levied  upon,  but  the  fact  that  he  fails  to 
make  this  entry  at  the  moment,  or  on  the  day  of  the  levj-,  does 
not  render  the  levy  invalid,  whether  made  upon  real  or  per- 
sonal estate.  How  far  the  failure  to  make  the  endorsement  is 
to  affect  innocent  purchasers  is  not  a  question  involved  in  this 
case. 

It  is  agreed,  however,  that  the  motion  to  quash  the  execu- 
tion having  been  sustained,  the  sheriff  and  his  sureties  are 
estopped  from  saying  that  this  was  a  valid  levy.  We  think  not. 
The  sheriff  had  no  direct  interest  in  the  result  of  the  motion, 
nor  was  he  a  necessary  party  to  the  proceeding.     The  fact  of 
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the  quashing  of  the  levy  prevented  him  from  proceeding  to  sell 
under  it,  but  could  have  had  no  other  effect  on  his  action.  He 
had  no  right  to  appeal  from  the  judgment  or  to  question,  by 
reason  of  any  interest  he  had  in  the  matter,  the  action  of  the 
<;ourt  in  sustaining  the  motion. 

It  was  the  duty  of  the  plaintiff  in  the  execution,  who  was 
the  real  defendant  in  the  motion,  to  correct  the  error,  and  the 
judgment  of  the  court  on  the  motion  does  not  estop  the  sheriff 
•or  his  sureties  from  showing  that  the  levy  was  properly  made. 
The  demurrer  was,  therefore,  properly  sustained. 

T.  J.  McElrath  for  appellant. 

Masterson  &  Gaunt  and  W.  Montfort  for  appellees. 


BARNETT  v.   RINGGOLD  &  CO. 
(Filed  May  20,  1882.) 

Payment  of  note  to  fraudulent  holder— Party  paylnfc  takes  the  risk  and 
must  bear  the  loss. 

Payment  of  note  endorsed  "Pay  to  Mad.  Nat'l  Bank,  of  Riobmond,  Ky., 
for  collection"  to  a  strnnger  or  person  not  authorized  to  collect  it  or  receive 
the  payment  was  unauthorized,  and  did  not  discharge  the  note  in  this  case. 

Appeal  from  Madison  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hargis. 

The  appellee  held  a  note  on  the  appellant  for  the  sum 
$248.18,  dated  March  80,  1880,  and  due  sixty  days  after  date. 
This  was  an  action  on  that  note  by  the  appellees,  who  allege  in 
substance  that  the  appellant  executed  the  note  and  has  never 
paid  it  but  has  possession  of  it,  which  he  obtained  through 
the  mistake  of  one  of  the  employes  of  appellees,  who  endorsed 
it  to  the  Madison  National  Bank  of  Richmond,  Ky.,  for  collec- 
tion, and  through  inadvertance  addressed  the  letter  in  which 
he  had  enclosed  it  to  the  appellant,  instead  of  to  the  bank. 
The  appellant  pleaded  payment  of  the  note  in  the  ordinary 
course  of  business,  and  denies  that  the  note  was  sent  to  him  by 
mistake. 

The  evidence  of  the  appellees  and  their  employes,  and  of  the 
bank  and  its  officers  and  employes,  establishes  the  fact  that 
.none  of  them  collected  or  received  payment  of  the  note,  and 
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raises  a  strong  presumption  that  the  note  was  sent  to  the  ap- 
pellant through  mistake,  and  that  he  thus  obtained  possession 
of  it  without  payment.  But,  liowever  this  may  be,  the  law 
relative  to  the  payment  of  sucli  paper  so  endorsed  conclusively 
settles  the  rights  of  the  parties.  The  appellant  claims  that 
he  paid  the  note  to  a  stranger  or  a  person  known  to  him  at 
the  time,  but  whose  name  he  has  since  forgotten.  The  note 
was  made  payable  to  the  order  of  the  appellee  at  the  Madison 
National  Bank,  Richmond,  Ky.  When  it  came  to  the  hande^ 
of  the  appellant  it  bore  this  endorsement,  to  wit: 

**Pay  to  Mad.  Nat'l.  Bk.  of  Richmond,  Ky.,  for  collection. 

*'F.  G.  RINGGOLD>  CO." 

This  was  a  special  authority  to  the  bank  authorizing  it  to 
make  the  collection  of  the  note,  and  according  to  authority 
the  bank,  or  its  agents  authorized  to  act  for  it,  were  the  proper 
parties  to  whom  the  payment  should  have  been  made,  and  by 
whom  the  note  could  have  been  legally  presented  for  payment, 
subject  to  the  right  of  interference  of  the  appellees,  by  revoca- 
tion or  otherwise.  Had  the  supposed  holder,  to  whom  appel- 
lant contends  he  paid  the  note,  produced  it  endorsed  in  blank, 
or  had  the  note  been  payable  to  bearer,  either  would  have  been 
sufficient  evidence  of  his  right  to  present  it  and  receive  the 
payment.  But  the  payment  by  the  appellant  to  an  unknown 
holder  or  stranger  who  had  no  right  to  collect  it,  either  as 
agent  in  fact  or  bona  fide  owner,  in  the  face  of  the  special  en- 
dorsement to  the  bank  for  collection  by  the  appellees,  was 
made  at  his  own  risk,  as  the  possession  with  such  an  endorse- 
ment was  notice  to  him  that  none  but  the  bank  or  its  agents, 
or  the  appellees  and  their  agents,  were  authorized  to  present 
the  note  or  receive  the  money  thereon. 

The  appellees  adopted  the  natural  and  proper  method  of  in- 
forming the  appellant  of  the  fact  that  they  had  constituted 
the  bank  their  agent  for  collection.  And  had  he  taken  the 
precaution  which  ordinary  prudence  dictates,  and  read  the  en- 
dorsement plainly  written  upon  the  back  of  the  note,  he  could 
have  ascertained  whether  the  person  presenting  it  was  the 
proper  person  to  whom  payment  should  have  been  made.  And 
having  paid  the  note  to  a  fraudulent  holder,  if  indeed  he  paid 
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it  to  any  one,  the  appellant  must  suffer  the  loss  because  be 
^ook  the  risk. 

Wherefore,  the  judgment  ia  affirmed. 

Smith  &  Mason  for  appellant. 

G.  F.  &  A.  R.  Burnam  for  appellees 


TAYLOR  V.  COMMONWEALTH. 

(Filed  May  16,  1882— Not  to  be  reported. ) 

Statute  flxinfirpuuishiDent  at  confinement  in  the  penitentiary  for  life  upon 
third  conviction  for  Illse  offense  is  not  unconstitutional. 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hines. 

On  an  indictment  for  grand  larc(3ny,  charging  two  ])rior  con- 
victions for  like  offenses,  appellant  was  found  guilty  of  the 
offense  charged,  and  it  was  also  found  that  he  had  been  twice 
convicted  and  sentenced  for  like  offenses,  and  the  punishment 
for  the  last  offense  was  fixed  at  confinement  in  the  peniten- 
tiary for  life.  The  punishment  for  grand  larceny  is,  in  or- 
dinary cases,  confinement  in  the  penitentiary  from  one  to  five 
years. 

This  increased  punishment  is  authorized  by  section  12,  article 
1,  chapter  29  of  General  Statutes.  The  only  question  is 
whether  this  provision  of  the  statute  is  in  conflict  with  the 
Constitution,  which  provides  that  no  one  shall,  for  the  same 
offense,  be  twice  put  in  jeopardy  of  life  or  limb. 

If  we  had  any  doubt  of  the  constitutionality  of  this  statute 
we  would  feel  constrained  to  solve  it  in  favor  of  the  previous 
rulings  of  this  court,  and  to  hold  the  act  constitutional.  In 
Mount  V.  Commonwealth,  2  Duvall,  — ,  such  a  law  was  held  con- 
stitutional. The  increased  punishment  for  the  last  offense  is 
no  part  of  the  penal  consequences  of  the  first  and  second,  but 
applies  exclusively  to  the  last  as  aggravated  by  its  repetition 
of  the  same  crime.  None  of  the  evidence  necessary  to  a  con- 
viction on  the  first  or  second  indictment  is  heard  on  the  last. 
Nothing  is  competent  except  the  evidence  that  the  former 
convictions  had  been  had,  and  for  like  off'enses.  There  is  no 
trial  on  the  issues  made  on  the  former  indictments.     The  ac- 
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cused  is  not  required  a  second  time  to  make  response  to  the* 
charges  of  guilt  in  those  indictments,  but  ])roof  of  the  former 
convictions  fixes  his  status,  and  to  this  status  the  increased 
punishment  is  applied  without  regard  to  whether  the  former 
convictions  were  rightful  or  wrongful. 

Judgment  affirmed. 

J.  H.  Beauchamp  for  appellant. 

P.  W.  Hardin  for  appellee. 


ARNOLD  V.  COxMMONWEALTH. 
(FiledMay  80.  1882.) 

1.  Rales  for  contempt  are  not  required  to  be  issued  in  the  name  of  the- 
Commonwealth,  nor  to  show  anjthinir  more,  so  far  as  the  style  of  such  pro- 
ceedings is  concerned,  than  that  they  were  issued  by  the  authority  of  the 
court  in  which  the  proceedings  are  to  be  had,  and  against  the  party  required 
to  answer. 

2.  Contempt  of  court  is  not  an  offense  indictable  by  the  grand  jury,  al- 
though a  jury  may  be  called  on  to  aid  the  court  in  determining  the  quan- 
tum of  punishment  to  be  inflicted. 

The  legislature  can  not  deprive  the  court  of  its  inherent  right  to  punish 
for  contempt,  but  the  mere  arbitrary  discretion  of  the  court  may  be  limited 
by  giving  to  the  party  charged  the  right  to  a  trial  by  jury,  and  requiring 
the  judge  to  have  a  jury  empanelled,  where,  in  his  opinion,  the  indignity 
offered  requires  greater  punishment  than  he  is  authorized  by  the  statute  to 
enforce  without  the  intervention  of  a  jury. 

3.  Bond  replevying  a  judgment  for  a  fine  for  contempt  of  court  extin- 
guished the  judgment,  and  was  properly  made  to  bear  interest  in  this  case. 

Appeal  from  Jessamine  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

In  August,  1880,  during  the  progress  of  a  trial  in  the  Jessa- 
mine Circuit  Court  under  an  indictment  against  James  H^ 
Arnold  for  murder,  the  appellant,  Isaac  H.  Arnold,  with  force- 
and  arms  and  in  open  court,  obstructed  the  proceedings  in  the 
case,  and  was  committed  to  the  jail  of  Jessamine  county  to 
await  the  action  of  the  grand  jury.  On  the  next  day  a  rule 
was  issued  against  the  appellant,  requiring  him  to  show  cause 
why  he  should  not  be  fined  or  imprisoned,  or  both,  at  the  dis- 
cretion of  a  jury,  for  the  contempt  of  hindering  and  obstruct- 
ing the  court  and  its  proceedings,  by  forcibly  assaulting  the 
attorney  for  the  Commonwealth  while  engaged  in  open  court 
in  the  discharge  of  his  official  duties.    The  appellant  appeared^ 


Digitized  by 


Google 


ABNOLD  V.  COMMONWEALTH.  785 

pleaded  not  guilty,  and  the  jury  empanelled  to  try  the  issue 
said  he  was  Ruilty,  and  fixed  his  punishment  hya  fine  of  $1,000 
and  imprisonment  for  twelve  months.  After  going  to  jail  he 
replevied  the  fine,  as  authorized  by  the  statute,  and  execution 
having  issued  on  the  replevin  bond,  upon  a  written  notice  to 
the  attorney  for  the  Commonwealth,  he  moved  to  quash  the 
replevin  bond  and  the  execution: 

Ist.  Because  the  rule  issued  was  in  violation  of  article  4, 
section  5  of  the  Constitution,  not  being  in  the  name  of  and 
by  the  authority  of  the  Commonwealth  of  Kentucky,  and 
against  the  peace  and  dignity  of  the  same. 

2d.  The  judgment  is  void  under  article  18,  section  18  of  the 
Constitution,  because  no  indictment  was  found  by  the  grand 
jury  against  him,  and  because  the  replevin  bond  is  made  to 
bear  interest. 

As  to  the  first  ground  relied  on  it  is  sufficient  to  say  that  a 
mere  rule  for  contempt  or  orders,  emanating  from  a  court 
during  the  progress  of  a  trial,  are  not  required  to  issue  in  the 
name  of  the  Commonwealth,  and  we  are  aware  of  no  law,  con- 
stitutional or  otherwise,  requiring  euch  proceedings  to  show 
anything  more,  so  far  as  the  style  of  the  proceedings  is  con- 
cerned, than  that  they  were  issued  by  authority  of  the  court 
in  which  the  proceedings  are  to  be  had  and  against  the  party 
required  to  answer.  The  solution  of  this  question  depends,, 
however,  upon  the  disposition  made  of  the  second  objection 
urged  by  counsel,  that  the  appellant  should  have  been  first 
indicted  by  a  grand  jury  of  the  county  where  the  offense  waa 
committed.  That  the  assault  made  upon  the  attorney  for  the 
Commonwealth  was  an  offense  at  the  common  law  can  not  be 
denied,  but  we  do  not  understand  that  this  is  the  gravamen  of 
the  offense,  but  it  consists  in  the  contempt  offered  the  court 
by  making  the  assault  during  the  progress  of  the  trial. 

It  is  conceded  that  the  court  has  the  inherent  power  to  punish, 
by  fine  and  imprisonment,  for  such  a  contempt,  and  it  might 
be  added  the  legislature  has  no  power  to  take  from  a  court  the 
power  to  protect  itself  against  such  flagrant  contempt  as  was 
offered  the  court  in  this  particular  case,  and  to  sanction  the 
exercise  of  such  legislative  action  would  in  etfect  defeat  the 
administration  of  justice,  and  particularly  in  cases  where  the 
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Commonwealth  is  asking  a  conviction  for  the  violation  of  its 
penal  or  criminal  laws.  The  exercise  of  such  a  power  by  the 
judi<sial  tribunal  of  the  country  is  essential,  not  only  in  the 
attempt  to  enforce  the  laws  for  the  prevention  of  crime,  but 
for  the  protection  of  each  and  every  citizen  in  the  enjoyment 
of  his  property,  and  its  exercise  is  not  now  questioned.  The 
right  to  punish  for  contempt  without  the  intervention  of  a 
jury  was  recognized  and  is  fully  established  by  the  rule  of  the 
oomn>on  law,  and  where  the  exercise  of  the  power  is  admitted 
the  fact  that  a  jury  may  be  called  on  to  aid  the  court  in  deter- 
mining the  quantum  of  punishment  to  be  inflicted  is  in  no 
manner  objectionable.  Where  the  right  to  punish  is  with  the 
<30urt  we  are  not  prepared  to  say  that  it  is  not  subject,  in  some 
degree,  to  legislative  control,  but,  on  the  contrary,  wo  are  in- 
clined to  adjudge  that  a  mere  arbitrary  discretion  on  the  part 
of  the  judge  may  be  limited,  but  an  attempt,  by  legislaticni, 
to  deprive  the  courts  of  the  inherent  power  of  protertion 
against  insults  and  indignities  would  be  disregarded. 

By  section  1  of  article  27,  chapter  29,  General  Statutes,  it  is 
provided  that  *'a  court  shall  not  for  contempt  impose  upon 
the  offender  a  tine  exceeding  $30  or  imprison  him  exceeding 
thirty  hours,  without  the  intervention  of  a  jury."  By  section 
2  of  same  article  it  is  provided  '*in  all  trials  by  jury  arising 
under  this  article  the  truth  of  the  matter  may  i)e  given  in 
evidence."  And  by  section  Sit  is  provided:  '* If  any  person 
shall,  with  force  and  arms,  enter  any  courthouse,  or  room  in 
which  a  court  is  held,  during  the  time  such  court  shall  be  in 
the  discharge  of  its  official  duties,  or  if  he  obstruct  or  burden, 
by  any  means,  such  court  from  discharging  its  dutieF,  he  shall 
he  fined  or  imprisoned,  or  both,  at  the  discretion  of  a  jury." 
It  is  maintained  that  such  an  olYense  is  made  a  crime  by  this 
statute,  and  the  court  has  no  power  to  try  the  accused  for  it 
without  the  intervention  of  a  grand  jury. 

That  it  is  a  contempt  of  court  is  not  denied,  but  as  the  stat- 
ute provides  no  mode  of  trial,  or  of  bringing  the  party  l)efore 
court  for  trial,  it  is  urged  that  it  must  be  by  an  indictment. 
There  was  no  necessity  of  providing  a  mode  of  trial.  The 
manner  for  conducting  such  a  proceeding  was  established  by 
the  rule  of  the  common  law,  and   has  been  followed  by  the 
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courts  of  this  country,  that  is,  by  an  attachment  or  rule 
against  the  party  charged  with  the  contempt  to  appear  and 
answer,  and  the  punishment,  if  the  party  was  guilty,  deter- 
mined hy  the  court  without  the  intervention  of  a  jury.  All 
that  the  legislature  has  said  is  that  the  tribunal  to  whom  the 
contempt  is  offered  shall  not,  by  way  of  punishment,  exceed  a 
fine  of  $80  or  imprisonment  exceeding  thirty  hours,  without 
the  intervention  of  a  jury.  The  rule  of  the  common  law  has 
been  modified  by  giving  to  the  party  charged  the  ri^ht  to  a 
trial  by  jury  and  the  judge  required  to  have  a  jury  empanelled, 
where  in  his  opinion  the  indignity  offered  requires  greater 
punishment  than  that  he  is  authorized  to  enforce  by  the  stat- 
ute. This  change  was  for  the  protection  of  the  citizen,  and 
instead  of  restricting  his  rights  under  the  laws  or  Constitution 
of  his  country,  is  an  attempt  to  place  him  beyond  the  exercise 
of  a  power  that  would  otherwise  inflict  punishment  at  dis- 
cretion. 

The  question  of  the  right  of  trial  by  jury  in  cases  of  con- 
tempt has  been  often  made,  but  always  denied.  (Exparte 
Grace,  12  Iowa,  —  ;TMylor  v.Mockbie,  9  Iowa, — ;  Neel  v. The  State 
of  Arkansas:  State  v.  Mathews,  6  New  Hampshire,  — ;  Pat- 
terson v.  Mason,  4  Page,  — ;  People  v.  Baunet,  4  Page,  — . ) 

The  questionable  power  in  this  case  is  the  right  of  the  legis- 
lature to  regulate  the  action  of  the  court  in  regard  to  the  pun- 
ishment for  contempt,  and  certainly  where  the  appellant  has 
had  a  jury  to  pass  upon  his  case  he  ought  not  to  be  heard  to 
complain.  While  the  citizen  can  not  be  thus  summarily  pun- 
ished for  a  crime,  the  right  to  punish  in  a  summary  way, 
without  a  jury,  for  contempt  is  as  ancient  as  the  proceedings 
in  courts  of  justice.  As  to  the  third  ground  for  a  reversal, 
while  a  judgment  for  a  fine  does  not  bear  interest,  the  execu- 
tion of  the  replevin  bond  extinguished  the  judgment,  and  in 
permitting  a  replevy  that  has  that  effect  we  see  no  reason  why 
the  bond  should  not  bear  interest,  and  particularly  when  re- 
plevin bonds  under  the  statute  bear  interest,  and  there  is  no 
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exception  made  in  this  particular  case,  although  the  right  to 
replev}'  generally  applies  to  judgments  in  civil  actions. 

Judgment  affirmed. 

P.  B.  Thompson,  Sr.,  for  appellant. 

P.  W.  Hardin  for  appellee. 


COMMONWEALTH  v.  LOUISVILLE  &  NASHVILLE  RAIL^ 

ROAD  CO. 

(Filed  May  80,  1882.) 

The  Sunday  law  is  ooiiRtitutioDal. 

Section  10,  article  17,  chapter  29  of  the  General  Statutes,  providing  that 
*'no  work  or  business  shall  be  done  on  the  Sabbath  day,  except  the  ordinary- 
household  offices,  or  other  work  of  necessity  or  charity,"  is  not  unconstitu- 
tional. 

2.  Bunninf?  and  operating  a  railroad  train  on  the  Sabbath  is  a  "work  of 
necessity,"  within  the  meaning  of  the  statute,  where  the  public  convenience, 
necessities  of  trade,  etc.,  require  that  the  train  should  be  run  and  operated, 
on  that  day. 

Appeal  from  Jefferson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

This  action  was  instituted  in  the  name  of  the  Commonwealth! 
against  the  Louisville  &  Nashville  R.  R.  Co.  for  an  alleged 
violation  of  section  10,  article  17,  chapter  29  of  the  General 
Statutes,  which  provides:  **No  work  or  business  shall  be  done- 
on  the  Sabbath  day,  exce^it  the  ordinary  household  offices,  or 
other  work  of  necessity  or  charity.  If  any  person  on  the  Sab- 
bath day  shall  himself  be  found  at  his  own  or  any  other  trade 
or  calling,  or  shall  employ  his  apprentices  or  other  persons  in 
labor  or  other  business,  whether  the  same  be  for  profit  or 
amusement,  unless  such  as  is  permitted  above,  he  shall  be' 
fined  not  less  than  $2  nor  more  than  $50  for  each  offense. 
Every  person  or  apprentice  so  employed  shall  be  deemed  a  sep- 
arate offense.  Persons  who  are  members  of  a  religious  society, 
who  observe  as  a  Sabbath  any  other  day  in  the  week  than 
Sunday,  shall  not  be  liable  to  the  penalty  prescribed  in  this 
section,  if  they  observe  as  a  Sabbath  one  day  in  each  seven,  as. 
herein  provided." 

Section  2  of  title  1  of  the  Criminal  Code  provides:  '*A 
public  offense,  of  which  the  only  punishment  is  a  fine,  may  be 
prosecuted  by  a  penal  action  in  the  name  of  the  Commonwealth, 
of  Kentudcy,  or  in  the  name  of  an  individual  or  corporation* 
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if  the  whole  fine  be  given  to  such  individual  or  corporation. 
The  proceedings  in  penal  actions  are  regulated  by  the  Code  of 
Practice  in  civil  actions." 

Under  this  provision  of  the  Code  these  proceedings  were  had^ 

In  the  first  paragraph  of  the  petition  it  is  alleged  in  sub- 
stance that  on  the  8d  day  of  April,  in  the  year  1881,  it  being, 
the  Sabbath  day,  usually  known  as  Sunday,  the  defendant  (the- 
railroad  company)  did  run  and  operate  over  its  railroad  track 
in  the  county  of  Jeflferson  a  certain  train,  consisting  of  one- 
locomotive  engine,  baggage  car  and  several  passenger  coaches. 
Said  train  was  at  the  time  running  and  transporting  for  the^ 
profit  of  the  defendant  passengers  and  their  baggage,  merchan- 
dise, express  packages  and  the  United  States  mails  into  the- 
State  of  Kentucky  for  sundry  points  within  the  State,  and 
through  said  State  into  other  States;  that  for  the  purpose  of 
operating  said  train  on  the  day  aforesaid  the  defendant  did 
hire  and  employ  certain  persons  to  work  and  labor  on  the- 
train  as  engineer,  brakeman  and  baggage  master,  naming 
them,  and  for  which  labor  they  were  paid  their  wages.  It  was- 
further  alleged  that  it  was  not  a  work  of  necessity  or  charity, 
and  that  those  employed  by  the  company,  or  either  of  them, 
did  not  observe  as  a  Sabbath  any  other  day  in  the  week  than. 
Sunday. 

The  second  paragraph  relates  to  the  running  on  the  same- 
day  of  cars  transporting  live  stock,  goods  and  merchandise- 
destined  for  various  points  in  Kentucky,  Tennessee,  etc.,  and 
by  reason  of  these  several  violations  of  the  statute  the  Com- 
monwealth claims  that  the  railroad  company  became  liable  to- 
pay  fines  amounting  to  $850,  viz. :  One  fine  of  $50  for  running 
and  operating  the  train,  and  six  other  fines  of  $50  each  for  the 
employment  of  the  persons  engaged  in  the  work  and  labor  on 
the  same. 

The  defendant,  in  answer  to  the  petition,  states  that  the 
running  and  operating  its  trains  was  necessary  on  the  dtay 
alleged  for  the  public  service,  and  to  enable  it  to  discharge  it» 
duties  and  obligations  to  the  public,  and  to  comply  with  its 
contracts  as  a  carrier  for  hire,  engaged  in  transporting  passen- 
gers and  mails  of  the  United  States,  and  in  carrying  livestock, 
goods  and  merchandise  from  one  point  to  another,  in  and  out 
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of  the  State;  that  the  hire  and  employment  of  the  laborers 
on  its  trains  was  then  and  is  now  necessary  for  the  safe  and 
proper  conduct  of  its  business  as  a  carrier;  that  the  act  in 
question,  if  applicable  to  the  defendant,  is  in  violation  of  the 
State  and  Federal  Constitutions.  An  issue  was  formed,  and 
the  cause  submitted  to  the  court  without  the  intervention  of  a 
jury.  Several  witnesses  testified  for  the  def(Mise  to  the  etTect 
that  it  was  absolutely  necessary  for  rnilroad  companies  engaged 
in  transporting  passengers,  fnnght  und  the  mails  in  nnd  out  of 
the  State  to  run  their  train?  everyday,  inclutling  the  SaSjbath: 
that  the  public  convenience  and  the  necetjsitios  of  tradp  rrquin* 
that  this  should  be  done;  that  the  delays  to  passengers  in 
traveling  from  one  section  of  the  State  to  the  other,  or  from 
the  ditferent  soctions  of  the  country,  if  this  was  not  done, 
would  prove  vexatious  and  expensive,  and  sometimes  ruinous, 
and  that  the  transportation  of  live  stock,  fruits,  vegetaldes, 
ice,  fish,  game,  and,  in  many  instances,  merchandise,  requires 
epeedy  and  ra])id  delivery  in  order  to  preserve  it  and  protect 
the  rights  of  those  interested  in  it. 

The  sole  power  of  determining  the  policy  of  such  an  enact- 
ment as  is  brought  in  question  is  vested  in  the  legislative  de- 
partment of  the  State  government  by  the  Constitution,  and 
unless  the  passage  of  this  Sunday  law,  as  it  is  usually  termed, 
is  inhibited  by  some  provision  of  that  instrument  it  must  be 
sustained.  The  legislative  will  is  supreme  on  all  such  ques- 
tions, and  when  not  abridging  the  civil  rights  or  privileges  of 
the  citizen  must  be  held  to  be  constitutional.  The  constitu- 
tionality of  similar  enactments  has  been  passed  on  and  sus- 
tained by  courts  of  last  resort  in  nearly  every  State  of  the 
Union,  and  this  concurrence  of  opinion,  together  with  a  refer- 
ence to  former  decisions  of  this  court  on  kindred  subjects, 
•conclude,  in  our  opinion,  the  c!onstitutional  questions  raised, 
nnd  we  will  discuss  the  application  of  the  statute  to  the  acts 
of  this  company  alone,  entertaining  no  doubt  as  to  the  consti- 
tutionality of  the  law. 

The  meaning  to  be  attached  to  the  words  **or  other  work  of 
necessity'*  found  in  the  act  must  control  the  decision  of  this 
^asp,  and  if  we  are  to  attach  to  those  words  their  scientific  or 
physical  meaning,  that  is,  that  the  action  of  the  company  was 
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inevitable,  or  could  not  have  been  otherwise,  its  liability  would 
at  once  be  fixed,  as  it  niipjht  have  stopped  its  trains  or  declined 
to  receive  freight  or  passengers  unless  upon  the  agreement 
that  the  delay  in  transportation  should  relieve  it  from  re- 
spnnsibility.  Under  such  a  ruling  the  cooking  of  food  or  the 
feeding  of  stock  on  the  Sabbath  might  be  dispensed  with,  and 
every  other  necessity  in  the  way  of  labor  that  was  not  indis-  • 
pensable  to  man's  existence.  Could  this  have  been  the  legis- 
lative intent  when  using  such  language  in  the  statute,  or  shall 
we  not  interpret  the  words  as  having  a  legal  meaning  designed 
to  apply  to  the  wants  of  the  citizen,  adapting  the  language  in 
its  construction  to  the  manners,  habits,  wants  and  customs  of 
the  people  it  is  to  affect,  and  in  many  cases  the  rights  and 
duties  of  those  charged  with  a  public  or  private  duty  and  the 
obligations  they  are  under  to  others  must  also  be  considered  in 
determining  the  character  of  labor  falling  within  the  statutory 
prohibition.  It  is  argued  in  the  case  of  Sparhawk  v.  The- 
Union  Passenger  Railway  Co.,  54  Pennsylvania,  — ,  that  it  was 
not  intended  by  such  acts  to  exempt  the  party  charged  from 
the  prohibition  of  the  statute,  because  his  labor  was  a  work  of 
necessity  to  others,  but  it  must  be  a  work  of  necessity  to  him 
who  does  the  labor.  We  do  not  so  construe  the  statute.  If 
so,  why  protect  the  apothecary  who  sells  his  medicines  for  the 
relief  of  the  patient,  or  the  dairyman  who  furnishes  the  milk 
for  his  customers,  or  the  hotel  keeper  who  furnishes  his  guests 
with  food  and  lodging.  It  is  the  exigencies  of  the  object  to  be 
accomplished  that  determines  to  a  great  extent  the  means  to 
be  resorted  to  for  that  purpose.  No  safer  rule,  we  think,  can 
be  established  or  any  better  definition  given  of  the  word  neces- 
sity than  is  found  ill  the  decision  cited,  as  adverse  to  the  views 
herein  expressed,  and  that  is:  *'The  law  regards  that  as  neces- 
sary which  the  common  sense  of  the  country,  in  its  ordinary 
mode  of  doing  business,  regards  as  necessary.  The  change  in 
the  habits  and  customs  of  the  people  and  the  mode  and  char- 
acter of  transportation  and  travel  make  that  a  necessity  at 
this  day  that  half  a  century  since  would  not  have  been  so  re- 
garded." 

It  is  impossible,  and  certainly  not  practicable,  to  draw  the 
line  of  distinction  with  certainty  between  works  of  necessity 
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and  such  labor  as  falls  within  the  denunciation  of  the  statute, 
and  we  are  not  disposed  to  venture  so  far  as  to  attempt  to 
place  a  limit  to  the  meaning  of  the  word  necessity  when  ap- 
plied to  the  wants  of  man.  In  the  case  of  McGartvick  v.  Was- 
son,  4  Ohio  State,  — ,  it  was  held  that  **works  of  necessity  are  not 
limited  to  the  preservation  of  life,  health  or  property  from 
impending  danger."  The  necessity  may  grow  out  of,  or  indeed 
be  incident  to,  the  general  course  of  business,  or  even  be  an 
exigency  of  a  particular  trade  or  business,  and  yet  be  within 
the  exception  of  the  act,  hence  the  danger  of  navigation 
being  closed  may  make  it  lawful  to  load  a  vessel  on  Sundaj',  if 
there  is  no  other  time  to  do  so. 

In  the  case  of  the  Philadelphia  &  Baltimore  R.  R.  Co.  v. 
Steam  Towboat,28  Howard,  — ,  the  court  said :  **  We  have  shown, 
in  bur  opinion  delivered  at  this  term,  that  in  other  Christian 
countries,  where  the  observance  of  Sundays  and  other  holidays 
is  enforced  by  both  church  and  State,  the  sailing  of  vessels  en- 
gaged in  commerce,  and  even  their  lading  and  unlading  were 
classed  among  the  works  of  necessity,  which  are  excepted  from 
the  operation  of  such  laws.  This  may  be  said  to  be  confirmed 
by  the  usage  of  all  nations  so  far  at  least  as  it  concerns  com- 
mencing a  voyage  on  that  day."  Railroad  companies  as 
carriers  of  passengers  furnish  at  this  day  almost  every  accom- 
modation to  the  traveler  that  is  to  be  found  in  the  hotels  of 
the  country;  his  meals  as  well  as  sleeping  apartments  are  often 
furnished  him,  and  to  require  the  train,  when  on  its  line  of 
travel,  to  delay  its  journey  that  the  passengers  may  go  to  a 
hotel  to  enjoy  the  Sabbath,  where  the  same  labor  is  required  to 
be  performed  for  him  as  upon  the  train,  or  to  require  him  to  re- 
main on  the  train,  and  there  live  as  he  would  at  the  hotel, 
would  certainly  not  carry  out  the  purpose  of  the  law,  and, 
besides,  the  necessity  for  reaching  his  home  or  place  of  destina- 
tion must  necessarily  exist  in  so  many  instances  as  to  make  it 
indispensable  that  the  train  should  pursue  its  way.  So  of  the 
trains  transporting  goods,  merchandise,  live  stock,  fruits, 
vegetables,  etc.,  that  by  reason  of  delay  would  work  great  in- 
jury to  parties  interested.  A  private  carriage,  in  which  is  the 
owner  or  his  family,  driven  by  one  who  is  employed  by  the 
month  or  year  to  the  church  in  which  the  owner  worships,  or 
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to  the  house  of  his  friend  or  relative  on  the  Sabbath,  is  not  in 
"violation  of  the  statute.  So  in  reference  to' the  use  of  street 
railroads  in  towns  and  cities  on  the  Sabbath  day.  Those  who 
have  not  the  means  of  providing  their  own  horses  or  carriages 
"travel  upon  street  cars  to  their  place  of  worship  or  to  visit 
their  friends  or  acquaintances,  and  such  is  the  apparent  neces- 
sity in  all  such  cases  that  no  inquiry  will  be  directed  as  to  the 
business  or  destination  of  the  traveler,  whether  on  the  one  car 
or  the  other,  nor  will  an  inquiry  be  directed  as  to  the  charac- 
ter of  the  freight  being  transported.  Nor  will  the  person  de- 
siring to  hire  the  horse  from  the  livery  stable  be  compelled  to 
disclose  the  purpose  in  view  in  order  to  protect  the  keeper  from 
the  penalty  of  the  law.  Such  employments  are  necessary,  and 
not  within  the  inhibition  of  the  statute.  The  common  sense 
•as  well  as  the  moral  sentiment  of  the  country  will  suggest  that 
the  merchants  who  sells  his  goods,  or  the  farmer  who  follows 
his  plow,  or  the  carpenter  who  labors  upon  the  building,  or 
the  saloon  keeper  who  sells  his  liquors  on  Sunday,  are  each 
-and  all  violating  the  law  by  which  it  is  made  penal  to  follow 
the  ordinary  avocations  of  life  on  Sunday.  The  ordinary 
usages  and  customs  of  the  country  teach  us  that  to  pursue  such 
employments  on  the  Sabbath  is  wrong.  E]very  man  can  real- 
ize the  distinction  between  pursuing  such  avocations  and  that 
of  transporting  the  traveler  to  his  home,  or  the  pursuit  of  such 
•employments  as  must  result  from  the  necessary  practical  wants 
of  trade. 

This  statute  is  only  a  civil  regulation  enacted  from  motives 
of  public  policy  alone,  and  to  discuss  it  in  a  religious  point  of 
view  would  be  to  attribute  to  the  legislature  the  exercise  of  a 
power  it  does  not  possess,  that  is,  to  enforce  the  performance 
of  religious  duties. 

Judgment  affirmed.     Judge  Hargis  dissenting. 

Judge  Hargis  delivered  the  following  dissenting  opinion: 
The  statute  forbids  any  person,  artificial  or  natural,  from 
engaging  in  the  ordinary  business,  trades  or  callings  of  life  on 
the  Sabbath  day,  and  none  are  exempted  out  of  its  provisions, 
-except  members  of  certain  religious  societies. 

And  while  entertaining  great  respect  for  the  views  of  the 
majority  of  this  court,  I  am  constrained  to  dissent  from  their 
opinion  in  this  case,  because  I  do  not  believe  that  the  work  or 
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business  of  a  railroad  is  either  a  Docessity  or  charity  in  tha 
sense  of  the  statutes  or  that  the  legislature  thought  so  when  it 
enacted  the  law. 

If  the  lej^islature  had  deemed  it  proper  it  would  have  ex- 
empted railroads  from  the  terms  of  the  statute,  hut  it  did  not 
do  so,  and  for  this  court  to  interpolate  by  construction  ex- 
ceptions not  contained  in  the  statute,  or  to  determine  that  the 
words  **necessity  or  charity"  embrace  the  ordinary'  work,  busi- 
ness, trade  or  calling  of  any  person,  artificial  or  natural,  is  to 
violate  in  the  boldest  form,  and  with  the  least  legal  excuse  for 
it,  the  rule  which  forbids  ** judicial  legislation,"  and  which  is 
absolutely  necessary  to  the  preservation  of  the  legitimate  func- 
tions of  the  legislative  department  of  the  government. 

I,  therefore,  respectfully  dissent  from  the  construction  put 
upon  the  statute  by  a  majority  of  the  court. 


TURNER  V.  COMMONWEALTH. 

(Filed  May  10,  1882— Not  to  be  reported.) 

1.  The  rij?ht  of  the  appellant  to  prosecute  an  appeal  will  not  be  deter- 
mined by  the  Court  of  Appeals,  where  no  appeal  was  prayed  in  the  court 
below  and  there  is  no  recurd  showing  the  evidence  upon  which  the  convic- 
tion was  based. 

a.  The  whole  record  should  be  brought  to  the  Court  of  Appeals— The  court 
say  :  "We  are  asked  to  reverse  because  the  court  refused  a  continuance,  and 
only  that  part  of  the  record  is  here  showing  the  a!3idavit  for  the  continu- 
ance and  the  denial  of  the  motion  by  the  presiding  judge." 

Appeal  dismissed  because  the  whole  record  was  not  filed  in  Court  of  Ap- 
peals. 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

It  is  not  necessary  to  determine  the  question  as  to  the  rights 
of  the  appellant  to  prosecute  an  appeal  in  a  case  where  no  ap- 
peal was  prayed  in  the  court  below,  as  there  is  no  record  before 
us  showing  the  evidence  upon  which  the  conviction  was  based. 

The  sole  ground  for  a  new  trial,  and  the  only  exceptioB  takeu 
in  thw  court  below,  was  upon  the  refusal  of  the  court  to  ^rant 
a  new  trial  on  account  of  the  absence  of  a  witness.  No  bill  of 
exceptions  was  filed  or  tendered,  and  the  affidavit  shows  that 
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other  witnesses,  of  more  importance  to  the  accused,  were  either 
examined  or  could  have  testified  as  witnesses  on  the  trial. 
Whether  they  did  testify  or  who  did  testify  in  the  case  does 
not  appear,  and  there  is  no  mode  of  ascertaining  the  effect  of 
the  statement  of  this  witness  or  the  extent  to  which  the  ac- 
cused was  prejudiced  by  the  refusal  to  continue  the  case  in 
the  absence  of  the  testimony  upon  which  the  conviction  was 
had.  There  are  no  exceptions  to  the  instructions,  and  if  any 
had  been  made  they  contain  the  law  in  regard  to  homicide, 
and  the  accused  was  properly  convicted  if  the  facts  authorized 
it.  The  sufficiency  of  the  evidence  was  with  the  court  and 
jury  below,  and  what  that  evidence  was  this  court  can  not 
know,  as  no  part  of  it  is  found  in  the  record.  We  are  asked 
to  reverse  because  the  court  refused  a  continuance,  and 'only- 
that  part  of  the  record  is  here  showing  the  affidavit  for  the 
continuance  and  the  denial  of  the  motion  by  the  presiding 
judge. 

Any  ruling  by  the  court  below  might  be  regarded  as  error, 
and  a  reversal  had  if  only  parts  of  the  record  are  brought  to 
this  court.  The  accused  would  always  omit  to  being  that  part 
of  it  here  conducing  to  fchow  that  the  judgment  was  proper.  A 
part  of  a  record  might  sometimes  justify  a  reversal  when  the 
error  committed  was  such  as  could  not  possibly  be  cured  by 
any  subsequent  proceeding,  but  this  can  not  apply  to  a  mere 
question  of  evidence,  and  to  dispense  with  the  bill  of  excep- 
tions in  such  a  state  of  case  would  in  effect  enable  parties  to 
reverse  judgments  in  (nery  instance  where  an  appeal  is  prose- 
cuted. 

It  appears  from  the  record  in  this  case  that  the  accused  is  to 
suffer  the  penalty  of  death  for  the  commission  of  the  crime  of 
which  he  has  been  convicted,  and  from  the  statement  of  coun- 
sel who  appeared  in  this  court  in  his  behalf  the  discovery  of 
testimony  since  the  trial  has  thrown  much  light  upon  the  mat- 
ter of  his  defense,  and  if  true  would  probably  result  in  his  ac- 
quittal or  in  mitigation  of  his  punishment. 

The  issue  in  this  case  is  of  such  importance,  when  considered 
with  reference  to  statements  of  counsel  made  here,  as  to  re- 
quire additional  investigation,  not  with  a  view  of  ascertaining 
whether  an  error  was  committed  by  the  enlightened  judge  who 
tried  this  case  below,  but  of  ascertaining  the  existence  of  cer- 
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tain  alleged  facts,  and  not  heard  below,  that  if  true  would  at 
least  lessen  the  punishment.  But  the  helpless  condition  of 
the  accused,  the  severity  of  the  punishment,  and  the  want  of 
knowledge  on  the  part  of  counsel,  who  were  onh'  appointed  to 
defend  for  him,  as  to  the  true  history  of  the  case,  and  the  fail- 
ure to  make  such  a  record  as  would  enable  him  to  appeal,  are 
arguments  to  be  addressed  to  the  executive  and  nut  the  judicial 
department  of  the  State. 

The  appeal  must,  therefore,  be  dismissed. 

Sharp  &  Beauchamp  for  appellant 

P.  W.  Hardin  for  appellee. 


HOOSER  V.   HOOSER. 
(Filed  May  !2(j,  1S82— Not  to  be  reported.) 

1.  Administrntor  having  distributed  tlie  estate  of  his  decedent,  without 
requiring  refunding  bonds  of  the  distributees,  under  the  erroneous  beUef 
that  a  debt  against  the  estate  was  satisfied,  which  belief  was  not  authorized 
by  the  conduct  of  the  creditor,  is  held  responsible  as  if  the  assets  were  in  his 
hands. 

If  the  administrator  has  acted  In  good  faith  he  may  recover  of  the  distrib- 
utees whatever  sums  he  may  bo  compelled  to  pay  the  cn»ditor. 

2.  The  wife  can  not  be  held  responsible  for  the  rent  of  land  occupied  under 
an  agivement  between  her  husband  and  the  landlord,  there  being  no  proof 
of  his  agency. 

Appeal  from  Todd  Circuit  Court. 

Opinion  of  the  court  i)y  Judge  Hines. 

Appellant  instituted  action  on  a  iK^te  for  $1,S()2.*^7  against 
appellee,  as  administrator  of  G.  \V.  Hooser,  obtained  judg- 
ment, which,  on  appeal  to  this  court,  was  affirmed.  Apju'llant 
then  institutiid  this  suit  against  the  administrator,  charging 
devastavit.  Appellee  admits  that  there  has  b(MMi  a  large  sur- 
plus of  the  estate  which  he  had  distributed  to  the  heirs  with- 
out requiring  a  refunding  ))ond,  but  says  there  ought  not  to  be 
any  judgment  against  him  for  the  reason  that  he  had  been 
misled  l)y  ap]iellant  to  believe  the  debt  had  been  satisfied,  and 
it  was  under  that  belief  th;\t  the  estate  was  distributed.  He 
alleges  that  ajipellant  held  a  nc^te  against  Daniel  Hooser  for 
about  $1,S(H),  which   she  induced   his  decedent,  G.  \V.  Hooser, 
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to  take  up  and  to  execute  to  appellant  his  own  note  in  lieu 
thereof,  which  is  the  note  sued  on,  and  that  it  was  agreed  be- 
tween appellant  and  G.  W.  Hooser  that  he  should  take  a  mort- 
gage from  Daniel  Hooser  to  secure  himself,  and  that  appellant 
was  to  look  to  the  mortgaged  property  for  her  debt,  and  that 
G.  W.  Hooser  was  not  to  be  held  personally  liable  on  his  note 
to  appellant;  that  after  the  death  of  G.  W.  Hooser,  and  pend- 
ing the  suit  to  foreclose  the  mortgage  from  Daniel  to  G.  W. 
Hooser,  in  order  to  carry  out  the  first  agreement,  appellee 
.agreed  with  appellant  that  he  would  buy  the  mortgaged  land 
for  appellant,  and  that  she  was  to  take  the  land  (after  paying 
.a  prior  lien)  in  discharge  of  her  debt;  that  he  did  buy  the 
land  for  her;  that  she  took  possessi(3n  of  the  land,  surrendered 
the  note  to  'G.  W.  Hooser,  but  subsequently  induced  him  to 
jeturn  her  the  note;  and  that  appellant  did  not  repudiate  the 
agreement  until  after  she  had  been  in  possession  of  the  land 
some  two  or  more  years,  and  that  in  the  meantime  he  had 
distributed  the  assets.  The  court  below  refused  to  give  a  per- 
sonal judgment  against  appellee,  l)ut  directed  that  the  land  be 
sold  to  pay  the  debt,  and  adjudged  that  appellant  be  charged 
$400  for  the  ufh  of  the  land.  From  tliat  decree  ap])ellant  aj)- 
peals  and  insists  that  she  ought  not  to  he  charged  with  rent,  and 
that  she  is  entitled  to  a  personal  judgment  against  apjielJee. 

Th«  first  judgment  is  conclusive  as  to  the  liability  of  the  es- 
tate, but  not  as  to  the  personal  liability  of  appellee.  He  may 
make  any  defense  atTecting  his  personal  liability  that  does  not 
go  to  aiiect  the  lialiility  of  the  estate.  He  was  a  party  to  the 
first  suit,  although  in  a  dilYerent  capacity,  and  had  an  oppor- 
tunity to  make,  and  it  was  his  duty  to  make,  any  defense  for 
the  protection  of  the  estate  and  of  himself  that  would  exon- 
erate the  estate.  The  only  question  then  is,  has  there  been 
any  wasting  of  the  estate,  or  is  appellant,  by  reason  of  the 
agreement  with  afipellee,  estopped  to  look  to  appellee  for  the 
satisfaction  of  her  claim?  We  think  the  evidence  does  not  au- 
thorize the  raising  of  an  estopjjel  as  against  appellant.  Ap- 
pellee testifies  that  tlie  agreement  was  made  with  appellant's 
husband,  and  there  is  no  sufficient  evidence  of  agency  on  the 
part  of  the  husband,  nor  was  the  conduct  of  appellant  such  as 
to  authorize  the  conclusion  on  the  part  of  appellee  that  the 
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debt  was  satisfied  by  the  purchase  of  the  land.  Appellee  hav- 
ing acted  under  an  erroneous  belief,  not  authorized  by  the  con- 
duct of  api)ellant,  and  having  distributed  the  estate  without- 
requiring  refunding  bonds,  he  ought  to  be  held  responsible  a& 
if  the  assets  were  in  his  hands.  If  appellee  has  acted  in  good 
faith  in  these  transactions  he  may  recover  of  the  distributees 
whatever  sums  he  may  be  compelled  to  pay  to  appellant  on  her 
claim. 

It  was  error  to  allow  appellee  credit  by  the  rent.  As  we 
have  seen,  the  agreement  in  regard  to  the  land  was  with  the 
husband  of  appellant,  and  to  charge  the  rent  to  appellant 
would  in  effect  be  to  compel  her  to  pay  her  husband's  debts 
out  of  her  separate  estate. 

Judgment  reversed  and  cause  remanded,  with 'directions  to 
enter  judgment  against  appellee  for  the  amount  of  appellant'^ 
claim  that  may  remain  unsatisfied  by  the  sale  of  the  land. 

Ben  T.  Perkins,  Jr.,  for  appellant. 

H.  G.  Petrie  and  W,  L.  Reeves  for  appellee. 


COMMONWEALTH  v.   WHIPPS. 

(Filed  May  18,  1882— Not  to  be  reported.) 

1.  Lottery   fniDchise  granted  to  W.  C.  D.  Whipps,   to  sell  Willard    Hot4?l  ■ 
property  by  lottery,  is  held  to  bo  coufititiitlonal  by  an  equal  division  of  the 
court,  such  equal  division  resulting  in  an  affirmance  of  the  judgment  of 
the  JetTersou  Circuit  Court  dismissing  the  indictment  against  him  for  vio- 
lating the  general  statute  against  lotteries,  etc. 

2.  "Public  emoluments  or  privileges"— These  words  as  used  in  section  1 
of  the  Bill  of  Rights,  "that  all  fi-eemen,  when  they  form  a  social  compact, 
are  equal,  and  that  no  man.  or  set  of  men,  are  entitled  to  exclusive,  sep- 
arate, public  emoluments  or  privileges  from  the  community  but  in  consid- 
eration of  public  services,"  were  intended  to  prevent  the  exercise  of  some 
public  function,  or  an  exclusive  privilege  affecting  the  interests  and  rights 
of  the  public  generally,  when  not  in  consideration  of  public  service. 

"Privilege"  means  a  public  privilege. 

3.  Special  privileges  may  be  constitutionally  granted  to  one  or  more  citi- 
zens where  the  rights  of  others  are  not  affected  by  it. 

4.  A  mere  privilege  granted  by  the  legislature  for  the  exercise  of  a  private 
right  is  always  subject  to  legislative  repeal  until  such  rights  are  acquired 
under  it,  and  even  after,  except  in  so  far  as  it  may  be  necessary  to  protect 
or  preserve  the  property  rights  already  acquired. 
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5.  Id  GordoD  v.  Winohester  BulldiDg  ARSOciatioD,  13  BuBb,  110,  a  citizen 
claimed  that  his  private  rights  would  be  violated  by  requiring  biiu  to  pay 
interest  which  was  usurious  under  the  general  laws  of  the  State. 

Appeal  from  Jefferson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  appellee,  W.  C.  D.  Whipps,  was  indicted  by  a  grand 
jury,  empanelled  in  the  Jetfersou  Circuit  Court,  of  the  olTensrj 
of  promoting  a  lottery  by  permitting  a  building,  occupied  and 
owned  by  him,  to  be  used  for  the  sale  of  lottery  tickets  for  the 
disposal  of  money  and  property  by  way  of  lottery,  and  by  ad- 
vertising a  lottery,  known  as  the  Willard  Hotel  Lottery,  by 
which  it  was  proposed  to  dispose  of  certain  property  (described) 
by  lottery,  etc.  No  objection  was  made  to  the  indictment, 
and  the  defendant  by  his  plea  traversed  the  charges  made 
against  him,  and  by  an  agreement  between  the  attorney  for  the 
State  and  the  accused  the  law  and  facts  were  submitted  to  the 
court  for  judgment.  On  the  hearing  the  appellee  relied  on  an 
act  of  the  legislature,  approved  the  27th  of  April  in  the  year 
1880,  as  vesting  him  with  authority  to  sell  certain  property, 
of  which  he  was  the  owner,  by  lottery.  Section  1  of  that  act 
provides  **that  it  may  be  lawful  for  W.  C.  D.  Whipps,  of  Louis- 
ville, Jefferson  county,  Ky.,  to  dispose  of  the  Willard  Hotel 
property,  situated  on  Jefferson  street,  in  the  city  of  Louisville, 
Ky.,  with  two  houses  and  lots  on  Green  street,  in  the  rear  of 
the  Willard  Hotel,  etc.,  and  for  that  i)urpose  ma^'  issue  and 
sell,  by  his  agents,  as  many  certificates  of  specified  undivided 
interests  therein,  at  prices  which  w^ill,  in  the  aggregate,  amount 
to  the  fair  equitable  value  of  the  property,  and  the  cost  of  dis- 
posing of  the  same  in  the  manner  hereby  authorized. 

'^Seo.  2.  That  Robert  Mallory,  L.  M.  Flournoy,  H.  Clay,  H. 
P.  Whittaker  and  G.  A.  Winston,  be,  and  they  are  hereby,  ap- 
pointed commissionei-g,  any  three  of  whom  may  act,  whose 
duty  it  shall  be  to  determine  by  lot,  as  may  be  mentioned  in 
said  certificates,  to  what  shareholder  or  shareholders  any  por- 
tion or  portions  of  said  property  shall  belong,  and  to  whom 
the  title  thereto  shall  be  made,  and  to  do  and  perform'  all  such 
acts  as  in  their  opinion  may  be  necessary  to  carry  this  act  into 
full  effect,  and  shall   invest  the  funds  arising  from  said  cer- 
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tificatea  in  the    payment   of  tbe  just    creditors   of    the   said 
Whipps. 

**Sec.  8.  This  act  is  intended  to  apply  to  the  property  de- 
scribed herein,  and  to  no  other,  and  when  said  property  is  sold 
said  grant  shall  cease  and  be  of  no  effect,  provided  that  there 
shall  in  no  event  be  bivt  one  distribution  or  drawing  under  this 
act,"  etc.  By  reason  of  this  act  the  appellee  claims  the  right 
to  dispose  of  his  property  by  way  of  lottery,  and  to  appropriate 
the  proceeds  to  the  payment  of  his  creditors. 

The  court  below  adjudged  in  his  favor  by  dismissing  the  in- 
dictment, and  the  Commonwealth  is  in  this  court  asking  a  re- 
versal. The  attorney  for  the  State  maintains  that  the  act  in 
question  is  in  violation  of  section  1  of  the  Bill  of  Rights^  The 
section  reads:  **That  all  freeman,  when  they  form  a  social 
compact,  are  equal,  and  that  no  man,  or  set  of  men,  are  en- 
titled to  exclusive,  separate  public  emoluments  or  privilege? 
from  the  community   but  in  consideration  of  public  services." 

The  proper  construction  or  true  meaning  of  this  section  of 
the  Bill  of  Rights  is  the  issue  presented,  and  we  are  aware  of 
no  case  decided  by  this  court  where  the  question  has  been  duly 
considered,  if  at  all,  and  certainly  no  case  analogous  to  the 
one  under  consideration.  Without  discussing  the  grammatical 
construction  of  the  language  used  in  the  section  it  is  plain, 
we  think,  that  this  constitutional  inhibition  was  intended  to 
prevent  the  exercise  of  some  public  function  or  an  exclusive 
privilege  affecting  the  interests  and  rights  of  the  public  gen- 
erally, when  not  in  consideration  of  public  service,  and  if 
made  to  apply  to  the  exercise  of  mere  private  rights  or  special 
privileges  it  nullifies  almost  innumerable  legislative  enact- 
ments that  are  to  be  found  in  our  private  statutes,  sanctioned 
in  many  instances  by  every  department  of  the  State  govern- 
ment. It  is  pur  boast,  as  is  urged  by  counsel  for  the  State, 
*'that  under  our  government  none  are  entitled  to  exclusive 
rights,  but  that  all  are  governed  by  equal  laws,  subject  to  like 
burdens  and  entitled  to  equal  privileges — *  having  one  rule  for 
the  rich  and  poor;  for  the  favorite  at  court  and  countryman 
at  plough,'  "  but  this  doctrine  of  equality  or  maxim  of  consti- 
tutional law  does  not  mean  that  every  man  must  be  permitted 
to  exercise  the  same  special  or  private  privileges.  Special 
privileges  may  be  granted  to  one  or  more  citizens,  where  the* 
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rights  of  others  are  not  affected  by  it.  VVe  have  general  lawB, 
enacted  for  the  protection  of  life,  person  and  property,  with 
the  right  to  acquire  and  use  our  property  and  its  accumulations 
as  we  see  proper,  subject  to  these  general  laws  and  when  not 
interfering  with  the  rights  of  others.  The  citizen  has  the  right 
to  demand  that  he  shall  be  governed  and  protected  by  these 
general  laws,  and  when  excluded  from  such  protection  it  is  in 
plain  violation  of  his  constitutional  rights.  An  alsolute 
equality  of  private  rights  in  the  exercise  of  special  privileges, 
if  ever  possible,  is  not  practicable  under  our  form  of  govern- 
ment in  the  light  this  case  has  been  presented  by  counsel  for 
the  State.  Special  privileges  must  be  granted  as  a  matter  of 
necessity,  originating  not  only  by  reason  .of  our  form  of  gov- 
ernment, but  from  the  general  laws  enacted  for  the  protection 
of  person  and  property.  General  laws  can  not  always  be  ap- 
plied to  individual  necessities,  and  particularly  with  reference 
to  the  right  of  property,  and  when  a  special  privilege  is  granted 
with  reference  to  one's  own  property  and  without  injury  to 
others,  we  perceive  no  constitutional  objection  to  it.  If  the 
legislature  should  be  denied  the  right,  by  an  amendment  to 
the  Constitution,  to  legislate  with  reference  to  local  or  private 
interests,  the  sovereign  (the  people)  would  confer  this  right  to 
local  tribunals  vested  with  similar  powers. 

What  interest  has  A  in  the  sale  and  transfer  of  the  property 
of  B,  if  it  in  no  manner  afl'ects  his  private  rights,  and,  while 
under  the  general  law,  the  right  of  each  to  sell  and  convey 
their  pro|)erty  in  the  same  manner  can  not  be  denied,  if  B,  by 
special  enactment,  is  empowered  to  sell  and  transfer  his  land 
in  a  different  way,  we  can  not  well  perceive  how  this  affects 
the  constitutional  rights  of  A.  It  is  insisted,  notwithstanding 
the  existence  of  the  general  law,  that  the  special  privilege  is 
unconstitutional,  because  every  citizen  is  not  authorized  to  sell 
in  the  same  mode;  that  it  is  a  legislative  invasion  of  the  rights 
of  equality,  and  for  that  reason  within  the  constitutional  in- 
hibition. Conceding,  for  the  purposes  of  this  case,  that  this 
section  of  the  Constitution  applies  to  the  exercise  of  a  mere 
private  right  or  special  privilege,  where  is  to  be  found  any 
word  of  exclusion  in  the  grant  of  the  right  to  sell  the  house  of 
the  appellee  by  lottery,  or  the  land  of  B  by  parol,  and  what 
B  to  prevent  the  legislature  from  granting  a  like  privilege  to 


Digitized  by 


Google 


802  COMMONWEALTH  V.  WHIPP8. 

any  citizen  upon  making  the  application.  But  the  word  priv- 
ilege, in  the  meaning  of  the  Constitution,  is  a  public  privilege, 
and  not  the  exercise  or  enjoyment  of  a  special  privilege. 

Where  the  citizen  undertakes  to  discharge  a  duty  to  the  pub- 
lic that  the  State  is  under  an  obligation  to  discharge,  and  in 
<5onsideration  for  the  undertaking  an  exclusive  privilege  is 
granted,  the  grant  is  constitutional,  because  in  consideration 
of  public  service.  The  exclusive  right  to  keep  a  ferry,  to  con- 
struct and  operate  highways,  all  such  exclusive  rights  are  based 
upon  a  consideration  rendered  the  public  in  the  discharge  of  a 
duty  the  State  was  required  to  perform.  It  becomes  a  binding 
contract,  and  can  not  be  violated  by  either  the  State  or  the 
citizen,  nor  can  it  be  repealed  unless  that  right  is  reserved  in 
the  grant  or  by  reason  of  some  general  law,  and  until  the  re- 
peal it  has  all  the  essential  elements  of  a  contract,  and  the 
right  of  the  parties  under  it  can  not  be  disturbed. 

A  mere  privilege  granted  by  the  legislature  for  the  exercise 
of  a  private  right  is  always  subject  to  legislative  repeal,  and 
while  rights  of  property,  acquired  by  reason  of  such  special 
privileges,  can  not  be  divested,  the  right  to  repeal  exists  until 
such  rights  are  acquired  under  it  and  even  after,  except  in  so 
far  as  it  may  be  necessary  to  protect  or  preserve  the  property 
rights  already  acquired.  This  constitutes  the  principal  dis- 
tinction between  grants  in  consideration  of  public  service  and 
mere  privileges  for  the  advancement  of  private  interests.  The 
question  as  to  the  right  of  a  State  to  contract  with  the  citizen 
is  not  involved  in  this  case.  The  State  may  contract  with  its 
citizens  with  reference  to  matters  of  public  necessity,  and  such 
contracts  are  as  binding  as  contracts  between  individuals,  the 
only  difference  being  that  when  the  State  violates  its  contract 
the  citizen  is  without  any  coercive  remedy,  unless  permission 
is  given  by  the  State  to  the  party  injured  to  seek  redress  by 
action  for  the  wrong  complained  of.  The  case  cited  by  coun- 
sel bears  but  little  analogy  to  the  cases  before  us.  In  the  case 
of  Holden  v.  James,  11  Mass., — ,  an  attempt  by  legislation  was 
made  to  suspend  the  statute  of  limitation   in  a  particular  case. 
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80  as  to  take  it  out  of  the  operation  of  the  f;;eneral  law.  The 
case  of  Lewis  v.  Webb,  SGreenleaf, — ,  was  where  an  appeal  was 
authorized  by  the  legislature  in  a  particular  case,  regardie&s  of 
the  geueral  law,  and  in  Durkeo  v.  Janesville,  28  Wis., — , 
the  city  of  Janesville  was  exemjited  from  costs  in  a  proceeding 
against  it  by  Durkee.  This  legislation  was  plainly  in  violation 
of  the  individual  rights  of  others,  and  a  disregard  of  the  great 
principle  of  constitutional  equality  so  earnestly  contended  for 
by  counsel,  although  the  decision  in  each  case  was  based  mainly 
on  the  ground  that  the  legislature  was  attempting  to  prescribe 
to  courts  of  justice  the  character  of  judgments  to  be  rendei'ed. 
and  was  an  exercise  of  judicial  power  by  the  legislature,  in 
violation  of  the  plain  provisions  of  the  Constitution, 

In  the  caseof  Holden  V.  James,  11  Mass., — ,  already  referred 
to,  the  general  limitation  law  had  been  suspended  for  the  ben- 
efit of  one  party  so  as  he  might  sue,  and  his  adversary  pre- 
vented from  pleading  the  statute.  In  the  discussion  of  that 
case  it  was  said  that  *'tho  act  was  contrary  to  natural  justice, 
and  to  the  spirit  of  the  Constitution  and  laws  of  the  State  by 
giving  to  one  citizen  privileges  and  advantages  denied  to 
others."  And  so  in  all  the  cases  where  private  rights  are  in- 
vaded or  jeopardized  by  legislative  enactment  the  granting  of 
a  privilege  to  one,  by  way  of  exemption  from  the  operation  of 
a  general  law,  is  denounced  by  the  courts  as  subversive  of  the 
rule  of  constitutional  equality,  and  in  the  discussion  of  this 
class  of  cases  is  to  be  found  the  language  used  by  the  courts 
that  is  now  offered  as  authority  for  holding  the  act  before  us 
unconstitutional.  Suppose  the  State,  with  reference  to  its  own 
claim  against  the  citizen,  should  have  suspended  the  statute  of 
limitation,  or  after  judgment  had  authorized  an  appeal,  when 
at  the  time  the  judgment  was  rendered  the  law  did  not  war- 
rant such  a  proceeding,  can  it  be  maintained  that  such  legisla- 
tion would  be  unc(»nstitutional?  No  right  has  been  interfered 
with  in  such  a  case  except  that  of  the  State,  and  the  sovereign 
power  may  not  only  grant  the  appeal,  but  release  the  debtor 
from  his  contract.  (Calkins  v.  The  State,  21  Wis., ,  Peo- 
ple v.  Frisby,  2i)  Cal. — ., )  '* Privileges  (saysCooley  in  his  Work 
on  Constitutional  Limitation)  may  be  granted  to  particular 
individuals  when,  by  doing  so,  the  rights  of  others  are  not  in- 
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terfered  with,"  and  we  can  see  no  constitutional  objection  to 
the  exercise  of  such  legislative  power.  It  is  a  mere  questioD 
of  policy  to  be  determined  by  the  legislator,  and  not  the  judge. 

This  character  of  legislation  has  been  indulged  in  since  the 
formation  of  the  State  Constitution,  and  has  met  the  approval 
of  every  department  of  the  State  government,  and  it  is  now 
too  late  to  question  the  exercise  of  such  a  power.  The  right 
to  sue  the  State  may,  by  special  legislation,  be  given  to  one, 
and  at  the  same  time  withheld  from  another  by  reason  of  the 
general  law.  It  is  said,  however,  that  this  is  expressly  author- 
ized by  the  Oth  section  of  article  8  of  the  Constitution,  that 
provides  **the  general  assembly  may  direct  by  law  in  what 
manner,  and  in  what  courts,  suits  may  be  brought  against  the 
Commonwealth."  This  permission  does  not  authorize  a  vio- 
lation of  the  doctrine  of  equality  under  the  law,  and  a  permis- 
sion by  one  to  sue  the  State  without  the  same  privilege  given 
to  all  others  is  in  violation  of  the  fundamental  law,  if  we 
adopt  the  theory  presented  by  counsel  for  the  Commonwealth. 
Suit  after  suit  is  permitted  to  be  instituted  against  the  State 
by  the  individual  citizen,  and  when  not  affecting  the  rights  of 
others  there  can  be  no  objection  to  it.  The  legislature  may,  and 
often  does,  authorize  one  under  the  age.  of  twenty-one  years  to 
exercise  all  the  rights  of  an  adult  with  reference  to  his  estate 
and  business  affairs,  still  if  the  views  of  counsel  prevail,  all 
such  acts  are  unconstitutional  because  the  same  right  is  not 
granted  to  every  citizen  who  is  not  an  adult. 

The  charter  of  every  private  corporation,  in  which  the  public 
can  have  no  interest  except  such  as  may  arise  by  reason  of 
business  relations  with  them,  contain  grants  of  privileges  that 
do  not  belong  to  an  individual  or  to  similar  corporations. 
Such  rights  are  not  exclusive,  whether  granted  to  a  corpora- 
tion or  to  an  individual,  they  are  exceptional  privileges  merely,, 
and  operate  only  in  the  mind  of  the  legislator  as  advancing 
the  private  interests  of  the  party  obtaining  the  grant,  without 
affecting  the  rights  of  others,  and  such  legislation  is  not  open 
to  constitutional  objection.  The  exclusive  right  to  trade  in  a 
particular  locality,  or  to  purchase  and  sell  the  products  of  the 
farm  in  a  particular  county,  is  not  only  in  violation  of  the 
Constitution,  but  was  illegal  and  void   at  the  common  law. 
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Monopolies  are  odious,  and  exclusive  rights,  such  as  those  men- 
tioned, can  not  be  granted.  The  slaughter  house  cases,  with 
dissenting  opinions,  reported  in  16  Wallace, — ,  would  have  been 
so  held,  but  for  the  position  assumed,  that  the  act  was  a  police- 
regulation,  necessary  for  the  health  and  comfort  of  the  people. 

In   the  case  of  Gordon  v.  Winchester  Building  Association, 

12  Bush, ,  where  the  corporation  had  been  authorized  to  loan 

money  at  10  per  cent,  interest,  this  court  held  in  an  action  to 
recover  the  money  that  the  act  authorizing  a  loan  for  interest 
exceeding  that  permitted  to  be  charged  by  the  general  law  waB 
unconstitutional,  and  in  the  decision  of  the  case  regarded  it  as 
an  exclusive  right  conferred  on  the  association  that  brought  it 
within  the  constitutional  inhibition.  Whether  the  reasoning- 
in  that  case  is  sound  is  not  material  to  inquire  in  this  case,  as- 
the  court  differs  upon  the  question,  as  it  had  heretofore  differed 
upon  a  similar  question  brought  up  from  the  Louisville  Chan- 
cery Court.  In  the  case  of  Gordon  the  money  was  loaned  at 
10  per  cent,  interest  and  a  premium  of  $06  required  to  be  paid 
for  the  privilege  of  borrowing,  and  the  case  might  well  have 
been  brought  within  the  rule  with  reference  to  such  associa- 
tions upon  the  question  of  usury  as  settled  by  this  court  in  the- 

case  of  Herbert  v.  Kenton  Building  Association,  11  Bush, . 

Gordon  was  complaining  in  that  case,  and  this  court  had  at 
least  a  party  before  it  who  claimed  that  his  co^istitutional 
rights  would  be  violated  by  requiring  him  to  pay  this  money 
to  the  corporation. 

Lottery  grants  are  now  in  existence  in  this  State,  and  their 
constitutionality  has  never  been  denied,  nor  can  the  theory  of 
counsel  be  maintained  that  their  validity  is  upheld  by  reason 
of,  or  in  consideration  of,  public  service.  There  is  no  more 
obligation  on  the  State,  through  its  legislature,  to  maintain  a 
public  school  at  Frankfort  than  there  is  to  pay  the  debts  of 
the  appellee,  and  if  so,  why  grant  a  lottery  privilege  to  the  one 
college  and  deny  the  right  to  a  like  college  located  in  a  differ- 
ent locality?  It  is  conferring  a  privilege  on  one  and  withhold- 
ing it  from  the  other.  They  are  in  fact  mere  special  privileges 
acquired  under  legislative  grant  for  the  advancement  of  pri- 
vate or  local  interests  that  in  no  manner  violates  the  rights. 
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of  others,  and  neither  grant  can  be  said  to  have  been  made  in 
■consideration  of  public  service. 

The  motive  prompting  the  legislature  to  make  the  grant  can 
not  be  inquired  into  by  this  court.  Plenary  iwwer  in  the  leg- 
islature for  all  purposes  of  civil  government  is  the  rule,  with 
uncontrolled  authority  in  making  the  laws  within  the  limits 
of  the  Constitution.  This  court  has  nothing  to  do  with  the 
moral  question  involved;  if  it  had  the  case  could  be  easily  dis- 
posed of.  *'The  legislature  makes,  the  executive  executes,  and 
the  judiciary  construes  the  law."  (Cooley's  Constitutional 
Limitation. ) 

An  additional  argument  in  favor  of  the  constitutionality  of 
the  measure  is  the  practical  construction  placed  upon  this  sec- 
tion of  the  bill  of  rights  l)y  the  constant  legislation  of  the 
State  conferring  special  privileges  since  the  formation  of  the 
State  Constitution.  When  such  is  the  case,  says  Cooley,  '*a 
•strong  presumption  exists  that  the  construction  rightl}'  inter- 
prets the  intention;"  **and,  besides, "  says  the  same  author, 
**  where  the  question  of  construction,  after  all  the  investigation 
^iven  the  subject,  remains  a  matter  of  doubt,  it  is  clear  that 
the  court  should  abstain  from  deciding  it  unconstitutional." 
The  appellee,  Whipps,  was  involved  in  debt,  and  the  legisla- 
ture, upon  his  application,  granted  him  the  privilege  of  selling 
his  property  by  lottery  at  a  single  drawing,  the  proceeds  to  be 
iipplied  to  the  payment  of  this  indebtedness.  The  extent  of 
the  grant  and  the  power  conferred  by  it  is  not  questioned. 
The  Commonwealth,  after  making  the  grant,  has  indicted  him 
for  proceeding  to  act  under  it,  and  is  insisting  that  he  shall  be 
fined  in  a  sum  not  exceeding  $10,000  for  promoting  a  lottery. 
!No  other  ])arty  is  complaining,  and  thp  citizen,  by  reason  of 
the  grant,  deprived  of  no  right  he  had  when  the  grant  was 
made.  Can  this  penalty  be  enforced,  and  is  the  act  unconsti- 
tutional? Both  quBHtions  must  be  answered  in  the  negative, 
and  the  judgment  below  is,  therefore,  affirmed.  Judges  Har- 
gis  and  Hines  dissenting.  (McReynolds  v.  Smallhouse,  8 
Bush, — ;  Williams  V.  Commonwealth,  27  Miss., — ;  Patterson 
V.  Tralme,  8  J.  J.  M.,  — ;  Kibby  v.  Chetwood's  AdmV,  4  Mon., 
— ;  Sheehan  V.  Basset's  Heirs,  0  Mon.,  — ;  Commonwealth  v. 
Jackson,  5  Bush,  — . ) 
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Judge  Hines  delivered  the  following  dissenting  opinion,  in 
which  Judge  Hargis  concurs: 

I  am  unable  to  concur  in  the  opinion  affirming  the  judgment 
of  the  lower  court  by  an  equal  division  here,  and,  therefore, 
proceed  to  state  my  reasons  for  believing  that  the  judgment 
should  be  reversed. 

Appellee  was  indicted  for  setting  up  and  prcmioting  a  lottery, 
which  is  denounced  by  the  general  law,  with  a  penalty  of  from 
$500  to  $10,(XK),  and  in  defense  he  relied  upon  an  act  passed 
for  his  benefit,  which  was  held  by  the  court  below  to  be  a  pro- 
tection. 

That  act  is  entitled  **An  act  for  the  benefit  of  W.  C.  D. 
Whipps,"  and  authorizes  him  to  run  a  lottery  for  the  purpose 
of  selling  certain  real  estate  and  personal  property  belonging 
t©  him,  and  directs  that  the  proceeds  of  the  drawing  be  paid 
to  the  creditors  of  Whips. 

The  only  question  I  need  discuss  is  whether  this  act  is  not 
unconstitutional  because  forbidden  by  the  first  section  of  the 
Bill  of  Rights.     That  section  reads  as  follows: 

**That  all  freemen,  when  they  form  a  social  compact,  are 
equal,  and  that  no  nuMi,  or  set  of  men,  are  entitled  to  exclusive, 
separate  public  emoluments  or  privileges  from  the  community 
but  in  consideration  of  public  services." 

It  is  insisted  by  counsel  for  appellee  that  this  provision  was 
aimed  at  the  exclusive  exercise  of  some  public  function,  and 
was  intended  to  prevent  the  creation  of  hereditary  ofiices  and 
titles  of  nobility.  This  can  not  be  the  proper  construction, 
for  the  28th  section  of  the  Bill  of  Rights  expressly  says  that 
the  general  assembly  "shall  not  grant  any  title  of  nobility  or 
hereditary  distinction,  nor  create  any  office,  the  appointment 
to  which  shall  be  for  a  longer  time  than  for  a  term  of  years." 
If  it  had  been  intended  to  embrace  these  matters  in  the  first 
section  it  was  idle  to  include  the  28th  section,  and  to  give  the 
first  section  any  effect  it  must  be  taken  to  cover  something 
else. 

That  the  first  section  does  apply  to  something  else,  and  that 
it  was  intended  to  embrace  a  case  like  this  was  expressly  ad- 
judged by  this  court  in  the  case  of  Gordon,  &c.  v.  Winchester 
Building  Association,  12  Bush,  — .     At  the  time  of  the  passage- , 
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x)f  the  charter  of  thatassociatioD  the  general  law  forbade,  under 
a  penalty  of  the  forfeiture  of  all  the  interest,  the  charging  of 
interest  at  a  greater  rate  than  10  per  centum  per  annum.  The 
charter  authorized  the  association  to  charge  more  than  10  per 
centum,  and  this  court  declared  the  act  unconstitutional  he- 
cause  it  granted  to  the  association  an  exclusive  privilege  with- 
out the  consideration  of  i)ublic  service  on  the  part  of  the 
association.  The  opinion  of  the  court  in  the  case  now  under 
•consideration  does  not  undertake,  in  express  terms,  to  overrule 
the  Gordon  case,  but  it  is  said  that  the  opinion  in  that  case  might 
well  have  been  placed  on  the  grounds  upon  which  the  case  of 
Herbert  v.  Kenton  Building  Association,  11  Bush,  — ,  was  based, 
and  counsel  say  it  can  be  sustained  upon  the  grounds  of  the 
opinion  in  Rowland,  Smith  &  Co.  v.  Bell's  Ex'or,  5  B.  M., — . 
That  can  not  be  correct,  becaus^^  in  those  cases  the  questiyii 
was  whether  more  interest  had  been  charged  than  was  author- 
ized by  the  law,  while  in  the  Gordon  case  tli'ere  was  no  ques- 
tion as  to  what  interest  was  authorized  to  be  charged,  but  the 
question  was  whether  the  legislature  could  authorize  the  as- 
sociation to  charge  more  interest  than  uthers  were  permitted 
to  charge.  In  the  two  cases  cit<Hl  the  C(jnstitutional  quotion 
did  not  and  could  not  arise.  The  Gordon  case  is  exactly  in 
point,  and  must  be  overruled  if  the  opinion  of  the  court  affirm- 
ing this  case  is  to  stand  as  law.  In  the  Gordon  cnse  there  was 
a  general  law  fixing  a  rate  of  interest,  and  the  legislature 
undertook  to  exempt  the  association  from  the  ojieration  of  the 
general  law  and  to  authorize  it  to  charge  a  greater  rate  of  in- 
terest than  any  one  else  was  allowed  to  charge.  In  this  case 
there  is  a  general  law  forbidding  any  one,  under  a  hcveri^  ])en- 
alty,  to  set  up  or  run  a  lott(M'y,  and  the  act  relied  upon  under- 
takes to  exempt  a])pellee  from  the  o[)eration  of  this  general 
law,  and  thus  confer  i,u  him  a  rii^ht  enjoyed  by  no  other  citi- 
zen. In  every  ess.(nitial  particular  the  two  cases  are  analogous. 
The  (lordon  case  is  exi)ress]y  based  upon  this  provision  of  the 
Bill  of  Rights.  It  is  there  said:  "When  they  (the  courts)  can 
fcee  that  the  grantee  of  an  exclusive  privilege  has  come  under 
no  ol)ligation  whatever  to  serve  the  public  in  any  matter  in 
any  way  connected  with  the  enjoyment  of  the  grant,  it  is  their 
duty  to  pronounce  the  grant  void,  as  contravening  that  portion 
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of  the  Bill  of  Rights- which  prohibits  the  granting  of  exclusive 
privileges,  except  in  consideration  of  public  services." 

It  is  insisted  that  this  legislation  is  not  more  within  the 
constitutional  inhibition  than  exclusive  grants  for  ferries, 
bridges  and  turnpikes,  and  it  is  sought  to  justify  it  upon  the 
same  principle.  That  kind  of  legislation  does  not  sanction 
this.  It  is  essentially  different  in  principle.  The  granting  of 
ferry  privileges,  the  authority  to  build  bridges,  and  to  make 
turnpikes  is  the  exercise  of  a  governmental  function,  and 
usually  requires  the  exercise  of  the  power  of  eminent  domain, 
and  are  granted  in  consideration  of  certain  services  to  be  per- 
formed for  the  benefit  of  the  public.  Such  means  of  inter- 
communication is  necessary,  in  order  that  the  citizen  may 
perform  his  duty  to  the  government,  to  facilitate  commerce 
and  social  relations.  The  existence  of  this  necessity  and  the 
existence  of  the  fact  thnt  ordinarily  the-e  things  can  not  be 
done  without  the  exercise  of  the  right  of  eminent  domain,  ren- 
ders it  the  duty  of  the  government  to  make  the  grant,  and  in 
doing  so  it  may  attach  such  conditions  to  the  grant  as  it  may 
deem  proper,  but  in  all  such  cases  there  is  a  publico  service  or 
duty  to  be  performed  by  the  grantee.  He  furnishes  the  facil- 
ities for  communication  which  existing  necHs^sity  made  it  the 
duty  of  the  governnjent  to  do,  and  is  to  that  extent  acting  for 
the  government. 

It  is  upon  the  same  idea  of  the  exercise  of  a  gov(?rnmental 
function,  and  tho  performance  of  a  service  to  the  ])ublic,  that 
all  the  lottery  grants  in  this  State  have  been  sustained.  In 
every  instance  whpre  sucli  grants  have  pasf^^d  under  review  in 
the  courts,  and  have  been  approved,  they  have  been  created 
for  the  osten^jible  purjiose  of  establishing  schools,  lil)raries,  or 
wharves  for  the  public  convenience.  All  these  things,  when 
carried  out,  are  public  services,  and  result  in  the  ])erformance 
of  rights  and  duties  which  devolve  upon  the  government.  The 
furnishing  of  educational  facilities,  as  furnishing  means  of 
communication,  by  v,'hich  the  citizen  may  perform  his  duties 
to  the  State,  is  the  exercise  of  governmental  functions  and 
duties  which  may  proj)erly  be  delegated  to  any  person  or  per- 
sons to  be  performed  for  the  government,  and  upon  such  con- 
ditions as  the  government  may  prescribe.  It  is  upon  this 
principle  that  the  grant  to  the  Green  &  Barren  River  Co.,  in 
^mallhouse  v.  Reynolds,  8  Bush,  — ,  was  sustained.     The  c^m- 
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pany  performed  a  public  service  by  keeping  the  public  works 
OD  the  rivers  in  repair,  and  thus  furnishing  that  facility  for 
commerce  which  it  was  the  right  and  the  duty  of  the  State  to 
do. 

Upon  a  different  principle  also  rests  legislation  in  regard  to 
the  sale  of  the  estates  of  infants  and  otbiers  under  legal  dis- 
ability. It  is  upon  the  theory  that  the  State  is  the  guardian 
of  such  persons,  and  of  necessity  must  think  and  act  for  them 
for  their  protection,  either  immediately  by  act  of  the  legisla- 
ture or  mediately  through  the  courts,  by  legislative  author- 
ity conferred  upon  the  courts.  In  this  State  the  legislature,  by 
section  32  of  article  2-  of  the  Constitution,  is  expressly  for- 
bidden to  do  these  things  by  direct  legislation,  but  is  required 
to  do  them  through  the  courts  under  general  laws  to  be  passed 
for  that  purpose. 

It  is  further  suggested  in  the  opinion  that  an  act  of  the 
legislature  authorizing  suit  to  be  brought  by  an  individual 
against  the  State  is  the  granting  of  an  exclusive  privilege. 
Article  8  section  6  of  the  Constitution,  provides  that  **tho 
general  assembly  may  direct  by  law  in  what  manner  and  in 
what  courts  suits  may  be  brought  against  the  Commonwealth. '* 
But  for  this  provision  of  the  Constitution  such  a  grant,  in  my 
opinion,  would  clearly  be  the  creation  of  an  exclusive  privilege, 
which  is  forbidden  by  the  first  section  of  the  Bill  of  Rights. 
The  effect,  however,  is  to  allow  the  legislature  to  confer  the 
privilege  of  suing,  and  as  there  is  no  limit  prescribed,  and  no 
restriction  placed  upon  the  legislature  as  to  the  character  of 
law  that  may  be  passed  under  this  provision,  it  is  reasonable 
to  presume  that  it  should  be  left  to  the  legislative  department 
in  each  case  to  determine  whether  the  right  of  action  should 
be  granted.  There  is  nothing  in  the  Constitution  from  which 
it  could  be  determined  that  it  was  the  intention  to  confine  the 
legislative  action  to  the  passage  of  a  general  law  authorizing 
suits  against  the  Commonwealth,  because  if  such  had  been  the 
intention  it  was  only  necessary  to  say  that  any  citizen  might 
sue  the  Commonwealth,  and  no  action  of  the  legislature  would 
have  been  necessary.  It  was  evidently  intended  to  leave  the 
question  within  the  discretion  of  the  legislature. 

The  theory  of  all  free  governments,  whether  under  a  written 
Constitution  or  not,  is  equal  rights,  equal  privileges,  and  equal 
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capacities  to  every  citizen  in  the  acquisition  of  property,  and 
in  the  preservation  of  life,  liberty  and  property.  This  legisla- 
tion violates  that  spirit  as  well  as  the  very  letter  of  the  Con- 
stitution, and  the  construction  contended  for  by  appellee,  when 
carried  to  its  logical  and  legitimate  result,  would  cause  incalcu- 
lable harm.  For  illustration,  there  is  a  general  law  against 
gaming.  Suppose  the  legislature  should  attempt  to  pass  a 
law  allowing  appellee  to  deal  faro,  to  gamble  at  cards,  or  in 
any  other  way,  and  at  any  place  in  the  State  of  Kentucky, 
when  all  other  persons  are  forbidden  by  the  general  law  to  do 
these  things;  or  suppose  the  attempt  was  made  to  authorize 
him  to  run  a  lottery  for  his  private  gain  in  every  town  and 
village  in  the  State,  while  the  general  law  forbids  any  one  else 
to  do  the  same  thing?  Is  it  not  perfectly  clear  that  the  courts 
would  not  hesitate  to  declare  such  legislation  invalid?  And 
yet  the  same  reason  that  would  support  the  act  in  favor  of  ap- 
pellee would  support  such  legislation.  The  question  presented 
is  not  one  as  to  the  extent  of  the  inquiry  by  legislation,  but  it 
is  an  inquiry  as  to  legislative  power;  not  of  degree,  but  of 
kind. 

If  this  section  of  the  Constitution  does  not  ap])ly  to  this 
class  of  legislation,  there  is  nothing  in  the  letter  of  the  Con- 
stitution to  prevent  the  legislature  from  creating  any  charac- 
ter of  mono})oly  for  the  aggrandisement  of  a  private  individual. 
Suppose  a  general  law  should  be  passed  forbidding  the  sale  in 
the  State  of  any  given  commodity,  and  an  act  should  Le  sub- 
sequently passed  authorizing  a  particular  person,  for  his  per- 
sonal good,  to  trade  in  this  commodity.  Such  a  grant  would 
certainly  be  void,  and,  I  think,  under  the  express  letter  of  the 
Constitution;  but  if  not  void  for  that  reason,  it  would  be  void 
because  an  arbitrary  and  tyrannical  act  not  within  the  scope  of 
legislative  authority. 

It  is  not  true  that  the  courts  can  not  declare  an  act  of  the 
legislature  unconstitutional  or  void  unless  expressly  forbidden 
by  the  letter  of  the  Constitution.  The  Constitution  divides  the 
government  into  three  departments,  legislative,  executive  and 
judicial,  and  provides  that  neither  of  these  departments  shall 
exercise  any  power  belonging  to  either  of  the  others.  The 
Constitution  does  not  undertake  to  define  what  the  pow^s  or 
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duties  of  these  several  departoieuts  are,  but  leaves  them  to  be 
determined  by  the  maxims  of  Magua  Charta  and  the  common 
law;  so  that  whatever  act  of  the  legislative  department  (which 
we  are  alone  considering)  that  is  not  so  approved  is  outside  of 
the  pale  of  legislation,  and  absolutely  void.  For  instance,  the 
legislature  can  not  authorize  the  property  of  one  individual  to 
be  taken  and  transferred  to  another,  it  can  not  make  one  an 
arbiter  in  his  own  case,  nor  can  it,  under  the  guise  of  taxation, 
confiscate  the  property  of  the  citizen.  Not  because  any  of 
these  things  are  expressly  forbidden  in  the  Constitution,  but 
because  it  is  outside  of  the  delegated  authority,  which  is  only 
legislative,  and  they  are,  therefore,  arbitrary  and  despotic, 
belonging  to  no  department  of  any  free  government.  It  ap- 
pears to  me  that  the  act  relied  upon  is  likewise  outside  the 
limits  of  legislation,  and  for  that  reason  void.  There  is  no 
special  obligation  of  the  State  to  look  to  the  personal  welfare 
of  appellee  more  than  to  that  of  any  other  citizen.  He  per- 
forms no  public  service,  he  exercises  no  delegated  governmental 
function,  nor  is  he  a  ward  of  the  State  by  reason  of  legal  in- 
capacity, nor  is  there  anything  to  indicate  that  appellee  is  a 
charge  upon  the  State  by  reason  of  physical  disability. 

It  is  insisted  that  the  Commonwealth  can  not  question  its 
own  grant  of  a  franchise;  that  it  is  necessary  in  every  instance 
that  some  individual  complain  of  an  injury  to  himself  before 
the  courts  can  entertain  jurisdiction  to  inquire  into  the  con- 
stitutionality of  an  act  of  the  legislature.  This  assumption  is 
the  result  of  the  failure  to  recognize  that  the  legislative  branch 
of  the  government,  like  the  executive  and  the  judiciary,  is 
Jimited  in  its  operation,  and  that  any  act  passed  outside  of 
this  limit  is  not  legislation,  but  is  absolutely  a  void  act  as  de- 
clared by  the  last  section  of  the  Bill  of  Rights.  The  legislature 
is  not  the  State,  and  its  act  is  not  the  act  of  the  State,  ex- 
cept when  done  within  the  bounds  prescribed  by  the  Constitu- 
tion. A  void  act  confers  neither  power  nor  immunity  upon 
any  one.  It  is  as  if  it  had  not  been  passed.  In  this  case  ap- 
pellee must  be  held  to  have  known  the  law.  and,  therefore, 
that  the  act  under  which  he  attempted  to  justify  was  void. 
The  appearance  of  the  Commonwealth  in  court  is  not  the 
appearance  of  the  legislative  branch  alone,  but  it,  as  the  repre- 
sentative of  the  people,  and  when  the  whole  body  of  the  peoi)le 
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^re  afi^ected,  the  Commonwealth,  through  its  coDstituted  legal 
representative,  may  appear  to  question  any  act  of  any  branch 
of  the  government.  In  England  even  the  attorney-general,  in 
the  name  of  the  crown,  may  appear  in  court  as  the  representa- 
tive of  the  king  to  question  the  validity  of  a  patent  granted 
by  the  king  himself,  because  the  whole  body  of  the  people  are 
interested  that  no  illegal  grant  shall  exist. 

The  judgment  of  the  court  below  should  be  reversed. 

P.  VV.  Hardin  for  appellant. 

I.  &  J.  Caldwell  &  Winston  and  B.  F.  Camp  for  appellee. 

Note  by  Reporter— The  judgmeot  of  the  lower  court  being  a£Brmed  by  an 
equal  division  of  the  court,  the  foregoing  decision  of  the  Court  of  Appeals 
will  be  res  adjudlcata  in  this  case,  and  as  to  the  right  of  Whipps  under  his 
grant;  but  it  will  not  be  authority  as  t»o  any  other  similar  grant. 


TRACY,  (fee.    V.   ELIZABETHTOWJ^,   LEXIMGTON    &  BIG 
SASIPY  R.   R.  CO. 

(Filed  May  16,  1882.) 

1.  In  proceedings  to  condemn  real  estate  for  railroad  purposes,  under  the 
charter  of  the  E.,  L.  &  B.  S.  R.  R.  Co.,  the  verdict  of  the  jury  summoned 
by  the  sheriff  under  the  warrant  of  the  justice  "shall  be  confirmed  by  the 
•circuit  court  at  its  next  regular  term,  if  no  suflBcient  reason  is  shown  by 
either  party  for  setting  it  aside." 

The  circuit  court  may  proceed  to  try  the  case  during  the  same  term  at 
which  the  verdict  is  filed  by   giving  reasonable  time  for  preparation. 

2.  In  such  case  notice  of  the  proceedings  should  be  given  to  the  owner 
unless  he  is  a  nonresident. 

8.  The  application  to  the  justice  for  the  warrant  to  hold  the  inquest  should 
allege,  or  it  should  be  shown,  that  the  property  sought  to  be  condemned  was 
necessary  for  a  public  use. 

The  burden  is  on  the  company  to  establish  its  right  to  have  the  property 
condemned  by   showing  that  it  was  necessary  for  the  public  use. 

4.  The  legislature  is  not  beyond  the  control  of  the  courts  in  exercising 
the  power  of  eminent  domain,  either  as  to  the  nature  of  the  use  or  the 
necessity  for  the  use  of  any  particular  property. 

5.  The  legislature  can  not  authorize  the  taking  of  private  property  against 
the  will  of  the  owner,  notwithstanding  compensation  may  be  required, 
where  the  use  is  not  public  or  no  necessity  for  the  taking  exists. 

The  existence  of  the  public  use,  in  any  class  of  cases,  is  a  question  to  be 
-determined  by  the  courts. 

Necessity  and  a  public  use  must,  in  all  cases,  exist  as  a  condition  prece- 
dent to  the  legal  right  to  enforce  the  remedy  given  to  condemn,  and  the 
•company  is  not  the  judge  of  the  existence  of  the  necessity  or  of  the  charac- 
ter of  the  use;  both  belong  to  the  courts.  OoOqIc 
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6.  If  the  company  failed  to  show  the  necessity,  or  the  public  nature  of  tbe- 
use,  according  to  the  rule  herein  laid  down,  the  circuit  court  should  have 
refused  to  confirm  the  verdict  in  this  case. 

'*It  is  no  longer  an  open  question  that  railroads  do  belong  to  that  class  of 
uses  considered  public." 

7.  The  company  has  the  right  to  enter  so  soon  as  the  verdict  of  the  jury  is 
returne«i  and  the  compensation  is  paid  to  the  owners,  or  deposited  with  the 
sheriff. 

8.  If  the  company  undertakes  to  enter  or  take  possession  of  property 
which  it  had  caused  to  lie  condemned,  that  was  neither  necessary  to  nor  for 
a  public  use,  the  owner  can  prevent  the  entry  by  injunction. 

9.  The  supersedeas  in  this  case  was  improperly  issued  and  ought  to  have 
been  discharged,  as  the  remedy  of  the  appellant  was  otherwise  complete. 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hargis. 

The  thirteenth  section  of  an  act  incorporating  the  Elizabeth- 
town,  Lexington  &  Big  Sandy  Railroad  Co.  (1st  volume  Ses- 
sion Acts,  18t59)  provides/*that  the  president  and  directors,  or 
a  majority  of  them,  or  their  authorized  agents,  may  agree  with 
the  owners  of  any  land,  earth,  stone,  timber,  or  other  materials 
or  improvements,  which  may  be  wanted  for  the  construction 
or  repair  of  said  road  or  any  of  their  works,  for  the  purchase 
in  fee  simple  or  the  use  and  occupation  of  the  same;  and  if 
they  can  not  agree,  or  if  the  power  or  owners,  or  any  of  them, 
be  a  feme  covert,  under  age,  uon  compog  mentis,  or  out  of  the 
county  in  which  the  property  may  lie,  application  may  he 
made  to  a  justice  of  the  peace  of  said  county,  who  shall  there- 
upon issue  his  warrant,  directed  to  the  sheriff  or  any  constable 
of  the  county,  requiring  him  to  summon  a  jury  to  meet  on  the 
land  or  near  the  property  or  materials  to  be  valued,  for  the 
purpose  of  fixing  the  damages  which  the  owner  or  owners  will 
sustain  by  the  use  and  occupation  of  the  property  required  by 
said  company." 

The  company,  by  petition,  made  application  to  a  justicp'of 
the  peace  for  a  warrant,  as  prescribed  by  that  section,  alleging 
that  it  had  been  unable  to  agree  with  the  owners  of  the  land, 
on  which  it  appears  a  livery  stable  is  situated,  as  to  the  ampunt; 
of  damages  which  he  would  sustain  by  the  coud,eoi;Uatictii 
thereof,  and  that  "it  desired  to  obtain  the  titlenhd  iisclin  per- 
petuity" of  said  land,  which  is  particularly  ()es;cribed  in' 'jkhe 
petition.  jigitized  byGoOglc 
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Without  notice  or  hearing,  other  than  was  afforded  by  an 
inspection  of  the  petition,  the  justice  issued  his  warrant, 
directed  to  the  sheriff,  requiring  him  to  summon  a  jury  and 
proceed  with  the  inquisition,  as  provided  by  said  section. 

The  sheriff  notified  the  legal  title  holders  residing  in  the 
•county,  and  the  occupant  of  the  land  and  stable,  of  hia  inten- 
tion to  hold  the  inquest,  and  uf  the  time,  i)lace  and  purpose 
of  it. 

The  appellant,  Tracy,  who  is  the  vendee  in  possession  of  the 
land  under  verbal  contract,  appeared  and  filed  an  answer  with 
the  sheriff,  before  the  jury  was  sworn,  in  which  he  denied 
'*that  the  land  and  property  sought  to  be  condemned  by  the 
proceedings  herein  is  necessary  for  said  company  in  the  con- 
struction or  repair  of  said  road,  or  for  their  necessary  works  or 
buildings,"  and  controverted  the  right  of  the  company  to  take 
or  condemn  his  property.  The  issue  presented  by  the  answer 
was  not  considered  by  the  inquest,  the  verdict  of  the  jury  being 
confined  to  the  question  of  compensation  alone. 

The  sheriff  returned  the  verdict  to  the  circuit  clerk  of  the 
county,  who  received  and  filed  it,  during  li  regular  term  of  the 
circuit  court,  on  a  subsequent  day  of  which  the  verdict  was 
confirmed. 

From  that  judgment  this  appeal  is  prosecuted. 

During  a  former  term  of  this  court  appellee's  motion  to 
quash  the  supersedeas  and  dismiss  the  a])peal  was  overruled. 
(78  Ky.,  809.) 

The  appellants  insist  that  the  proceedings  were  erroneous: 

1st.  Because  the  inquest  was  filed  and  heard  during  a  regular 
term  of  the  circuit  court. 

2d.  Because  F.  H.  Brown,  a  nonresident  (owner  of  an  interest 
in  the  property,  was  not  notified  of  any  of  the  proceedings.   • 

8d.  Because  the  necessity  for  the  taking  of  their  property 
for  a  public  purpose  was  not  shown  by  the  appellees. 

We  will  dispose  of  these  questions  in  the  order  stated. 

1st.  Appellants  rely  upon  a  clause  in  the  18th  section  of  ap- 
pellee's charter  as  forl)idding  the  hearing  at  the  same  term 
which  the  verdict  was  returned. 

After  specifying  by  whom   the  verdict  shall    be  signed,  re- 
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turned  and  filed,  that  clause  provides  that  **8uch  verdict  shall 
be  confirmed  by  the  circuit  court  at  its  next  regular  term,  if 
no  sufficient  reason  is  shown  by  either  party  for  setting  it 
aside." 

This  does  not  require  the  term  to  be  commenced  and  the 
trial  had  after  the  verdict  shall  have  been  filed. 

It  secures  to  the  propert^y  owner  the  right  to  a  hearing  after 
the  return  of  the  verdict,  and  during  a  regular  term  of  the 
court,  and  it  does  not  matter  when  the  term  may  have  begun, 
provided  a  reasonable  opportunity  for  preparation  be  given  the 
parties. 

The  appellants  were  given  four  days  to  prepare  for  trial  after 
the  verdict  was  filed,  and  the  number  of  witnesses  examined, 
who  appear  to  know  all  about  the  property  and  its  nearness  to 
the  court,  show  that  a  sufficient  opportunity  to  be  heard  was 
accorded  to  both  parties. 

2d.  Notice  to  the  owners  is  not  expressly  required  by  th(^ 
charter  to  be  given  in  any  stage  of  the  proceedings,  l)ut  we 
think  the  charter,  by  necessary  implication,  renders  notice  in- 
dispensable. 

It  gives  the  right  to  an  appeal,  and  unless  notice  of  the  pro- 
ceedings is  required  and  a  hearing  given  such  right  would  be 
of  little  value. 

There  is  also  a  provision  in  the  charter  auth(jrizing  an  agree- 
ment for  coiTippiisation  to  be  nuule  by  the  company  with  the* 
owner  hofon^  the  ap))lication  for  the  writ  of  ad  quod  damnum, 
and  certain  notice  to  the  owner  is  contemplated  by  this  provi- 
sion, as  an  agreement  could  not,  without  notice,  be  made  with 
him. 

And  as  it  does  not  confine  the  jury  to  a  view  of  the  property 
alone  in  fixing  the  damages,  evidence  may,  therefore,  be  given 
on  the  question  of  just  compensation,  and  notice  to  afford  an 
opportunity  to  adduce  the  evidence  is  essential. 

These  provisions,  when  coupled  with  the  restriction  that  the 
property  must  be  necessary,  as  hereafter  shown,  to  the  use  by 
the  company  in  discharge  of  a  public  duty,  indicate  an  inten- 
tion upon  the  part  of  the  legislature  to  require  notice  to  the^ 
owners  of  the  proceedings. 

It  is  true  that  this  court,  in  the  case  of  Harper  v.  The  L.  & 
O.  R.  R.  Co.,  2  Dana,  227,  held  that  it  was  not  indispensable- 
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that  the  notice  to  the  owner  of  the  land  should  be  by  personal 
service,  but  it  is  said  in  that  case  the  law  did  not  require  such 
notice,  yet  *'there  is  much  propriety  in  giving  it." 

Of  course,  if  the  appellee's  charter  did  not  expressly  or  by 
necessary  implication  require  notice,  none,  according  to  that 
case,  would  have  to  be  given. 

In  the  case  of  Cowan  v.  Glover,  &g.,  H  A.  K.  M.,  357,  notice 
was  not  dispensed  with  except  as  to  nonresidents  of  the  county, 
and  such,  we  think,  is  the  purport  of  the  appellee's  charter. 

And  as  to  F.  H.  Brown,  who  is  a  nonresident  of  the  State, 
no  notice  was  necessary,  because  nonresidency  of  the  owner  is 
one  of  the  grounds  on  which  an  application  for  the  writ  might 
be  made,  and  the  impracticability  of  giving  notice  to  such  an 
owner  would  greatly  retard,  if  not  entirely  defeat,  the  comple- 
tion of  the  road. 

And  in  this  particular  case  the  necessity  for  giving  him  no- 
tice is  greatly  limited  l)y  the  fact  that  the  occupant  and  claim- 
ant of  the  land  and  the  resident  legal  title  holders  are  all 
before  the  court  upon  sufficient  notice. 

8d.  It  does  not  appear  from  the  record  that  the  question 
whether  the  property  sought  to  bo  condemned  was  necessary 
for  a  puljlic  use,  was  considered  or  dispi^sed  of  in  any  stage  of 
the  proceedings,  either  at  the  intpiisition  or  before  the  circuit 
court,  except  to  the  extent  of  rejecting  or  disregarding  the  an- 
swer of  the  appellants,  which  ])resented  an  issue  upon  that 
question. 

No  evidence  was  offered  by  either  party  relative  to  the  char- 
acter of  tiie  use  or  the  necessity  of  the  taking,  and  as  the  bur- 
den is  on  the  company  to  establish  its  right  to  have  the 
property  condemned,  the  pleadings,  in  the  absence  of  evidence, 
must  determine  the  question. 

The  application  of  the  company  to  tiie  justice  of  the  peace 
does  not  disclose  its  purpose  in  seeking  the  condemnation  of 
the  property  further  than  its  desire  to  obtain  the  title  and 
use  thereof  in  perpetuity. 

What  kind  of  use  or  whether  any  necessity  exists  for  the 
taking- of  this  property  does  not  appear  by  the  petition  or  ap- 
plication  or  in  any  part  of  the  proceedings.     The  petition  of 
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the  company  is,  therefore,  defective.  But  the  answer  of  the 
appellants  cured  the  defect  in  the  petition  by  alleging  that  it 
was  not  necessary  to  the  public  use  that  their  property  should 
be  taken,  thus  supplying  the  defective  petition  with  the  neces- 
sary averments  that  had  been  omitted,  and  at  the  same  time 
denying  their  truth. 

A  complete  issue  was  thus  made  by  the  answer,  and  the  bur- 
den was  on  the  appellee,  under  the  pleadings,  to  show  the 
existence  of  the  essential  prerequisites  to  its  right  to  take  the 
property. 

It  is  erroneous  to  suppose  that  the  legislature  is  beyond  the 
control  of  the  courts  in  exercising  the  ])ower  of  eminent  do- 
main, either  as  to  the  nature  of  the  use  or  the  necessity  for 
the  use  of  any  particular  property. 

For  if  the  use  be  not  public  or  no  necessity  for  the  taking 
exists,  the  legislature  can  not  authorize  the  taking  of  private 
property  against  the  will  of  the  owner,  notwithstanding  com- 
pensation may  be  required. 

The  courts  can  not  control  or  supfjrvise  the  propriety  or  pel- 
icy  of  the  condemnation  authorized  by  the  legislature,  i)ut  this 
uncontrolled  power  does  not  authorize  the  legislature  to  **fo 
determine  that  the  use  is  public  as  to  make  the  determinatinn 
conclusive  upon  the  courts.  *  *  The  existence  of  the  public 
use  in  any  class  of  canes  is  a  question  to  be  determined  I)y  the 
courts.''  (Mills  on  Eminent  Dt)main,  section  10,  and  author- 
ities there  cited. )  , 

And  it  is  clear,  from  authority,  that  even  where  it  is  con-  | 

ceded    that  the  use  is  pu})lic  the  necessity  and  extent  of  the  i 

exercise  of  the  power  of  eminent  domain  belongs  to  the  legisla- 
ture, subject  to  two  conditions:  First,  that  just  compensation 
shall  be  made;  and,  second,  that  the  property  desired  to  be 
condemned  will  conduce,  to  some  extent,  to  the  acctnnjilish- 
ment  of  the  public  ol)ject  to  which  it  is  to  be  devoted. 

With  the  degree  of  necessity  or  the  extent  to  which  the 
property  will  advance  the  public  purpose  the  courts  have 
nothing  to  do;  that  belongs  to  the  legislature  as  apolitical 
question,  and  it  is  not  judicial,  except  so  far  as  the  legislature 
may  make  it  so,  by  clothing  its  agents  with  judicial  power  and 
investing  the  modp  of  procedure  to  condemn,  with  th»^  sub- 
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stance  and  forms  of  judicial  process,  which  is  often  done,  as 
in  the  charter  before  us,  by  the  legislature. 

The  doctrine  established  in  New  York  is  that  the  courts  are 
to  determine  the  necessity  and  the  owner  may  contest  that 
question  as  well  as  whether  the  use  is  public.  The  limit  there 
to  the  grant  of  the  power  of  eminent  domain  is  that  the  prop- 
erty sought  to  be  acquired  must  be  for  purposes  of  the  corpora- 
tion, and  reasonably  necessary  to  it  in  the  discharge  of  its  duty 
to  the  public,  and  we  think  such  should  be  the  rule  w^here  the 
legislature  submits  the  determination  of  the  necessity  to  the 
<50urts  or  other  agencies. 

Where,  however,  the  legislature  acts  primarily,  and  author-  • 
izes  the  condemnation  and  selects  the  particular  property  to 
be  condemned,  the  degree  of  necessity  is  wholly  with  the  legis- 
lature, if  any  necessity  exists  at  all,  and  the  purpose  be  a  pub- 
lic one. 

Necessity  and  a  public  use  must,  in  all  cases,  exist  as  a  con- 
■dition  precedent  to  the  legal  right  to  enforce  the  remedy  given 
to  condemn,  and  the  company  is  not  the  judge  of  the  existence 
of  the  necessity  or  of  the  character  of  the  use,  both  belong  to 
the  courts.  Under  the  charter  before  us  the  circuit  court  is 
required  to  bear  the  parties,  and  if  any  sufficient  reason  be 
shown  by  either  of  them  for  setting  aside  the  verdict,  it  is  the 
duty  of  the  court  to  refuse  to  confirm  it. 

The  circuit  court  having  jurisdiction,  therefore,  to  determine 
what  is  a  sufficient  reason,  which  necessarily  means  a  legal 
reason  for  setting  aside  the  verdict,  ought  to  have  disposed  of 
the  issue  presented  by  the  pleadings. 

That  issue  was  simply  that  the  use  to  which  the  property 
was  sought  to  be  applied  was  not  public,  and  there  was  no 
necessity  for  taking  the  property  even  if  the  use  were  public. 
The  affirmative  of  both  propositions  was  held  by  the  appellee, 
and  it,  therefore,  became  its  duty,  the  conditions  precedent  to 
its  right  to  take  the  property  being  denied,  to  show  that  the 
object  was  public,  and  there  was  a  necessity  for  the  appropria- 
tion of  the  property  to  it.  These  things  being  affirmatively 
shown,  the  legal  sufficiency  of  the  verdict  was  the  only  matter 
which  remained  for  the  court's  consideration. 

The  mere  fact  that  the  appellee  alleged  that  it  desired  the 
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property  was  insufficient  to  show  that  there  was  a  necessity 
for  taking  it  or  that  the  purpose  was  public,  as  the  word 
'*wanted"  as  used  in  the  charter  is  not  synonymous  with  de- 
sired, but  it  was  used  by  the  legislature  in  the  sense  of  ueces- 
sary,  as  shown  by  the  ordinary  and  common  sense  reading  of 
the  section  quoted,  by  its  use  in  the  12th  and  14th  sections  of 
the  charter,  and  by  the  substitution  for  it  of  the  word  required 
in  the  18th  section,  which  dijects  that  the  damages  for  **the 
use  and  occupation  of  the  property  required  by  said  company 
must  1)6  assessed  under  oath." 

The  company  is  restricted  to  the  taking  of  such,  and  so  much 
property  as  is  reasonably  necessary  to  the  construction  or  re- 
pair of  its  road  or  works,  and  in  order  to  prevent  it  from  be- 
coming its  own  judge  the  issue  presented  by  the  appellants 
should  have  been  heard  and  determined  by  the  circuit  court, 
and  if  th^  company  had  failed  to  show  the  necessity  or  the 
public  nature  of  the  use  according  to  the  rule  herein  laid  down^ 
the  court  should  have  refused  to  confirm  the  verdict. 

It  is  not  necessary  to  elaborate  the  consequences  which  would 
flow  from  the  doctrine  that  a  corporation  or  the  legislature 
could  conclusively  determine,  whether  right  or  wrong,  either 
of  these  tpiestions;  or  to  ex])ose  the  inefliciency  of  the  consti- 
tutional guarantee  of  the  rigiit  to  private  property  by  citing  in- 
stances where  it  might  l)e  taken,  if  such  were  the  law,  for 
I)rivate  use.  It  is  sufficient  to  say  that  the  legislature  did  not 
in  this  charter  ass(^rt  the  right  or  delegate  the  power  to  the 
company  to  determine  these  questions,  but  left  them  with  a 
competent  tribunal,  before  which  all  parties  are  entitled  to  be 
heard. 

It  is  proper  to  say,  as  this  case  must  go  back  for  a  new  trial, 
that  it  is  no  longer  an  open  (piestion  that  railroads  do  belong 
to  that  class  of  uses  considered  public,  and  any  property  which 
is  reasonably  necessary  to  the  appellee  in  the  construction  or 
repair  of  its  road  or  works  may  be  lawfully  appropriated 
under  its  charter. 

As  the  appellee  had  the  right,  by  express  provision  of  its 
charter,  "to  proceed  to  construct  their  said  road  as  soon  as 
the  first  verdict  of  the  jury  shall  i)e  returned,  whether  the 
same  be  set  aside  and  a  new  jury  ordered  or  not,"  it  was  sug- 
gested to  our  minds,  and  we  expressed  our  apprehension  in  a 
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former  opinion  herein,  that  great  danger  and  irreparable  in- 
jury might  result  from  the  entry  of  the  company  and  destruc- 
tion of  the  property,  but  we  are  satisfied  that  the  clause  of  the 
charter  quoted  authorizes  the  company  to  enter  so  soon  as  the 
first  verdict  may  be  returned  and  the  compensation  paid  to 
the  owners,  or  deposited  with  the  sheriff  under  the  control  of 
the  court,  for  the  authority  in  support  of  this  position  is  too 
well  established  to  be  overturned  in  the  cases  of  Jackson  v. 
Minn.,  4  Littell,  t\2H;  Duncan  v.  Mayor  of  Louisville,  8  Bush, 
105;  Gashweller  v.  Mcllvay,  1  Mars.,  8. 

And  should  the  company  undertake  to  enter  and  take  posses- 
sion of  ])ropprty  which  it  had  caused  to  be  condemned,  but 
that  was  neither  necessary  to  nor  for  a  public  use,  the  owner 
could  prevent  the  entry  by  injunction,  and  thus  protect  him- 
self from  an  unlawful  taking  or  application  of  his  property, 
and  we  are,  therefore,  of  the  opinion,  after  mature  delibera- 
tion, that  the  supersedeas  which  we  refused  to  discharge  on 
the  motion  of  the  appellee  was  improperly  issued,  and  ought 
to  have  been  discharged,  as  the  remedy  of  the  appellants  was 
otherwise  complete,  and  would  ati'ord  them  ample  protection 
against  an  entry  before  confirmation  or  the  netting  aside  of 
the  verdict. 

Wherefore,  the  judgment  is  reversed  and  cnui-e  remand(»d, 
with  directions  to  grant  appellants  a  new  trial  upon  principles 
not  inconsistent  with  this  opinion. 

1).  G.  Falconer,  Huston  &  Mulligan  and  \Vm.  Lindsay  for 
appellants, 

Breckinridge  &  Shelby  for  appellee. 
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NORTON  V.  MOUNT  SAVAGE  FUKNACE  CO.,  &c. 

Filed  M»iy  11,  18«3. 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Jud^e  Hines,  affirming. 

For  reasons  assif^ned  in  the  case  of  Miller  v.  McCrory,  White  &  Co.,  ante.. 
784,  the  judgment  of  the  court  below  is  affirmed. 
B.  Bacon  for  appellant. 
K.  H.  Blain  and  Barret  &  Brown  for  tippellees. 
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BALDWIN  &   CO.  V.  FIRST   NATIONAL   BANK  OF  RIPLEY,  O.,  &c. 
Filed  May  12,  1882. 
Appeal  from  Fleming  Circuit  Court. 
OpinioD  of  the  court  by  Jud^e  Hines,  aflSnninR. 

Where  two  purchasers  of  the  same  property  are  equally  innocent,  and  the 
vendor  is  insolvent,  the  second  purchaser  will  be  protected  where  he  has  ob- 
tained possession  of  the  property  under  his  purchase,  without  notice  of  the 
prior  claim,  and  the  first  purchaser,  by  leaving  the  possession  with  the  ven- 
dor, has  enabled  him  to  perpetrate  a  fraud  by  making  a  second  sale. 

Thos.  L.  Given  for  appellants. 

W.  S.  Botts,  J.  P.  Harbeson  and  W.  H.  Cord  for  appellees. 

LONGvSHAXV  v.   LINNING  &  JACKSON. 
Filed  May  11,  1882. 

Appeal  from  Caldwell  Circuit  Court. 
Judge  Hines  delivered  response  of  court  to  petition  for  rehearing. 

In  affirming  on  niotion  as  a  delay  case  the  court  acts  and  decides  upon 
an  inspection  of  the  record,  and  not  upon  the  statement  of  counsel  for  the 
appellaut. 

L.  Pepper  for  appellant. 

H.  Burnett  for  appellees. 

HODGE  v.  COMMONWKALTH. 
Filed  May  23,  1882. 

Appeal  from  Crittenden  Circuit  Court. 
Opinion  of  the  court  by  Judge  Hargis,  affirming. 

1.  Indictment  under  local  option  law  in  Marion  District,  No.  1,  of  Critten- 
den county,  was  sufficient  in  this  case. 

2.  It  is  not  necessary  to  allege  that  the  local  option  law  was  not  repealed, 
under  which  the  indictment  was  found  in  this  cape. 

Wm.  Lindsay  for  appellant. 
P.  W.  Hardin  for  appellee. 

MENZIES  V.  FARMERS  BANK  OF  KENTUCKY. 

Filed  May  13,  1882. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor,  affirming. 

1.  The  endorsement  upon  a  bill  **Pay  A  or  order  on  account  of  B,"  does 
not  invest  A  with  title  to  the  bill,  but  operates  as  a  notice  that  A  holds 
the  bill  in  trust  for  B,  and  that  neither  A  nor  his  endorsers  have  any  in- 
terest in  it. 

2.  Presumption  as  to  residence  of  drawer  or  endorser  of  a  bill  of  exchange 
—Notice— If  at  the  time  the  bill  or  note  i3  drawn  or  endorsed  the  party  re- 
sides at  a  certain  place,  thd  holder  may  presiime  that  he  resides  there  at  its 
maturity,  and  send  notice  accordingly,  unless  he  has  received  information 
that  the  draw^er  or  endorser  has  channed  his  residence. 

3.  Where  the  endorser  is  in  the  habit  of  receiving  mail  at  two  or  three 
postoffices,  notice  sent  to  either  is  sufficient. 

General  direction  by  endorser  that  notices  should  be  sent  to  a  particular 
postoffice  will  not  be  restricted  by  the  intention   of  the  endorser  that  the 
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direction  should  apply  only  to  paper  on  which  he  was  primarily  liable, 
unless  he  can  show  that  the  direction  was  understood  in  the  restricted  sense. 

4.  Innoceqt  holder  of  a  bill  of  exchange  can  not  be  affected  by  a  parol 
a^rreement  between  the  parties  thereto,  of  which  agreement  said  holder  had 
no  knowledge. 

Stevenson  &  O'Hara  for  appellant. 

McKee  &  Finnell  for  appellee. 

BEKGMEYER  v.  COMMONWEALTH. 
Filed  May  25,  1882. 
Appeal  from  Greenup  Circuit  Court. 
Opinion  of  tha  court  by  Judge  Hargis,  affirming. 

Under  the  local  option  law  of  Greenup  county  (volume  2,  Acts  1878, 
page  643)  the  sale  or  disposal  by  bargain,  of  either  spirituous,  vinous  or 
malt  liquors,  in  quantities  less  than  one-half  gallon,  is  punishable  by  the 
same  penalty  as  in  cases  of  keeping  a  tippling  house  under  the  General 
Statutes,  namely,  160. 

Roe  &  Roe  and  Wm.  Lindsay  for  appellant. 

P.  W.  Hardin  for  appellee. 

BRIGHT  V.  COMMONWEALTH. 
Filed-  May  £5,  1882, 
Appeal  from  Fleming  Circuit  Court. 
Opinion  of  the  court  by  Judge  Pryor,  affirming. 

Appeal  allowed  by  an  act  which  does  not  prescribe  the  time  in  which  thfr 
appeal  should  be  taken  is  governed  by  the  provisions  of  the  Civil  and  Crim- 
inal Codes. 

Appeal  from  county  to  circuit  court  in  this  case  should  have  been  taken 
in  sixty  days  from  the  rendision  of  the  judgment. 

W.  J.  Heiidrick  for  appellant. 

P.  W.  Hardin  for  appellee. 

MOORE,  &c.  V.  McDowell,  &c. 

Filed  May  25.  1882. 

Opinion  of  the  court  by  Judge  Pryor,  reversing. 

Appeal  from  Fleming  Circuit  Court. 

2.  Election  to  decide  whether  or  not  a  new  charter  should  be  adopted  by 
the  citizens  of  Flemingsburg  was  properly  held  by  the  town  clerk,  instead 
of  by  the  clerk  of  the  regular  county  and  district  election. 

The  act  creating  the  new  charter  provides. that  at  the  first  regular  election 
"the  clerk  of  the  election  shall  open  a  poll  book, "  etc,  to  decide  whether 
the  charter  shall  be  adopted.  Held— That  under  this  provision  the  election 
held  by  the  town  clerk  was  valid. 

2.  In  the  construction  of  a  section  of  the  charter  in  this  case  "it  is  proper 
to  consider  not  only  the  subject-matter  of  the  entire  law  in  order  to  arrive 
at  the  legislative  intent,  but  the  charter  for  which  the  act  in  question  was 
intended  as  a  substitute. " 

J.  &  J.  W.  Rodman,  M.  M.  Teagar,  W.  J.  Hendrick  and  Jas.  W.  Ander- 
son for  appellants. 

Andrews  &  Sudduth,   J.  P.  Harbeson,  Wm.    Lindsay  and  A.  Duva41   for   t 
appellees.  Oigitized  by  vjOOQLC 
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THE  SUPERIOR  COURT  BILL. 


In  the  enrolled  copy  of  the  Superior  Court  Bill  there  is  an 
error. 

Section  18  reads  as  follows:  ** Sections  1,  2,  8,  4,  5,  9,  11  and 
12  of  article  11,  chapter  28  of  the  General  Statutes  of  Ken- 
tucky, shall  be  applicable  to  the  Superior  Court." 

In  enrolling  the  original  bill  the  word  **eleven"  was  substi- 
tuted for  II  (two). 

What  effect  this  mistake  may  have  is  a  question  much  easier 
to  ask  than  to  answer?  It  may  be  a  serious  matter,  if  the  in- 
genuity of  the  lawyers  and  courts  con  not  find  some  proper 
mode  of  avoiding  any  trouble  or  annoyance  on  account  of  it. 
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APPEALS— Continued.  Page. 

81,  court  of,  reverses  for  errors  appearinf?  In  record  only 688 

38.  statutory  guardian  has  right  to  control  his  ward  in  prosecuting 

appeal 638 

88.  clerical  misprision— motion  must  be  made  to  set  aside  in  lower 

court  before  appeal 618,  519 

54.  from  satisfied  judgments— article  l^  A.  E.  Richards 648 

35.  appellant  can  not  dismiss  appeal  after  finding  that  the  decision  is 

adverse  to  his  wishes 625 

•36.  can  not  be  taken  before  an  order  is  made  or  judgment  rendered 

in  court  below 686 

37.  can  not  be  taken  after  two  years  from  date  of  judgment 687,  708 

:38.  order  repealing  original  judgment  can  not  render  an  appeal  proper 

after  two  years  from  the  rendition  of  the  first  judgment 687 

S9.  no  appeal  from  reversed  judgment 689 

•40.  no  appeal  from  order  refusing  to  punish  for  contempt 698 

-41.  objection  raised  for  first  time  on  motion  for  new  trial  will  not  be 

considered  by  Court  of  Appeals 698 

42.  judgment  quashing  return  upon  order  of  attachment  is  not  a  final 

order  In  the  meaning  of  the  Code,  from  which  an  appeal  will  lie.  706 
-43.  failure  to  demur  deprived  defendant  of  his  right  to  object  in  Court 

of  Appeals 766 

44.  right  of  appellant  to  prosecute  an  appeal  will  not  be  determined  by 

the  Court  of  Appeals  where  no  appeal  was  prayed  in  the  court 

below,  and  there  is  no  record  showing  the  evidence  upon  which 

the  conviction  is  based 794 

46.  the  whole  record  should  be  brought  to  Court  of  Appeals 794 

46.  in  aflirming  as  a  delay  case  the  court  acts  and  decides  upon  an 

inspection  of  the  record,  and  not  uppn  statement  of  counsel  for 
appellant 822 

47.  appeal  allowed   by  an   act  which  does  not  prescribe  the  time  in 

which  tne  appeal  should  be  taken   is  governed   by  the  Civil  and 
Criminal  Coaes 828 

APPOINTMENT- 

when  governor  may  appoint  judge  of  Court  of  Appeals 2 

APRAISEMENT— 

1.  time  and  place  should  be  named  in  notice  of 82 

2.  time  should  not  be  fixed  for  same  day  notice  is  given 82 

3.  claimant  is  liable  only  for  the  value  of  the  property  as  appraised, 

and  interest  thereon 384 

4.  law  requiring,  under  decretal  sales,  does  not  apply  to  debts  created 

before  its  passage    618 

5.  riffht  to  redeem  land  incorrectly  appraised  may  be  waived 621 

ARBITRATION- 

umpire  had  no  right  to  correct  award  withut  consent  of  arbitrators.  330 
ARGUMENTS  BEFORE  JURY— 

1.  trial   courts  have  large  discretion   in   limiting  arguments  before 

jury 88 

2.  plaintifiP  has  concluding  argument  in  action  for  false  imprison- 

ment and  malicious  prosecution 334 

ARREST— 

1.  private  person  may  make  arrest 211 

2.  whether  or  not  a  person  is  under,  is  a  conclusion  of  law 894 

3.  right  and  duty  of  peace  officer  to  make 497 

ASSESSMENTS-See  Taxation  :  Towns  and  Cities- 
power  to  assess  for  street  improvements  is  not  judicial 393 

ASSIGNMENT  OP  ERROUS- 

1.  sufficient  to  raise  question  discussed  in  this  case 183 

2.  must  specifv  errora  complained  of 537 

ASSIGNOR  AND  ASSIGNEE— 

1.  inadequacy  or  absence  of  consideration  no  valid  defense  to  action 

by  assignee 173 

2.  criterion  to  test  legal  defense  against  assignee 173 

8.  a  defense  or  set-off  to  he  available  against  assignee  must  have 

existed  before  notice  of  assignment 173 

4.  defenses  and  set-offs  against   assignee   sometimes  allowed    upon 

equitable  grounds  independent  of  the  statute I73 

5.  party  pleading  a  defense  or  set-off  in  equity  must  show  affirma- 

tively facts  necessary  to  raise  the  equity 173 

6.  assignee  of  bankrupt  can  maintain  an  action  to  set  aside  fraudulent 

conveyance .' >r:>  178      t 
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ASSIGNOR  AND  ASSIGNKE-Continued.  Page. 

7.  aHsignee  of  Dote,  put  on  footing  of  bill  of  exchange,  is  protected 

unless,  etc 329 

8.  obligor  in  a  note,  who  promises  to  pay  at  maturity,  is  not  estopped 

from  making  defense  against  nssifznee,  when  eto 337 

9.  in  an  action  on  an  assignment  the  recovery   is  limited  tn  the 

amount  paid  therefor 27S 

10.  fraudulent  assignment. of  notes  and  sale  of  personalty  set  aside 

in  thin  case 388 

11.  antedating  assignment  of  note  does  not  defeat  attachment 380 

la    the  assignee  of  a  sale  bond  is  substituted  to  the  rights  of  the  as- 
signor ...  896 

18.  where  the  assignee  of  a  note  executed  for  a  vicious  consideration 
receives  from  the  obligor  a   new  note  as  a  compromise  the  latter 

note  is  valid  S88 

14.  assignor  of  judgment  must  produce  and  file  writing 638 

16.  assignee  of  note  on   banlsrupt— what  he  must  allege  in   action 

against  assignor 640 

16.  assignee  of  note  secured  by  lien  on  land   sold  by  executory  con- 

tract can  not  \ye  deprived  of  his  lien  without  his  consent 6M 

17.  lien  of  assignee  in  such  a  case  is  prefen-ed  over  the  right  of  an       ^^^ 

assignee  in  bankruptcy .  694 

18.  assignment  by  debtor,  in  contemplation  of  insolvency,  with  design 

of  preferring  one  or  more  creditors,  will  operate  as  an  assignment 
for  the  benefit  of  all  his  creditors  in  proportion  to  the  amount  of 
their  respective  demands,  including  those  which  are  future  and 
contingent 689 

19.  assignor  in  action  against  assignee  must  allege  facts,  not  that  he 

sued  in  due  time,  eto 758 

20.  assignee  of  note  secured  by  lien  on  land    sold  by  executory  oon- 

trnct  can  not  be  deprived  of  his  Hen  without  his  consent 694 

21.  assignees  in  bankruptcy  take  the  property  of  the  bankrupt  subject 

to  all  claims  which  might  ha\e  been  asserted  against  the  bank- 
rupt   594 

22.  assignees  in  bankniptt  y  are  not  innocent  purchasers 694 

23.  assignment  by  debtor  in  contemplation  of  insolvency 622 

24.  surety  of  insolvent  debtor  is  entitled  to  benefit  of  debtor's  assign- 

ment as  an  ordinary  creditor  . .  623 

25.  failure  to  give  bond  sufficient  cause  for  discharging 324 

2(S.  antedating  assignment  of  note  does  not  defeat  attachment 389 

27.  where   no   bond   is  requirt^d  a  defective  bond  does  not  affect  its 

validity 389 

28.  defective  bond  d(H'S  not  afTect  the  validity  of  the  attachment    389 

29.  may  be  executed  by  officer  to  whom  it  is  directed 421 

30.  debt  may  be  attached  by  delivering  copy  of  the  order  describing  it.  421 

31.  executed  with  notice  sreoifying  debt  attached   gives  priority  over         ^ 

others 421 

32.  judgment  quashing  return  upon  order  of  attachment  is  not  a  final 

order  in  the  meaning  of  the  Code,  from  which  an  appeal  will  lie.  708 

33.  pl.iiutiff  in  action  against  garnishee  for  failure  to  make  a  satis- 

factorj'  disclosure  may  sue  out 710 

34.  sale  of  attached   prt)perty   by  the  court   during  the   litigation  is 

presumed  to  have  been  to  the  interest  of  the  litigants 775 

35.  failure   to  adjudge  in   terms  that  the  order  of  attachment  was 

wrongfully  obtained  was  not  erroneous 776 

ATTKSTATION- 

of  transcript  by  oitv  judge  after  sixty  days  from  rendition  of  judg- 
ment in  appeal  from  city  to  circuit  court 685 

ATTORXKY- 

1.  where  client  contracts  with  two  attorneys  for  services,  the  with- 

drawal of  one  rescinds  the  contract  as  to  both,  but  the  one 
attending  to  the  case  is  entitled  to  re<isonable  compensation «S9 

2.  for  resistance  to  recovery  in  action  for  ejectment— -|7oO  improperly 

allowed 626 

3.  attorney's  fees  part  of  damages  in  this  case 612 

4.  has  no  lien  upon  land  for  services  in  defending  grantee  in  suit 

brought  by  grantor  to  rescind  the  sale 099 
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AUDITOR'S  AGENT-  Page. 

1.  act  antborizin^;  auditor  to  appoint  ajrents  to  attend  to  revenue 

matters,  approved  April  29,  18b0,  is  constitutional 407 

2.  iF  not  a  constitutional  officer 407 

8.  term  is  limited  by  the  terra  of  the  auditor  who  appoints  him 407 

4.  is  authorized  to  take  such  Me\:s  in  county  courts  as  are  necessary 

to  rectifv  errors  of  the  assessor 407 

BAIL  AND  BAIL  BONDS— 

1.  surety  in.  not  bound  by  sisruature  written  by  his  oral  direction 19 

2.  not  invalidated  by  irregularities 19 

3.  section   So  of  Criminal  Code  applies  to  construction  not  to  execu- 

i ion  of 19 

4.  lial)ility   of  \x\\\   for  appearance   of  accused,  who   has  absconded 

through  fear  of  mob  violence— what  I  ail  must  prr)ve  before  re- 
leas<»d     441 

5.  statute  requi ring  aflidavit  and  proof  of  claim  against  decedents' 

estates  does  not  apply  to  Coinmonwenltb  as  to  claim  against  per- 
sonal re])resf»ntative  of  surety  on  bail  bond 623 

6.  Imil  bond  was  not  defective  because  of  omission  of  name  of  circuit 

court  in  which  defendant  was  requin^d  to  appear  and  answer 686 

7.  bail  may  surrender  prisoner  at  any  time  before  forfeiture  of  the 

bond  and  be  exonerat^^d 704 

8.  bail  may  arrest  defendant  or' direct  another  to  arrest  him,  by  an 

endorsenieiit  i)])on  a  certified  copy  of  the  bail  bond    704 

9.  when    appearance   of  def*^ndant    is    prevented    by    the    Common- 

wt'ilth  she  should  not  enforce  penalty  against  bail 704 

10.  when  appearance  of  the  defendant  is  pjwenttd  by  arrest  and  con- 
victifin   in  the  K.  S.  Circuit  Court  for  same  offense  the  p^»nalty 

shnuM  nit  be  enforced  against  bail 704 

BANKKrPTCY— 

1.  x>rotef'tion  papers  of  banlfrupt  must  be  pleaded— a  mere  exhibition 

is  not  sufficient  to  stay  proceedings  in  a  State  court 393 

2.  discharge  of  a   member  of  a  firm  does  not  release  him  from,  firm 

debrs    ...         • "   514 

3.  ])ers?)nal  judgment  against  discharged  bankrupt  erroneous 537 

4.  does  not  prevent  enforcement  of  lien  on  homestead  6558 

5.  State  courts  judicially  know  nothing  of  proceedings  In 639 

6.  assignees  in,  take  property  of  hankrupt  subject  to  all  claims  which 

miirht  have  been  asserted  against  such  bankrupt 694 

7.  assignees  in,  are  not  innocent  purchasers 594 

8.  surety  of  insohent  debtor   is  entitled   to   the   benefit  of  debtor's 

assignment,  as  an  ordinary  creditor 622 

9.  new   pron)ise   by  bankrupt,  after  disc*har.;e  to  pay,  is  enforcible..  613 

10.  new  j)r()miKe  by  bankrupt,  after  filing  his  petiticjn,  but  before  re- 

ceiving  his   discharge,    if  ma('e   for  a   new  (U)nsideration,   even 
though  inadequate,  is  enfor(M  Me 725 

11.  assignee  of  bankrupt  may  recover  money  paid  by  the  debtor,  before 

making  his  assignment,  in  fraud  of  bankrupt  law  ...  ...     772 

12.  what  is   nee  ssary  to  make  a  transfer  a  fraud   against  bankrupt 

law 772 

BASTAKD- 

mav  constitute  a  member  of  farailr  of  houst»keeper 658 

BKTTING  AND  GAMING— See  Gaming  and  Gamirg  Tables. 
BILLS  AND  NOTES- 

1.  possession  of  promissory  note  is  not  prima  facie  evidence  of  owner- 

ship   32 

2.  legal  presumption  as  to  ownership  of  promissory  note 32 

8.  burden  of  proof  as  to  ownership  c  f  promissory  note 32 

4.  innoc5ent  holder  of  commercial  i^aj  er,  acquired   in  good  faith,  is 

entitled  to  judgment -such  paper  was  procured  by  fraud  in  this 

case  from  the  maker 243 

6.  assignee  of  a  note  put  on  footing  of  bill  of  exchange  is  protected 
unless,  etc 829 

6.  obligor  in  a  note,  who  promises  to  pay  at  maturity,  is  not  estopped 

from  making  defense  against  assignee  wh»  n.  etc   887 

7.  fraudulent  asMgnment  of  notes  set  aside  in  this  c.ise 388 

8.  promise  must  be  averred  in  action  on  a  promissory  note 392 

9.  the  exhibition  of  the  note  will  not  obviate  necessity  of  averring 

promise 892 

10.  the  statement  of  the  consideration  is  not  equivalent  to  an  aver- 
ment of  promise  to  pay  it 892 
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BILLS  AND  NOTES— Continued.  Page. 

11.  the  assignee  of  a  sale  bond  is  substituted  to  the  rights  of  the  as- 

signor   896 

12.  note  executed   for  vicious   consideration— new  note  executed   by 

obligor  as  compromise  to  innocent  holder  of  is  valid 209 

13.  novation  of  a  not-e,  bv  altering  it  so  as  to  decrease  the  rate  of  in- 

terest, releases  the  obligors  not  cop  sen  ting  thereto 418- 

14.  gift  of  promissory  notes  on  oondition  that  the  donor  should  re- 

ceive,   during  his  life,  the  interest  accruing   thereon,  was   not 
revokable  by  will  in  this  cise 473 

15.  party  paying  note  to  fraudulent  holder  takes  the  risk  and  must 

bear  the  loss 781 

16.  the  endorsement  upon  a  bill,  *'Pay  A  or  ordtT,  on  account  of  B, " 

does  not  invest  A  with  title  to  the  bill,  but  operates  as  a  notice 
that  neither  A  nor  his  endorsers  have  any  interest  in  it 82^ 

17.  residence  of  drawer  or  endorser  is  presumed  to   be  the  same  at 

maturity  as  when  it  was  drawn   unless  information   of  change 
has  been  received 82S 

18.  where  the  endorser  is  in  the  habit  of  receiving  mail  at  two  or 

three  pontoffices,  notice  sent  to  either  is  sufficient 833 

19.  innocent  holder  of  a  bill  of  exchange  can  not  be  affected  by  a  parol 

agreement  between  the  parties  thereto,  of  which  agreement  he 

had  no  knowledge 82S 

BILL  OF  EXCEPTIONS— 

1.  oral  exceptions  may  be  reduced  to  writing  before  judgment 24& 

2.  not  regarded  if  not  filed  in  time  prescribed  by  law 392 

8.  a  bill  of  exceptions  signed  by  bystanders,  in  which  they  oertify 

tbat  in  is  *' substantially  correct  as  well  as  they  remember/'  is  not 

sufficient 47S 

BONDS- 

1.  claimant  of  property  sold  under  executions  may  sue  on  indemnify- 

ing bond,  whether  returned  or  not  by  the  sheriff 247 

2.  supersedeas  bond   by  personal  representative  does  not  bind  him 

personally 29S 

3.  failure  to  give  bond  is  sufficient  cause  to  discharge  attachment 884 

4.  liability  of  surety  on  administrator's  bond  for  rents 395 

5.  in  proceedings  on  claimant's  bond  notice  may  be  amended  in  dis- 

cretion of  court 384 

6.  in  suing  out  attachment  defective  bond  does  not  affect  the  validity 

of  the  attachment 88^ 

7.  sureties  on  bond  of  deputy  sheriff  are  liable  only  for  failures  of 

duty  during  the  term  of  the  sheriff 465 

8.  appeal  bond  is  valid  although  appeal  was  erroneous 62S 

9.  appeal  bond  must  be  enforced  in  ordinary  action 52)8 

10.  for  costs,  not  required  of  bank  when  brought  In  as  a  necessary 

party    sas> 

11.  bond  replevying  a  judgment  for  a  fine  for  contempt  of  court  ex- 

tinguished the  judgment  and  interest  in  this  case — 784- 

BOUND ARY- 

1.  when  a  boundary  line  is  to  be  drawn  between  two  points  it  must 

be  a  straight  line 634 

2.  visible  and  actual  boundaries  are  to  be  taken  as  the  abuttals  of  a 

survey 601 

3.  of  land  is  exclusively  a  question  of  law  when  the  recitals  of  the 

deed  are  unambiguous 601 

CAPIAS- 

caplas  for  costs  is  not  authorized 777 

CARRYING  CONCEALED  DEADLY  WBAPONS- 

countv  judges  and  justices  have  jurisdiction 364 

CHANGE  OF  VENUE- 

witnesses  mav  l)e  heard  for  and  against 8T 

CHURCHES  AND  CHURCH  PROPERTY- 

1.  trustees  have,  under  certain  circumstances,  power  to  sell  property 

devised  to  them,  ''to  be  used  and  occupied  and  enjoyed  as  a  par- 
sonage, ' '  and 776- 

2.  a  legislative  enactment  is  not  necessary  to  confer  the  power  to 

male  such  sale 77S 

CIRCUIT  COURTS- 

have  jurisdiction  to  enforce  the  payment  of  bonds  executed  in  the 
county  courts,  in  bastardy  cases 310 
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CIRCTTS  MOB  IN  FRANKFORT "is? 

CITY  COURTS— 

appeal:;  from  must  he  taken  in  sixty  days 469 

CIVIL  CODE- 

merely  regulates  practice  in  civil  ca^^es  and  can  not  determine  the 

validity  of  contracts 617 

CIVIL  OFFICER— 

that  memtx^r  of  grand  jury  is  a.  not  ground  for  setting  aside  an  in- 
dictment    328 

CLAIMANTS- 

of  propertv  levied  on  are  liable  for  appraised  value  only 384 

CLERICAL  MISPRISION- 

1.  it  is,  to  render  judgment  for  great-er  than  legal  rate  of  interest  on 

petition  praying  for  legal  rate  only 619 

2.  it  is  not,  to  render  judgment  for  10  per  cent,  interest  on  petition 

on  note  bearing  10  per  cent,  praying  judgment  for  debt,  interest 

and  costs 518 

CLERKS— 

1.  where   two   certificates  of   acknowledgment   have   been    made   by 

deputy  clerk,  one  in  his  own,  the  other  in  his  principal'p.  name, 
the  Court  of  Appeals  will  not  investigate  the  question  as  to 
which  in  reality  took  the  acknowledgment 806 

2.  liable  for  failing  to  issue  execution 636 

8.  clerk  of  court  is  personally  liable  for  money  put  in  his  hands, 

whether  by  order  of  court  or  not 760 

4.  sureties  of  clerk  are  not  liable  for  money  put  in  his  hands  with 

out  order  of  court 760 

COFER— 

Chief  Justice— article  on,  by  A.  P.  Humphrey SSO* 

COMMON  SCHOOL  FUND- 

interest  of  colored  citizens  of  K(»ntucky  in.  Judge  Baxter's  decision.  629 
COMPOSITION  OF  DEBTOR  WITH  CREDITORS— 

1.  release  of  debtor  by  creditors  upon  payment  of  part  of  their  claims 

is  enforcible 529 

2.  benefit  of,  not  waived  by  debtor  making  a  general  assignment  —  529 
COMPUTATION  OF  TIME- 

if  from  an  act  done,  the  day  on  which  it  was  done  must  be  included; 

if  after  or  from  the  day  itself,  that  day  must  he  excluded 674 

CONSIDERATION- 

1.  desire  to  further  secure  pre-existing  debt— when  sufficient 173 

2.  inadequacy  or  absence  of,  no  valid  defense  to  action  by  assignee  . .  173 

3.  contract  in  consideration  of  love  and  affection  is  valid 326 

4.  defense  of  no  consideration  not  available  in  this  case 324 

6.  mere  inadequacy  of  price,  in  absence  of  fraud,  is  not  ground  for 

disturbing  sale 886 

6.  release  of  debtor  by  one  creditor  is  sufficient  to  sustain  release  of 

others 529 

7.  plea  ot  no  consideration   presents  an  issuable  defense,  to  which  a 

replv  is  necessary  in  a  suit  on  a  note,  bond  or  other  like  instru- 
ment    761 

constable- 
Is  not  liable  as  a  trespasser  for  proceeding  under  execution  wrong- 
fullv  addressed  to  him  by  clerk"  of  circuit  court 528 

constitutional  LAW- 

1.  an  act  to  amend  article  3  of  chapter  5  of  the  General  Statutes,  ap- 

proved February  23,  1874,  is  unconstitutional 42 

2.  act  of  April  9,  1880,  to  regulate  pav  and  salaries  of  certain  public 

officers  (Oathright  Fee  Bill  Act)  is  unconstitutional 110 

8.  subject  of  an  act  must  be  embraced  in  title 110,  334 

4.  act  for  raising  revenue  must  originate  in  the  house  of  representa- 

tives  110 

5.  •*An  act  in  relation   to  the  county  levy  of  Le^is  county  and  the 

collection  of  the  same"  is  unconstitutional        884 

6.  act  authorizing  subscriptions  of  stock  to  the  Iiancaster  &  Buckeye 

Turnpike  Road  Co.  is  unconstitutional        312 

7.  Auditor's  Agent  Act,  approved  April  29,  1880,  is  constitutonal.     .407 
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CONSTITUTIONAL  LAW-Continued.  Page. 

8.  "An  act  to  amend  the  charter  of  the  city  of  Covington,"  providing 

"that  all  actions  to  recover  from  said  city  the  amount  of  any 
taxes  or  assessmentn  which  have  lK?en  or  may  be  illegally  or  erro- 
neously Collected,  shall  be  prosecuted  within  i?ix  months  after  the 
cause  of  action  arose,  and  not  afterwards;"  is  constitutional  and 
valid  • 749 

9.  statute  fixing  punishment  at  confinement  in  the  penitentiary  for 

life  upon  third  conviction  for  like  offense  in  not  unconstitutional,  783 

10.  Sunday  law  (section  10,  article  17,  chapter  s>fl,  Gt^neral  Statutes)  is 

constitutional 788 

11.  "public  emoluments  or  pri\ileges"  as  used  in  section  1  of  Bill  of 

nights — special  privileges  may  Ix)  constitutionally  granted  to  one 
or  more  citizens,  where  the  rights  of  others  are  not  affected  hy  it,  798 

12.  a  mere  privilege  granted  by  the  legislature  for  the  exercise  of  a 

private  right  is  always  subject  to  repeal  until,  etc 798 

CONTEMPT  OF  COURT- 

1.  no  appeal  from  order  refusing  to  punish  for 69S 

2.  rules  for  contempt  are  not  required  to  be  issued  in  the  name  of  the 

Commonwealth 7H4 

3.  is  not  an  indictal)lH  offense 784 

4.  power  of  legislature  in  regulating  right  of  court  to  punish  for 784 

continuancp:— 

1.  what  party  applying  for  must  show 211 

3.  counter  alFidrtvi IS  not  all  wed    211 

3.  properly  refused  in  this  case 895 

4.  trial  should  not  l)e  postponed  on  affidavit  ns  to  what  can  be  proved 

by  absent  witn(»ss  when  the  adverse  party  consents  to  read   the 

affidavit  as  the  deposition  of  such  absent  witness  unk»S5,  etc 626 

CONTRACTS- 

1.  private  entertainment  without  contract  ci-eates  no  liability     36 

2.  rights  of  third  perstms  not  parties  to . . 3«i 

8.  implied  promise  to  pay  for  services  rendered 56 

4.  right  of  third  person  to  sue  on,  made  in  their  favor  . .    61,  315,  557,  754 

755 

5.  contracts  made  with  towns  and  cities  in  manner  not  authorized 

void 85 

6.  stipulation  in  written,  that  no  alteration  shall   he  made  by  parol 

agreement  is  invalid,  and  such  contract  may  be  changed  by  oral 
agreement 159 

7.  anteniiptial  contract— when  sustained ...     295 

8.  a  new  promise  to  pay  existing  debt  can  not  be  the  foundation  of 

an  action     300 

9.  new  promise  by  bankrupt  to  pay  existing  deht 300 

10.  a  third  person  may  sue  in  his  own  name  on  contract  made  in  his 

favor 315 

11.  contract  in  consideration  of  love  and  affection  is  valid 326 

12.  defense  of  no  considenition  not  available  in  this  case 324 

13.  when  acceptance  by  wife  is  accept^mce  liy  husljand 3:}5 

14.  taking  po^^session  of  land  maybe  equivalent  to  acceptance  of  deed,  335 

15.  where  several  promise  to  oonfribute  to  a  common  oliject  the  prom- 

ise of  each  may  be  a  consideration  for  the  promise  of  the  others  .  368 

16.  8ni)scribers  of   stoclj  to  turnpike  road  not  permitted  to  withdraw 

after  the  company's  incorporation  ....  368 

17.  parol  contracts  between  husband  and  wife  as  to  the  wife's  person- 

alty, in  the  husband's  possession  and  control,  will  not  lie  permit- 
ted to  interfere  with  the  husband's  creditors 395 

18.  and  this  rule  is  the  same,  notwithstanding  the  husband  may  have 

pnicticed  a  fr.iud  upon  the  wife 396 

19.  mental  capacity  to  contract,  what  constitutes 391 

20.  unskillfulness  or  weakness  of  mind  will  tie  considered  where  fraud 

is  charged 391 

21.  mere  inadequacy  of  price,  in  absence  of  fraud,  is  not  ground  for 

disturbing  sale 886 

22.  oral  con t met  to  convey  land  can  not  be  specifically  enforced 476 

'  23.  part  performance  of  oral  contract  to  convey  land  is  not  fiulBcient 

to  take  the  contract  out  of  the  statute  of  frauds 476 

24.  a  conditional  promise  should  be  averred  in  the  petition 446 

25.  proof  of  promise  to  pay  "when  able"  will  not  authorize  verdict  In 

absence  of  proof  of  ability  to  pay 446 
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26.  contract  by  one  person  for  benefit  of  another  may  be  accepted  and 

enforced  by  latter 557 

27.  contract  for  benefit  of  another  may  be  revoked  before  its  accept- 

ance by  the  person  for  whose  benefit  it  is  made 657 

28.  verbal  contract  of  lease  for  two  years  being   nonenforciblo,    the 

contract  price  was  also   nonenforcible 562 

29.  possession  of  land  under  parol  purchase  was  adverse 587 

30.  possession  of  land  under  parol  purch/iFe  dot^s  not  render  purchaser 

liable  for  rents  for  any  period  prior  to  institution  of  suit  to  re- 
cover possession 615 

81.  parol  purchaser  entitled  to  value  «»f  lasting  improvt^nicnt  n.ude  by 

him 616 

■32.  action  against  county  court  for  dauiages  for  breach  of  alleged  con- 
tract to  keep  paupers ....  618 

83.  waiver  of  right  to  plead  statute  cf  frauds,  and  enfoicemtnt   of 

verbal  contract. .  612 

34.  physician  treating  patient  by  request  nf  another  is  tntllled  to  com- 
pensation    656 

36.  verbal  promise  to  pay  debt  of  another  and  part  payment  thereof, 

do  not  constitute  cause  of  act  ion —  754 

36.  for  goods  purchast»d   for  city  of  IjOuisvLlle.  without  authority  of 

law.  thH  purchaser  is  resptinsibh"  to  the  seller,  although  the  latter 
charged  them  against  the  city  in  the  first  instance 766 

37.  verbal  vendor  of   unproductive  land,  rei:udiating    the   sfile,  is  re- 

quired to  pay  to  the  vendee  the  lunvha^  •  money  and  value  of  im- 
provements with  interest  thereon  frum  date  (.f  ouster 758 

38.  priunise   to    pay  debt  of  another,  if   niade   to   the    debtor,  is   not 

within  the  statute  of  frauds  765 

39.  where  two  purchasers  of  the  s:ime  pioperry  are  equally    innocent 

the  second  purchaser  will  be  protected  where,  etc 822 

CORONEKS— 

fee"?  of  phvsioisins  employed  by,  in  city  of  Louisville,  how  paid 615 

CORP  »llATIONS- 

1.  when  stockholder  has  no  right  to  sue  to  i»ssert  a  corporate  cau?e  of 

action  ...     .  13 

2.  when  fund  subscribed  for  a   particular  purpo.-e  may  be  otherwise 

appropriated  by 36 

7.  direct<>rs  not  liable  for  fund  apv)lied  to  purpose  s  not  designated  in 

the  subscription       36 

4.  8ubscripti(ms  for  stock   in,  not  relea.scd  l)y  ameiidment  to  the  act 

of  inoor])oration,  unless,  et<^ .    .  181 

6.  acceptance  of  amendments  by,  l^inds  eacii  sfcockhokhr  unless,  etc     181 

6.  it-  is  the  duty  of  turnpike  company  to  keep  road  fiee  from  oht'truc- 

ti<ms .' 355 

7.  rights  of  the  public  in  chartered  turnpikes 325 

8.  subscribers  of  stock  to  turnpike  road   not  permitted  to   withdraw^ 

after  the  company's  incorporation 368 

9.  one  subscriber  is  not  releasr»d  because  oth.ers  are  unable  to  ]^ay  . . .     471 

10.  whether  election  to   secretaryship  was  ]e«.,al  is  a  question  of  law    .  637 

11.  subscribers  of  stock  in,  can  not  withdraw 537 

12.  neither  stock   in  a  turnpil;e  road  comj.uiny,  which  beh  ngs  to  pri- 

vate individuals,  nor  the  corporate  powers  vested  in  them  can  be 

sold  under  judgment  ot  a  court 619 

COSTS— 

1.  bond  for,  not  required  of  bank  when  brought  in  as  a  necessary 

party 689 

2.  of  proct»edingfl  to  have  will  construed— paid  out  of  the  estate 541 

3.  appellant  is  required  to  pay  costs  of  c(»py  of  record  of  another  case 

improperly  made  part  <if  the  transcript 760 

4.  capias  for,  is  unauthorized 777 

5.  must  be  collected  by  ordinary  execution 777 

COUNTY  ATTORNEY  OF  LIN'COLN  COUNTY- 

right  of  appeal  in  certain  cases 328 

COUNTY  COURTS- 

1.  exercise  powers  not  exclqsively  judicial 42 

2.  may  be  prohibited   by  writ  of  prohibition   from  proceeding  in  a 

matter  out  of  their  jurisdiction   , 42 

S.  may  be  prohibited  from  assessing  property  for  taxation  under  the 
unconstitutional  act  of  February  23,  1874 ; 43 
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COUNTY  COURTS-Continued.  Page. 

4,  petitioners  to  oounty  courts   have  the  rJsrht  to   withdraw  their 

names  from  petition  and  sign  remonstrance 31$ 

6.  sboald  hear  and  determine  the  questions  made  on  the  relation  of 
the  auditor's  af3;ent  a^rainst  a  taxpayer  for  failing  to  give  in  his 
property  to  the  assessor,  etc 407 

6.  order  appointing  administrator  presumed  to  have  been  duly  made    423- 

7.  action  against,  for  damages  for  breach  of  alleged  contract' to  keep 

paupers 618 

8.  can  Invest  its  agent  with  power  to  contract  only  through  orders 

made  in  that  court. . .  «18 

ft.  is  presumed  to  have  performed  the  duty  required  by  law 693 

10.  county  creditor  should  be  compelled  to  show  that  the  sheriff  had 

in  his  hands  a  sum  sufficient  to  pay  his  claim  after  the  time  has 
expired  within  which  he  is  required  to  collect  the  county  le\'y 
and  pay  his  claim 692 

11.  county  judges  and  justices  of  the  peace  have  jurisdiction  of  prose- 

cutions for  carrving  concealed  deadly  weapons 36* 

COUNTY  JUDGE— Sw  County  Courts. 
COUNTY  JUDGE  OK  CARTER  COUNTY- 

wbat  are  uecessaiy  grounds  for  indictment  of  for  failing  to  vacati; 

his  seat 260 

COURT  OF  APKPALS— See  Appeals— 

1.  can  not  decide  cases  upon  issues  not  raised  by  the  pleadings 160 

2.  September  term,  1881,  notice  of 261 

3.  Chief  Justice  Joserph  H.  Lewis,  notice  of    261 

4.  Judge  Hiues,  notice  of 261 

5.  labor  of  judges  of      263 

6.  communication  in  regard  to  relief  of 402 

7.  propoptut  act  to  establish  Superior  Court  398 

8.  remarks  on  proposed  act 403 

COURTS  OF  EQUITY- 

1.  will  not  enjoin  collection  of  tax  for  irregularity  in  assessment 15d 

2.  where  i-emedy  is  complete  at  law   court  of  equity  properly   dis- 

misses action  without  prejudice 829 

3.  never  allows  an  estate  to  fail  for  want  of  trustee 670 

4.  court  of   may  suspend   execution    levy  and   sale  when   remedy  at 

law  is  inadequate  20ft 

5.  court  of  will  entertain  jurisdiction  of  controversy  between  trustee 

and  cestui  que  trust 208- 

CREDITOR'S  BILL— 

must  a  cr^itor  first  obtain  a  return  of  nulla  bona? 40 

CRIMINAL  LAW— See   Evidence;    Instructions;    Pleadings  and   Prac- 
tice in   Criminal  Actions— 

1.  detiiining  female  against  her  will 30 

2.  defendant  not  in  jeopardy  until  the  jury   has  been  empanelled 

and  sworn —     60 

3.  infant  repossessing  himself,  without  felonious  intent,  of  property 

sold  by  him  is  not  guilry  of  larceny 88- 

4.  words  '^intimidating,  alarming  and  disturbing"  in  act  of  April 

11,  1873,  imply  use  of  phvRical  force 21& 

5.  threats  to  prosecute  for  selling  whisky 210 

6.  self  defense  by  one  in  imminent  danger 239,  321 

7.  recklessly  discharging  pistol  and   accidentally  killing  another. 

manslaughter 23? 

8.  absence  of  lawful  f.^nce  does  not  justify  intentional  trespass  by 

driving  cattle  into  field  not  enclosed  by  a  lawful  fence 263 

9.  violation  of  local  option  law— when  accused  is  not  guilty  of 276 

10.  recklessly  using  or  dischnrging  pistol ...    821 

11.  effect  of  word  "felonious"  in  indictment 881 

12.  indictment   against     sheriff     for   negligently   suffering   prisoner 

charged  with  felony  to  escape 331 

13.  county  judges  and  jiistices  of  the  peace  have  jurisdiction  of  cod- 

c.=»a led  deadly  weapon  CHses.  364 

14.  cutting  and  c.irrj'ing  away  timber  constitutes  but  one  offense 894 

15.  renting  a  house  for  the  use  and  purpose  of  creating  a  nuisance  i^ 

an  offense  at  common  law ...   .      8P5 

16.  to  sell  whisky  without  license  is  no  offense  either  at  common   law 

or  under  the  statute  unless,  etc 895 
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17.  *' French  Pool"  or  "Paris  Mutnal**  is  a  contrivance  used  in  bet- 

ting, for  which  the  owner  is  liable 380« 

18.  indictment  of  jailer  for  willfully  suffering  prisoner  to  escape 471 

19.  whether  or  not  a  prisoner  was  lawfully  committed  is  a  question 

of  law 471 

30.  law  of  self-defense  expounded 474 

21.  right  of  person  attacked  to  pursue  his  assailant  until  he   has 

secured  himself  from  all  danger  474 

22.  larceny  is  not  a  d^ree  of  the  offense  of  robterj' 474 

23.  killing  a  peace  ofncer,  when  resisting  him,  knowing  him  to  he 

such  officer  is  murder,  if  not  knowing  him   to  be  such  o£Qcer, 
manslaughter —  497 

24.  law  of  self  defense  does  not  apply  in  such  a  case 497 

26.  erecting  fence  across  public  highway  is  punishable 685- 

26.  where  liquor,  sold  by  retail,  is  drunk  upon  adjacent  premises,  not 

under  control  of  seller,  the  stile  is  pimishable 694 

27.  negro  convicted  of  murder  was  not  depriv*  d  of  his  right  because 

both  grand  and  petit  juries  were  composed  of  white  persons  ex- 
clusively    740- 

28.  a  person  selling  only  liquors  should  not  he  deemed  a   merchant 

within  the  meaning  of  section  5,  article  8,  chapter  92,  General 
Statutes 756 

29.  capias  for  costs  is  not  aiithorized;  if  defendant  pays  fine  before 

commitment  he  should  be  released  from  the  custody  of  the  officer,  777 
80.  if  he  pays  after  !)eing  committed  to  jail  he  should  be  released  from 

imprisonment 777 

31.  statute  fixing  punisliment  at  confinement  in  penitentiary  for  life, 

upon  third  conviction  for  like  offense.  Is  not  unconstitutional    . .  783"- 
33.  rules  for  contempt  are  not  required   to  be  issued   in   the  name  of 

the  Commonwealth 784 

33.  contempt  of  court  is  not  an  indictable  offense 784 

34.  power  of  legislature  In  regulating  the  right  of  court  to  punish  for 

contempt 784 

CROSS  APPEAL— 

can  only  be  prosecuted  by  appellee  against  appellant 160* 

CUKTESY- 

husband's  right  of  is  not  subject  to  the  payment  of  any  separate  debt 

or  responsibility  of  his  during  the  life  of  the  wife 16 

CUSTOMARY  MARRIAGf:S  AMONG  XEGKOES- 

issue  of  legitimate 330,  688 

DAMAGES- 

1.  judgment  for  determines  question  as  to  title  to  land— is  res  ad- 

judicate   536 

2.  amount  of  sustained  by  illegal  levy  of  execution,  in  this  case,  is 

the  value  of  the  hay  and  attorney's  fees    612 

3.  verdict  being  for  greater  than  asked  in  petition  the  court  correctly 

entered  judgment  for  amount  asked 616 

4.  after  three  trials  verdict  should  not  be  disturlDed  on  account  of  in- 

sufficiency of  616 

5.  action  against  county  court  for  damages  for  breach   of  alleged 

contract  to  keep  paiipers  :   618 

6.  the  criterion  of  damages  in  action  against  railroad  company 626 

DEBTOR  AND  CREDITOR- 

1.  renewal  is  not  satisfaction  of  original  obligation  , 178 

2.  preference  of  creditor  by  insolvent  debtor  is  constructively  fraud- 

ulent          a?7 

3.  presumption  as  to  design  in  preferring  creditor 837 

4.  a  new  promise  to  pay  existing  debt  can  not  l>e  made  the  founda- 

tion of  an  action 80D- 

5.  unrecorded  deeds  as  to  creditors  and  purchasers  with  notice   are 

valid 336 

6.  a  settlement  by  sureties  of  a  debtor— when  binding  on  principal  . .  336 

7.  creditor  participating  in  fraudulent  conveyance  is  postponed 386 

8.  waiver  of  attachment  does  not  prevent  creditor  from  resorting  to 

other  legal  steps 386 

9.  parol  contracts   between  husband  and  wife  as  to  wife's  personalty 

in  husband's  possession  and  control  will  not  be  permitted  to  in- 
terfere with  the  claims  of  the  husband's  creditors 395- 

10.  the  rule  is  the  same,  notwithstanding  the  husband  may  have  prac- 
ticed a  fraud  upon  the  wife 896* 
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DEBTOR  AND  CREDITOR-Continued.  P»g*». 

11.  the  creditors  of  a  partnership  have  no  lien   on   the  firm  assets, 

except  through  the  partners 397 

12.  assignment  by  debtor  in  contemplation  of  insolvency,  with  dtsign 

of  preferring  one  or  more  creditors,  will  operate  as  <in  assignment 
for  benefit  of  all  his  creditors  in  proportion  to  the  amount  of 
their  respective  demands,  including  those  which  are  future  and 
contingent 6£0 

decedp:nts'  estates- 

1.  liable  for  services  performed 58 

2.  one  witness  sufficient  to  esbiblish  claim  against 58 

3.  set  off  and  counterclaim  must  be  verified  and  proved 423 

4.  claim  for  interest  against   must  be  verified,  proven  and  demanded 

as  prescribed  by  law         471 

6.  creditors  failing  to  present  claim  against  may  sue  legate**^  or  dis- 
tributee    ...      " 515 

6.  but  creditor  must  present  his  claim,  when  made  a  party  and  railed 

on  to  do  so,  or  be  l>arred ! 515 

7.  agreement  as  to  distri])ution  enforced 534 

8.  Commonwealth   is  not  required  to  malce  affidavit  as  to  justice  of 

claim  against  estate  of  a  surety  in  a  Ijail  bond 623 

9.  affidavit,  proof  and  demand  must  l)e  made  before  commencing  suit 

on  claim  aaainst . .  760 

10.  affidavit  and  proof  are  necessary,  but  demand  not,  before  pleading 
claim  against,  as  a  set  off  or  counterclaim,  where  the  personal 
repi'es<»ntative  is  plaintiff   . 7C0 

DECRETAL  SALES— See  Judicial  Sale.s. 

DEEDS - 

1.  conveyance  by  feeble-mindod  person  set  aside 56 

2.  in  reforming  rights  of  innocent  third  persons  not  to  be  disturbed.     57 

3.  power  of  attorney  of   nonresident   married  woman   must   be   ac- 

knowledged and  ccM'tifled  as  required  by  tlie  laws  of  this  Slate  ...     58 

4.  it   is  imiuaterial  whether   husband  or  wifo  first  acknowledges  a 

deed 331 

5.  taking  possession  of  land  equivalent  to  acceptance  of  detd 335 

6.  unrecorded  as  to  creditors  and  purchasers  ^^ith  notice  are  valid  . . .  336 

7.  natural  objects  mentioned  in  will  control  courses  and  distances      35^i 

8.  grant  of  a  n)Ill  cairies  with  it  the  u^e  of  the  wat^r,  flood  gates,  etc.  397 
«.  deed  by  one  sheriff    of   land  sold  by  another  is  good 539 

10.  will  not  be  canceled  for  mistake  when  no  mistake  is  alK'ged 538 

11.  mistake   in    the  description   of   twenty  acres  intended  t-o   be  con- 

veyed did  not  defeat  title  of  grant+^e,  who  was  put  in  possession 
of  the  twenty  acres .V>1 

12.  estate  will  ba  absolute  unless  deed  expresses  a  different  intention.  579 
DEM AND - 

1.  if  a  party  dies  pending  the  a^^tion  and  before  final  judgment  a  de- 
maBd  of  his  administrator  is  not  necessary  to  its  revivor S93 

3.  is  not  necessary  before  pleading  set.  off  or  counterclaim  to  action 

of  a  personal  representative    760 

DEPOSITIONS - 

1.  of  incompetent  persons  taken  liefore  act  making  persons  interested 

competent  are  subject  to  objections  because  not  competent  when 
taken 245 

2.  where  a  party  to  a  suit  die-?  before  giving  hie  deposition  the  ad- 

verse party  may  still  give  his 334 

8.  exceptions  to  because  defectively  certified  must  be  filed  before 
the  expiration  of  the  first  U^rm  of  the  court  subsequent  to  the 
filinsr  thereof —  766 

4.  defectively  certified  may  be,  without  an  order  of  cmrt,  delivered  or 

mailed,  under  seal,  by  the  clerk  to  the  examining  officer,  and 
the  examining  officer  may  amend  his  certificate  and  return  same 
when  so  required  by  the  party  for  whom  deposition  was  taken. ..  765 
DESCENT -See  Decedents  Estates- 
rule  as  to  of  the  real  estate  of  an  infant  who  dies  without  issue. . .      3^0 
DESCRIPTION- 

of  lot  in  judgment  should  be  definite 3S0 

DISCRETION  OF  COURTS- 

«       trial  courts  have  large  discretion  in  limiting  arguments  before  jury.     86 

DIVORCE- 

1.  on  ground  of  loathsome  disease 20 
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2.  action  by  Donresident  wife  against  resident  husband  for. SO 

3.  eflfect  of  divorce  granted  in  another  State 20 

DOWER- 

1.  action  for  Is  an  action  for  real  estate 277 

2.  action  for  is  barred  by  limitation  in  fifteen  years 277 

8.  rents  arising  from  dower  estate— personal  representative  can  re- 
cover   282 

4.  it  is  not  necessary  to  unite  action  for  rent  with  action  for  dower. .  282 

5.  widow  is  not  entitled  to  dower  and  homestead   both  where  the 

value  of  the  homestead  exceeds  that  of  the  dower  .         803 

6.  widow  has  right  to  elect  whether  she  will  accept  her  dower  or  the 

provisions  of  her  husband's  will 390 

7.  widow  is  not  entitled  to  dower  In  land  sold  by  her  deceased  hus- 

band before  the  marriage 472 

8.  where  land  is  sold  at  judicial  sale  subject  to,  the  purobaFer  or  his 

vendees  having  knowledge  thereof,  hold  the  land  subject  to  the 
dower  right 695  - 

DRUGGIST— 

who  is  a  regular  physician,  need  not  make  out  for  himself  prescrip- 
tions, prescribed  and  filled  by  him  for  others,  and  preserve  them 
as  a  protection  from  prosecution 478 

EQUITY— See  Courts  of  Equity. 

ELECTION- 

1.  by  electing  to  take  a  life  estate  in  169  acres  devised  to  her  by  her 

husband,  which  169  acres  included  100  acres  conveyed  to  her  and 
her  husband  in  1814,  the  widow  abandoned  her  right  to  claim 
the  100  acres  by  survivorship 594 

2.  election  shown  by  conveyance  of  life  estate  in  this  case 504 

3.  election  to  decide  whether  or  not  a  new  charter  should  be  adopted 

by  the  town  of  Flemings  burg  was  properly  held  by  town  clerK. ..  823 
EMINEN^T  DOMAIN-See  Ad  Quod  Damnum. 
ESTOPPEL- 

1.  by  admission  and  representations,  although  not  made  with  fraud- 
ulent intent 286 

3.  obligor  in  a  note  who  promises  to  pay  at  maturity  is  not  estopped 

from  making  defense  agaiuFt  assijtnee  when,  etc 387 

3.  by  standing  by  and  permitting  building  to  be  erected  on  his  prop- 

ertv  the  owner  is  held  to  have  consented  thereto 684 

EVIDENCE- 

1.  credibility  of  the  witness  is  with  the  jury 30 

2.  foundation  must  be  laid  before  witnesses'  credibility  can   be  Im- 

peached       30,  69 

3.  one  witnes.<^  suflicient  to  establish  claim  against  decedent's  estate      58 

4.  evidence  of  former  attempts  to  commit  same  offense  admitted  to 

show  identity  of  accused 59 

5.  as  to  acts  not  property  of  res  gestae  properly  excluded 86 

6.  oral,  competent  to  show  mistake  in  reducing  contract  of  insurance 

to  writing 188 

7.  as  to  character  of  instructions  received  by  agent— when  admissible,  188 

8.  oral,  competent  to  show  that  written  contract  had  bt*eu  changed..  169 

9.  rejection  of  competent  evidence,  when  not  prejudicial 264 

10.  where  a  party  to  a  suit  dies  after  giving  his  deposit  on  the  adverse 

party  may  still  give  his 884 

11.  in  actions  for  false  imprisonment  and  malicious  prosecution  the 

plaintid  has  the  burden  of  proof  and  concluding  argument 334 

12.  opinions  of  neighbors  as  to  the  debtor's  insolvency  competent 337 

13.  no  person  can  testify  for  himself  in  chief  after  taking  other  testi- 

mony for  himself  in  chief 326 

14.  husband  is  an  incompetent  witness  against  his  wife 275 

15.  dates  to  wills  may  he  established  or  altered  by  oral  evidence 373 

16.  a  devisee  in  this  case  was  competent 373 

17.  as  to  speed  of  railroad  train— it  is  not  'necessary  for  witnesses  to 

understand  engineering,  etc gg5 

18.  the  book  in  which  the  accounts  between  plaintiff  and  defendant 

were  kept  by  the  latter  should,  in  this  case,  have  been  connoted 
by  other  evidence 886 

19.  verdict  must  be  flagrantly  against  before  Court  of  Appeals  will 

reverse 3t)0,  306 

20.  of  what  a  witness  has  said,  introduced  for  the  purpose  of  cou|ra- 

dicting  him,  is  improper  unless,  eto  Y*  •••K'Go^ 
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31.  occupancy  of  faro  room—how  proved  in  this  case 3W 

22.  testimony  of  incompetent  witness  not  prejudicial   to  substantial 

rights  of  appellant,  Is  not  cause  for  reversal 3S6 

23.  testimony  of  wife  of  mortgagor  to  show  mistake  in  certificate  of 

acknowledgment  is  entitled  to  but  little  weight 996 

24.  can  not  authorize  the  recovery  of  a  sum  greater  than  that  alleged 

by  the  pleading  to  be  due 8ft8 

25.  two  papers  having  been  executed— the  last  will  control   incon 

sistent  expressions  of  the  first,  proof  not  being  satisfactory 9d8 

28.  showing  that  the  accused,  who  relies  upon  self-defense,  was  in  no 

danger,  admis.sible  in  this  case 474 

27.  CO  obligors  are  competent  to  prove  that  one  is  principal 418 

28.  declarations  of  donor  of  promissory  notes,  made  subsequent  to  the 

gift,  are  incompetent  to  explain  his  object  so  as  to  defeat  the  gift,  472 

'29.  article  on  "Expert  Testimony,"  by  Hon.  I.  T.  Woodson 479 

-30.  verdict  flagrantly  contrary  to  ground  for  reversal 5S3 

■81.  statement  of  witness  that  he  was  guessing  did  not  render  his  evi- 

dBuce  incompetent 520 

33.  exhibits  allowed  to  be  filed  should  have  been  allowed  to  be  read. . .  640 
33.  conviction  can  not  be  had  on  evidence  of  accomplice  unless  cor- 
roborated    610 

3*.  uncorroborated  testimony  does  not  render  admissible  any  confes- 
sions or  admissions  of  other  persons  which  depend  upon  evidence 

of  conspiracy 610 

:35.  testimony  of  a  party  for  himself,  concerning  a  transaction  with  a 

person  dead,  when  admissible 617 

.'S5.  In  action  against  railroad  company  for  uegligencce   it  was  com- 

getent  for  plaintiff  to  prove  that  the  conductor  was  told  of  the 
eated  condition  of  the  box,  and  for  defendant  t.o  prove  that  the 
conductor,  when  so  infoinned,  gave  it  as  his  opinion  that  he  could 

run  safely  to  a  certain  point 625 

:37.  deeds  incorrectly  desorioing  land,  by  mistake,  properly  admitted 

in  the  chain  of  title 668 

•38.  where  evidence  is  introduced  to  show  confession  the  accused  has 

a  right  to  have  the  whole  conversation  laid  l)efore  the  jury 686 

39.  that  a  person  jointly  indictexi  for  same  offense  has  fled  the  coun- 

try  improperly  admitted  where  conspiracy  was  not  charged 686 

40.  credit  upon  note  in  the  hands  of  the  maker,  Its  genuineness  being 

denied,  improperly  read 688 

41.  deposition  of  party,  who  was  "also  present  and  testified  as  a  wit- 

ness properly  rejected 693 

49.  admission  of  incompetent  cured  by  instructions  of  the  court 694 

48.  medical  practitioners  who  made  post  mortem  examination   com- 
petent to  show  cause  of  death 695 

44.  witness  offered  to  prove  what  deceased  witness  testifletlon  a  former 

trial   is  incompetent  unless  he  remembers  the  substance  of  all 
the  deceased  witness  testified  to 740 

45.  if  witness  states  he  rt»members  all  the  deceased  witness  testified  to. 

and  the  examination  shows  he  does  not,  his  evidence  should  be 
excluded 740 

46.  contradictions  in  testimony  of  witnesses,  who  purport  to  give  the 

testimony  of  deceased  witness,  do  not  affect  the  admissibility  of 
the  testimony,  but  only  its  weight  with  the  jury 740 

47.  an  atheist  is  a  competent  witness 740 

48.  res  gestae  declarations  are  those  made  at  the  time  the  main  fact 

under   consideration    takes  place,  and   which   are   so   connected 
with  it  as  to  illustrate  its  character 765 

49.  res  gestae  declarations  are  admissible  as  original  evidence 765 

ZO,  res  gestBB  declarations  of  defendant  are  admissible  in  his  behalf,  to 

show  the  intention  with  which   he  did  the  act,  whereby  his  con- 
nection with  the  tort  was  sought  to  be  established  765 

EXCEPTIONS— i^ee  Bill  of  Exceptions- 
oral  mav  be  reduced  to  writing  before  judgment 245 

EXECUTIONS  AND  EXECUTION  SALES- 

1.  execution  sale  of  5<>0  acres  of  a  tnict  containing  800  acres 57 

3.  levy  and   sale   under  execution   may   be   suspended    by   court   of 
equity  when,  etc 208 

3,  claimant  of  property  sold  under  execution  may  sue  on  indemnify- 

ing bond,  whether  returned  or  not  by  sheriff ' .  247 

4.  horn  exempted  from  execution  in  this  case 830 
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EXECUTIONS  AND  EXECUTION  SALES- ContiDued.                      Page. 
6.  rule  against  defendant  to  pay  money  into  court   not  being  com- 
plied with  an  ordinary  execution  properly  issued 880 

6.  execution  levy  on  land  cieateil  a  lien  which  is  exhausted  by  the 

sale 466 

7.  a  second  levy  is  necessary  to  create  a  lien  on  the  owner's  equity 

of  redemption  466 

^.  execution  sale  does  not  pass  homestead- 4':0 

».  when   office  of  sheriff  is  vacant  execution  should  be  directed  by 

circuit  court  clerk  to  the  coroner  or  jailer 627 

10.  constable  is  not  a  trespasser  when  acting    under  an   execution 

directed  to  him,  when  it  ought  to  have  been  directed  t'O  the  cor- 
oner or  jailer 628 

11.  habere  facias  is  equivalant  to  a  judgment 686 

.  12.  return  on  execution  may  be  amended 637 

13.  levy  created  a  lien  although  incumbrancee  were  not  named 637 

14.  land  sold  by  one  sheriff  may  i)e  conveyed  by  another 639 

15.  appraisemeut  l:y  deputy  not  invalid  ...  689 

16.  illegal  levy  n])on  hay,  by  which  it  was  ruined,  rendered  the  person 

at  whose  instAuce  the  levy  was  made  liable  therefor 612 

1 17.  execution  pui'ohaser  of  land  subject  to  existing  liens  has  no  claim 
against  surety  in  replevin  bond  for  loss  sustained  by  failure  of 
the  land  to  sell  for  an  amount  sufficient  to  satisfy  such  liens  and 
also  the  amount  bid  by  him 670 

18.  execution  purchaser  must  take  notice  of  liens  mentioned  in  levy, 

etc 670 

10.  execution  purchaser  of  land  subject  to  existing  lien  has  no  claim 

against  surety  in  replevin  bond 670 

ao.  execution  may  be  replevied  for  three  months  at  any  time 674 

21.  levy  upon  land  may  bo  made  at  one  time  and  written  at  a  subse- 

quent time 778 

22.  levy  made  before,  but  reduced  to  writing  after,  the  death  of  execu- 

tion defendant,  was  valid      778 

BXECUTORS  AND  ADMINISTRATORS- 

1.  devastavit  not  established  by  judgment  and  return  of  no  property.  188 

2.  surety  of  administrator  and  administrator  may  plead  no  assets 188 

8.  when  appointment  Is  illefral  and  void  administrator  is  liable  for 

assets  coming  to  his  hands 183 

4.  creditor  can  not  sue  administrator  illegally  appointed   unless  the 

legal  administrator  i-efuses  to  sue 183 

5.  how  personal  estjite  of  nonresident  administered  and  distributed 

in  this  State 234 

6.  personal  representative  of  widow  can   recover  rents  arising  from 

her  dower  estate 282 

7.  supersedeas  bond  oC  personal  represent-ative  does  not  bind  him 

personally 293 

8.  liability  of  surety  in  administrator's  bond  for  rent 336 

9.  interest  on  allowance  of  administrator  in  default 336 

10.  administrator  having  use  of  «uin  allowed  him  has  no  claim  to  in- 

terest      386 

11.  surety  of  executor  is  liable  only  for  a  breach  of  executorial  duties. .  332 

12.  if  a  party  dies  pending  the  action  and  l^efore  final  judgment  a  de- 

mand of  his  administrator  is  not  necessary  to  its  revivor 393 

13.  limitiition  as  to  cause  of  action  against  thei)ersonal  representative 

which  accrued  in  his  decedent's  lifetime 397 

14.  when  devisee,  appointed  executor,  can  not  plead  limitation  unless 

he  has  settled  his  accounts  and  made  distribution  of  the  whole 
estate  in  his  hands 897 

15.  order  appointing  executors  and  administrators  presumed  to  have 

been  duly  made 423 

16.  administrator  is  entitled  to  presumption  of  good  faith 498 

17.  administrator  is  not  personally  responsible  for  value  of  corn  de- 

livered by  him  in  compliance  with  contract  of  his  decedent      498 

18.  where  administrator  has  distributed  the  estate  of  his  decedent, 

without  requiring  refunding  bonds  of  the  distributees,  under  the 
erroneous  belief  that  a  debt  asainst  the  estate  was  satisfied,  which 
belief  was  not  authorized  by  the  conduct  of  the  creditor,  he  is  re- 
sponsible as  if  the  assets  were  in  his  hands,  but 796 

19.  if  the  administrator  has  acted  in  good  faith  be  may  recover  of  the 

distributees  whatever  sums  he  may  be  compelled  to  pay  the  cred- 
itors    796 
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EXEMPTION— 

1.  tobacco  is  not  exempt  from  execution 9S 

2.  only  srowinf?  crop  suitable  for  provisions  is  exempt 8S 

8.  housekeeper  with  a  famllj',  consisting  of  a  woman  reoelTed  and 

treated  as  hJs  wife  and  a  son  by  her,  is  entitled  to 500 

4.  payment  of  debt  with  corn  exempt  from  execution 671 

5.  who  is  housekeeper  with  family  668 

6.  bastard  child  may  constitute  member  of  family 668 

EXHIBITS- 

after  allowing  to  be  filed,  court  erred  by  refusing  to  allow  them  to 

be  read 640 

EXPERT  TESTIMONY— 

article  on   by  Hon.  I.  T.  Woodson 479 

FENCE- 

absence  of  lawful  fence  does  not  justify  intentional  trespass  by  driv- 


ing cattle  into  field  not  enclosed  by  a  lawful  fence. 
-3LE  EN 


FORCIBLE  ENTRY  AND  DETAINER— 

verdict  must  authorize  the  judgment 614 

FORMER  ACQUITTAL— 

may  be  pleaded  in  bar  of  an  offense  of  same  degree SS3 

FORMER  CONVICTION— 

1.  before  quarterly  court  may  be  pleaded  to  an  indictment  for  same 

offense  in   circuit  court      SSS 

2.  evidence  of  improperly  excluded  in  this  case 838 

FRAUD— See  Fraudulent  Conveyances— 

1.  false  representations  relied  upon  are  constructively   fraudulent, 

even  when  not  so  in  fact 886 

2.  false  representations  not  relied  upon  furnish  no  ground  for  set- 

ting aside  a  sale  of  lands 886 

8.  a  voluntary  conveyance  is  not  fraudulent  as  to  subsequent  cred- 
itors   336 

4.  preference  of  creditor  by  insolvent  debtor   constructively  fraudu- 

lent    337 

5.  mere  inadequacy  of  price,  in  absence  of,  is  not  ground  for  disturb- 

ing sale 386 

6.  unstillfulness  or  weakness  of  mind  of  contracting  party  will  be 

considered  where  fraud  is  charged 891 

7.  where  relief  is  sought  on  ground  of,  or  mistake,  inadequacy  of 

consideration  should  be  considered   72^ 

8.  facts  constituting  fraud,  misrepresentation  and  covin,  not  neces- 

sarv  to  be  specifloaJly  averred 761 

FRAUDULENT  CONVEYANCES- 

1.  must  a  creditor  first  obtain  a  return  of  nulla  bona? 4^ 

2.  must  a  creditor  have  a  return  of  "no  property"  before  he  com- 

mences his  action  to  set  aside  a  fraudulent  or  voluntary  convey- 
ance V    Question  discussed  and  answered  in  the  negative 19? 

3.  may  l)e  fraudulent  as  to  vendor  and  constructively  fraudulent  as 

to  vendee  ...  178 

4.  constructively  fraudulent  vendee  has  a  preferred  lien  in  this  case,  178 

5.  but  he  must  pay  vendor's  debts  existing  at  the  time  of  the  convey- 

ance to  him,  or  the  court  will  decree  sale  of  the  land  to  pay  his 
lien  and  also  to  pay  such  pre  existing  debts .     178 

6.  purchaser   in   good   faith   from  constructively  fraudulent  vendee 

will  not  be  disturljed 178 

7.  but  such  vendee  must  account  for  price  or  value  received  by  him. .  178 

8.  Napper  v.  Yager  is  sustained  by  Evans  v.  Reay,   MS.  opinion  of 

February  1,  1878,  that  a  plaintiff  must  have  a  return  of  no  prop- 
erty before  commencing  suit  to  set  aside  fraudulent  conveyance.  193 

9.  creditor  participating  in  is  postponed 886 

10.  conveyances  executed   and   lodged   in   clerk's  office,  but  not  ac- 

knowletlged  nor  accepted,  are  held  fraudulent  in  this  case  as  to 
subsequent  creditor 891 

11.  may  l>e   set  aside  where  creditor  proceeds  by   attachment  upon 

grounds  specified  in  subsection  7  of  section  194  of  Civil  Code,  etc.  448 

12.  act  of  lh38  repealed  ])y  Code  and  General  Statutes 448 

13.  but  see  editorial  note  showing  that  an  attachment  does  not  confer 

jurisdiction  in  such  cases 460 

14.  also  that  act  of  1880  is  not  repealed  and  that  a  return  of  no  prop- 

erty found  it  not  necessary  in  such  cases 460 
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FR  AUDULEN  T  COX  VEYANCES-Contlnued.                                         Page. 
16.  conveyance  of  land  to  wife  of  Insolvent  husband  by  a  third  per- 
bon,  the  land  being  paid  for  by  such  Insolvent  husband^  is  fraud- 
ulent an  to  his  pre  existing  debts 605- 

16.  agreement  between  husband  and  wife,  by  which  she  allowed  him 

to  sell  her  land  and  use  the  proceeds  on  condition  that  he  would 
purchase  for  her  another  tract,  was  not  fraudulent  as  to  cred- 
itors, the  land  having  been  purchased  for  the  wife  before  the 
creation  of  the  debt 61? 

17.  assignment  in  contemplation  of  insolvency  inures  to  benefit  of  all 

of  the  assignor's  creditors 623 

18.  action  to  set  aside  voluntary  or,  must  be  brought  in  five  years         679 

19.  without  judgment  and  return  of  *'no  property,"  on  a  legal  de- 

mand or  attachment,  a  creditor  has  no  right  to  go  into  a  court  of 
erjuity  to  set  aside,  but 746 

30.  when  the  defendant  makes  an  issue  upon  the  charge  of  fraudulent 

transfer,  and  tries  out  the  cause  without  objection,  it  is  too  late 
to  raise  the  question  as  to  necessity  of  return  of  "no  property" 
for  the  first  time  in  the  Court  of  Appeals 745 

31.  tho  court  bad  jurisdiction    without  return  of  "no  property"  in 

this  case,  as  the  proceeds  of  the  land,  fraudulently  disposed  of 
by  gift,  We're  held  in  trust  for  the  benefit  of  the  widow  and  chil- 
dren of  such  fraudulent  donor 74^ 

22.  in  action,  on  return  of  no  property,  to  subject  property  specifically 

described,  no  a'tachment  levy  is  necessary  to  give  a  lien  as 
against  defendant 727 

23.  equitable  lien  is  creat«'d  by  filing  petition  and  service  of  summons.  727 
GAMING  AND  GAMING  TABLES— 

1.  pool  selling  neither  \» ager  nor  game 34S 

2.  "wheel  of  fortune"— the  words  "gamingtable,"  as  used  in  section 

7,  chapter  47  of  General  Soatutes,  includes  any  sort  of  machine  ..    ..     249 

3.  operator  of  *  BVench  Pool"  or  "Paris Mutual"  is  liable  for  setting 

up  a  contrivance  used  in  betting 380 

GARNISHMENT- 

1.  action  may  be  brought  and  attachment  sued  out  against  a  gar- 

nishee who  fails  to  make  a  disclosure  satisfactory  to  the  plaintiff,  710 

2.  garnishee  shoald  1x3  required  to  pay  by  rule 263 

3.  i)ersonal  judgment  should  n'»t  be  rendered  against  garnishee  when 

no  cause  of  action  is  alleged  against  him 25S 

GIFT- 

exeonted  gift  or  gratuity  can  not  be  revoked  by  grantor 573 

GRAND  JUKY- 

that  a  civil  officer  is  a  member  of    is  not  sufficient  ground  to  set 

aside  an  iudirtment 338 

GREEN  AND  BAKHKX  RIVER  NAVIGATION  CO.- 

lease  bv  Stiite  to  did  not  appropriate  improvements  on  Rough  creek.  166 
GUARDIAN  AND  WARD- 

1.  how  reasonaiile  compensation  of  the  guardian  is  limited 355 

2.  guardian  should  be  credited  with  Jboard  and  charged  with  services 

of  ward 356 

3.  allowance  of  guardian  for  expenses  in  collecting  money  of  ward, 

loaned  by  him  to  a  nonresident  at  10  per  cent.,  is  limited  to  ex- 
cess over  legal  rate 355 

4.  where  guardian  makes  10  per  cent.,  his  allowances  for  money  paid 

and  st*rvices  rendered,  should  be,  how  made 355 

5.  principal  estate   of  waixl  may  be  applied   to   the  payment  of  ad- 

vancements made  in  furnishing  food,  clothing,  etc.,  to  ward 365 

6.  statutory  guardian  is  one  appointed   in  pursuance  of   law  by  an 

authorized  tribdnal 564 

7.  residence    of    infant   in    Jefferson  county,    and  of    guardian    in 

city  of  liouisville— estate*  of  infant  in  pockets  of  guardian  or 
vaults  of  a  city  bank  is  not  liable  to  taxation  for  municipal  pur- 
poses in  said  city  566 

8.  in  action  by  guardian  against  his  ward  the  proceeds  of  the  Infant's 

real  estate  may  be  diverted  from  investment  in  other  real  prop- 
erty and  applied,  as  far  as  necessary,  to  maintenance  and  educa- 
tion of  the  infant 592 

9.  sale  of  infant's  real  estate,  on  petition  of  guardian,  was  properly 

made,  though  somewhat  irregular 622 

10.  statutory  guardian  has  right  to  control  ward  in  prosecuting  appeal,  638- 
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HOMESTEAD-  Page. 

1.  subject  to  pay  money  borrowed  to  purchase 36 

2.  riffht  of   not  waived  when  wife  fails  to  join  in  Kranting  clanse  of 

deed,  or  when  shf  only  relinquishes  dower 80 

8.  abandonment   of   by  widow  does  not  affect  right  of  her  children. .     89 

4.  is  subject  Co  payment  of  purchase  money  lien ^ .    ij9,  538 

5.  if  title  to  ia  in  widow  her  children  have  no  right  during  her  life.     89 

6.  rij?ht  of   waived  by  absolute  deed  or  mortgage  executed  by  hus- 

band and  wife 249 

7.  widow   is  not  entitled   to  dower  and  homestead   both  when   the 

Vrtlue  of  the  honipstend  exceeds  that  of  the  dower 303 

8.  not  forfeited  by  widow  by  temporary  removal  and  leasing  to  ten- 

ant   303 

9.  widow  may   occupy   homestead  either   i)y  herself,   her   agenis   or 

tenants 304 

10.  sale  of  consented  to  in  lower  court  can  not  be  assailed  in  Court 

of  Appeals 304 

11.  when  sold  widow's  right  to  the  |1,()00  is  not  absolute 304 

12.  when  sold— widow's  rifjht  ascertained  as  she  may  elect 304 

18.  execution  sale  does  not  pass  homestead 470 

14.  homestead  and  notes  executed  theiefor  can  not  be  subject<Hl 534 

15.  mortgagor  is  not  entitled  to  after  decretal  sale f37 

16.  may  i^e  subjected  to  prior  debt    538 

17.  discharge  in  hwinkruptcy  did  not  prevent  enforcement  of  lieu  on  . .  538 

18.  mortgage  embracing,  in  which  mortgagor's  wife  did   not  unite, 

created  a  lien  subject  to  the  home  stead  exemption   G47 

19.  homesU»ad  set  apart,  in  action  to  enforce  a  mortgage,  may  lie  sold 

and  conveyed  absolutely  i)y  mortgagor  and  wife 647 

20.  such  conveyance  is  valid  with  or  withor.t  valuable  consideration. .  647 

21.  widow  is  entitled  to   in  a  farm  devised  to  her  for  life  by  her  hus- 

band, she  having  a  daughter  residing  with  her  on  the  farm 696 

22.  debtor  has  right  to  be  heard  as  to  value  of 619 

23.  right  to  assert  a  pre  existing  debt  against  was  waived  by  partici- 

pating in  the  distribution  of  the  proceeds,  etc 758 

HUSBAND  AND  WIFP:— See  Dower- 

1.  wife's  equity  superior  to  that  of  her  htisband's  creditors 15 

2.  husband's  curt-<»sy— when  it  can  be  subject-eti 15 

3.  purcha.«^er  from   husband  without   notice  of  his  wife's  resulting 

equity  holds  against  her 15 

4.  but  husb.-ind's  creditor  not  prefemd  over  his  wife's  prior  eqtiity  15 

5.  domioil  of  husband  is  the  legal  residence  of  his  wife *. . .  21 

6.  when  personalty  purchased  with  the  wife's  money  is  liable  for  her 

husband's  debts 57 

7.  separate  est.ite  of  wife  can  not  be  charged  unless  so  intended  at 

the  time  the  debt  was  create<l 248 

8.  absolute  conveyance  by  husband  and  wife  waives  homestead  right    249 

9.  husband  has  joint  interest  in   land  convej-ed  to  husband  and  wife 

by  the  father  of  the  wife  in  consideration  of  love  and  affecticiU. . .  240 

10.  when  wife  may  will  her  est^att*  to  her  husband 269 

11.  husband  is  incompeti'iit  witness  against  his  wife 275 

12.  rieht  of  marritd  woman  to  act  as  feme  sole— what  necessary  to  be 

shown  before  granting 281 

13.  separate  estate  of  a  married  woman  can  not  be  subjected  to  pay- 

ment of  her  de])ts  liy  an  ordin-iry  action 325 

14.  devise  of  general  estate  by  married  woman  piisses  no  title    326 

15.  acknowledgment  (if  deed  by  wife— should   be  taken  separate  from 

the  husband     381 

16.  covertui-e  of  wife  ran  not  be  relied  on  by  husband  to  avoid  a  detd 

accepted  by  wife  when,  etc     .* 335 

17.  when  acceptance  by  wife  is  acceptance  l\v  hnsJiand 333 

18.  a  married  woman's  lai.d  may  be  sui)jeeted  to  the  payment  of  her 

vendor's  lien ..  335 

19.  widow  is  entitled  to  one-third  of  the  rents  and  profits  of  her  hus- 

band's estate  until  dower  is  assigned 362 

20.  this  right  of  the  widow  is  not  affected  by  the  existence  of  a  lien 

upon  the  land     ...     362 

21.  division  of  land  by  conveyance  of  wife's  interest  to  husband 389 

22.  parol  contracts  between,  as  to  wife's  personalty,  in  husband's  pos- 

session  and   control,   will   not   be    permitted   to  interfere  with 
claims  of  husband's  creditors 395 
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:HUSBAND  and  WIPE-Contlnued.                                                           Page. 
23.  and   the  rule  is  the  same  notwithstanding  the  husband  maj  have 
practiced  a  fraud  upon  the  wife 395 

34.  by  accepting  provision  made  for  her  the  wife  of  the  testator  is  not 

estopped  from  as.serting  claim  to  her  own  land  included  in  the 
devise  of  her  husband  to  his  sons 447 

25.  note  of  married  woman  secured  by  lien  on  land  purchased  by  her 

—such  lien  may  be  enforcnd.  but  a  personal  judgment  can  not  be 
rendered  against  her  on  the  note 470 

26.  widow  is  not  entitled  to  dower  in  land  sold  by  her  deceased  hus- 

band befcire  the  marrfH«e 472 

27.  the  duty  of  husband  and  father  to  support  his  family  is  paramount 

to  that  of  paying  his  debts 475 

28.  widow  is  entitlt^d   to  mau.<sion  house,  et-c. ,  but  must  pay  rent  for 

other  lands  cultivarnd  by  her 534 

29.  possession  of  land  under  parol  purchase  from  a  married  woman  and 

her  husliand  wan  advers**  to  her,  hi»r  husband  and  her  heirs 687 

80.  conveyance  of  land  to  wife  of  insolvent  husband  by  thirtl  person, 
the  land  being  paid  for  by  the  husband,  is  fraudulent  as  to  his 

pre-existing  debts 605 

SI.  agreement  between,  l)y  which  slie  allowed  him  to  sell  hf»r  land  and 
use  the  prooeed.s,  on  condition  that  he  would  purchase  her  another 
tract,  was   not  fraudulent  as  to  cvditors,  the   land    having  laeen 

purcha.sed  for  tlie  wife  liefore  the  creation  of  the  debt  618 

32.  goods  and  profits  cf  business  carried  on  by  wife  can  not  be  con- 
verted into  separate  estate  by  meie  assent,  or  even  b5'  expi*es8 
agreement  of  husband.  This  can  be  done  only  by  court  of  chan- 
cery   614 

83.  the  proceeds  of  a  wife's  general  estate  may  Ix^  set  apart  for  sep- 

arate use,  but  that  they  were  so  s^'t  anart  must  be  shown 614 

84.  petition  to  sul)ject  married  woman's  lani  to  her  husband's  debts 

dismissed   Ijecause  wife  was  not  made  a   party  or   served   with 
process 616 

35.  lien  created  by  levy  superior  to  stale  equity  cf  wife  in  this  case  ...  619 

36.  deed   by  husb.ind   to  wife  vests  the  benellnial   use  in  wife  as  her 

separate  estate,  and  in  equity  the  husband  is  her  trustee 679 

37.  the  giving  of  a  reasonable  sum   by  insolvent  husband  to  his  wife 

for  the  support  of  the   family   is    not   fraudulent  and   does    not 
render  wife's  estate  liable  for  his  debts 687 

38.  because  Avife  is  authorized   to  trade,  etc.,  as  a  feme  sole,  does  not 

release  the  husband  from  his  oblijiation  to  support  her 687 

89.  wife  can  not  be  held  responsible  for  the  rent  of  land  occupied 
under  an  agreement  between  her  husband  and  the  landlord,  tliere 

being  no  proof  of  his  agency 796 

ILLEGITIMACY- 

father  is  under  natural  and  legal  obligation  to  support  his  illegit- 
imate child 520 

IMPROVKMENTS  BY  PARTV  IX  POSSKS.^IOX— 

1.  parol  purchaser  is  entitled  to  value  of  lasting  Improvements  made 

by  him 616 

2.  occupant  of   land  pending  action  for  its  division  should  have  been 

credited  with  the  value  of  improvements  made   by  him    in   this 
case 626 

3.  money  exi)ended   on   proi)erry  without  the  sanction   of  the   court 

can  not  lie  recovered   unless,  etc 774 

INDEMNITOR— 

is  released  from  liability  by  conduct  of  Indemnitee  in  acquiring  ad- 
verse interest 98 

INDEMNIFYING  BOND.S— See  Indemnitor— 

claimant  of  property  sold  under  execution  may  sue  on  indemnifying 

bond,  Avhether  returned  or  not 247 

INDICTMENT— ^ee  Criminal  Law;  Pleading  tmd  Practice  in  Criminal 
Actions— 

1.  must  state  that  offense  was  committed  before  time  of  finding  . 231 

2.  for  unlawful  shooting  at  another  must  state  the  instrument  used.  241 

3.  for  housebreaking,  substantially  in  language  of  the  statute  is  good.  250 

4.  against  county  judge  of  Carter  county  for  failing  to  vacate  his 

seat  did  not  allege  sufficient  grounds  in  this  case 250 

6.  under  "An  act  to  regulate  the  sale  and  giving  away  of  spirituous 
liquors,  etc.,  in  the  city  of  Mayfleld,"  etc.,  approved  February  9, 

1878,  being  substantially  in  language  of  act,  is  good .^. .  250    t 
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INDICTMEXT-ConbiDued.  P&ge^ 

6.  for  two  offenses,  election  to  try  one  obliterates  the  other 262" 

7.  sufficient  when  it  8tatt*8  nets  cuiistituting  the  offense 3B^ 

INFANTS  AND  INFANTS*  RfclAL  ESTATE— 

1.  infants  may  rc*pndiate  contracts  by  possessing  themselves  of  prop- 
erty sold  by  them 88 

9.  such  rr»poRP?8sing,  without   felonious  intent,  is  not  a  larceny  ...       88 

3.  infants  can  appeal  at  any  time  before   or  within  one  year  after 

majori  ty  89 

4.  judgment  will  not  be  set  aside  on  ground  of  infancy  at  the  time  of 

the  summons  when,  etc    396 

5.  to  avoid  a  mortgage  signed  by  infant  the  proper  time  to  plead  in- 

fancy is  In  the  action  of  foreclosure  . .  827 

6.  mere  inadequacy  of  price  bid  for  Infant's  land  no  grtmnd  to  set 

aside  the  sale 337 

7.  infants  may  object  to  confirmation  of  sale  of  their  land  withoDi 

giving  bond 337 

8.  rule  as  to  descent  of  real  estate  of  infant,  who  dies  without  issue.  390 

9.  private  sale  of  infant's  real  estate  in   the  year  1850,  by  order  of 

chancellor,  valid  in  this  case 47S 

10.  right  of  adverse   party  to  object   to   prosecution  of   suit  by  next 

friend  after  infant  arrived  at  age  may  he,  waived 51B 

11.  revivor  of  action  against   infants  upcm  whom  a  copy  of  the  order 

of  revivor  was  served,  valid  as  to   those  over,  void   as   to  those 
under  fourt<^en  years  of  age 651 

12.  different  rights  of  infants  over  and  under  fourteen  years  of  age  to 

show  cause  against,  or  to   set  aside,   or  modify   the  judgment 
against  them 661 

13.  juri.mllction  to  sell  infant's  real  estate,  on  proceedings  by  statutory 

guardian,  under  chapter  ^6,  Revi^t^d  Statutes 564 

14.  void  judgment  to  sell  lands  of  infant  on  petition  of  nonresident 

guardian         564 

15.  residence  of  infant  in  Jefferson  county  and  of  guardian  in  city  of 

Louisville— estate  of  infant  in  pockets  of  guardian  or  vaults  of  a 
citT  bank   Is  not  liable  to  taxation  for  municipal  purposes 566 

16.  St.  Joseph's  Orphan   Society,  without  contract  therefor,  can   not 

recover  for  board,  care  and  education  of  infant  orphans 573 

17.  real  property  of  infant,  owner  of  reversion  or  remainder,  may  be 

sold  for  investment  in  other  property 50S 

18.  proceeds  of  infants'  real  estate  may  be  used  for  his  education  and 

maintenance,  but  the  infant  must  be  served  with  process    508 

19.  service  of  process  on   mother  of  infant  defendants  for  them,  she 

being  plaintiff,  was  defective 593 

20.  sale  of  infant's  real  estate  was  properly  made,  though   somewhat 

irregular  in  this  case 688 

31,  suspicion  that  appellant  was  an  infant  at  the  time  of  the  rendition 

of  the  decree  is  not  cause  for  reversal 761 

INJUNCTION- 

1.  court  of  equity  will  not  enjoin  collection  of  tax  for  irregularity  in 

assessment 156 

2.  execution,  levy   and  siile  may  be  enjoined  by  court  of  equity  when 

remedy  at  law  is  inadequate 206 

3.  when  does  not  prevent  statute  of  limitation  from  running 263 

4.  proper  remedy  to  avoid  a  multiplicity  of  siiits  and  injury  to  land 

by  cutting  down  and  carrying  away  timber 338: 

5.  if  railroad  company  undertakes  to  enter  or  take  possession  of  prop- 

erty   that  was   neither   necessary   to   nor  for  a  public   use  the 

owner  cun  prevent  the  entry  by 814 

INSOLVENT  ESTATES— 

injunctifm  in  such  castas  does  not  prevent  statute  of   limitation  from 

running  against  claims  filed,  but  not  properly  verified 268 

INSTRUCTIONS -See  Pleadings  and  Practice  on  Civil  Actions;  Plead- 
ing and  practice  in  Criminal  Actions— 

1.  erroneous,  Imt  not  prejudicial 66 

2.  that  the  law  implies  malice,  erroneous 66 

3.  faulty  and  objectionable,  cancelled  by  others 88 

4    was  more  favorable  to  defendant  in  this  case  than  he  was  entitled 

to 280. 

5.  erroneous  may  be  cured  by  others 866 

6.  not  objected  to,  will  not  be  considered  on  appeal 
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INSTRUCTIONS— Continued.  Page. 

7.  which  give  undue  prominenoe  to  certain  portions  of  the  evidence 

are  erroneous,  hut 373,  394 

8.  two  such  instructions  may  neutralize  each  other 878 

9.  erroneous,  on    first  trial  may  be  rendered  proper  on   second   by 

amended  pleading  or  evidence 385 

10.  are  sufficient  if  substantially  correct 896 

11.  instruction  to  add  interest  to  the  damages -why  proper  in  this 

case 469 

12.  improper  Instruction  not  made  a  ground  of  the  motion  for  new 

trial  not  cause  of  reversal 470 

13.  can  not  be  complaine<l  of  by  party  asking 585 

14.  must  conform  tt)  issues  presented  in  the  pleadings 695 

15.  jury  should  be  instructed  on  questions  of   fact  that  if  they  believe 

from  the  testimony  that  the  plaintiff  or  defendant  is  entitled  to 
recover  the  verdict  should  be  so  Tendered 756 

16.  in  case  of  mistake  in  deed 668 

INSURANCE- 

1.  right  to  forfeit  policy  waived  by  company  by  retaining  rote 26 

2.  right  to  surrender  old  and  get  new  policy  in  Sou.  Mut.  Life  Ins. 

Co 26 

3.  life  policy  as  to  beneficiaries  and  their  heirs  is  construed  as  testa- 

mentary      94 

4.  assured  has  no  ri^ht  to  assign  policy  so  as  to  defeat  right  of  heir 

of  beneficiary 95 

5.  fire  insurance  is  forfeited  by  increasing  risk  in  violation   of  the 

stipulations  of  the  policy 119 

6.  against  fire,  a  contract  of  indemnity  only 160 

7.  assured  can  not  recover  if  proper  defense  is  made  more  than  the 

value  of  thing  assured 160 

8.  right  to  require  proof  of  loss  before  demand  may  be  waived  by  a 

denial  of  the  right  of  assured 160 

9.  by  denying  its  liability  to  pay  the  company  waived  its  right  to  re- 

quire proof  of  loss  before  demand  or  suit 188 

10.  defective  pleadings   in   action  for  may  be  cured— effect  of  special 

findings,  etc 535 

:11.  jury  sole  triers  as  to  fraudulent  misrepresentations,  value  of  goods 

destroyed,  etc 635 

12.  overvaluation  by  assured  made  in  good  faith  is  not  a  warranty 631 

18.  in  case  of  overvaluation  by  assured  the  insurance  company  must 

show  bail  faith 621 

14.  false  representations  by  the  assured  invalidated  policy,  although 

the  agent  knew  them  to  be  false 687 

15.  false  declarations  in  application  for  life   insurance,  when   made 

part  of  the  policy,  avoid  the   policy  when  they  are  material  or 
calculated  to  affect  the  risk 712 

16.  act  of  February  4,  1874,  vas  but  decLiratory  of  the  law  as  it  then 

existed  in  this  State 712 

17.  Farmers  and   Drovers   Ins.  Co.    v.    Curry,    13   Bush,  312,  in   part 

overruled 712 

18.  forfeiture  of  the  policy  waived  by  the  agent  continuing  to  receive 

the  premiums  after  and  with  full  knowledge  of  act  creating  for- 
feiture   712 

INTEREST- 

1.  forfeiture  of  by  statute  was  in  the  nature  of  a  penalty 238 

2.  but  legal  interest  is  allowed  after  maturity 238 

3.  not  allowed  to  administrator  having  use  of  money  or  in  default. . .  386 

4.  instruction  to  add  interest  to  the  damages— why  proper  in  this  case.  469 

5.  claim  for  against  a  decedent's  estate  must  be  verified,  proven  and 

demanded  as  required  by  law  . .  471 

•6.  county  bonds  to  pay  railroad  subscription  issued  to  bear  less  rate 
of  interest  than  prescribed  in  the  charter  are  not  thereby  ren- 
dered invalid 502 

7.  partv  loaning  money  at  greater  than  legal  rate  does  not  forfeit  all 

Interest 518 

8.  error  of  the  court  .to  render  judgment  for  more   than   legal  rate 

when  such  a  judgment  is  prayed  for  by  the  plaintiff 518 

^.  clerical  misprision  to  render  judgment  for  greater  than  legal  rate 
when  the  legal  rate  only  is  prayed  for 519 
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INTEREST— Continued.  Page. 

10.  purchaser  of  land  at  decretal  sale  on  agreement  to  permit  owner 

to  redeem  is  entitled  to  only  6  per  cent 533 

11.  promise  to  pay  8  percent.,  withoiit  specifyirg  the  time  from  which 

Interest  is  intended  to  run,  interest  will  run  from  date  of  promise.  613 

12.  six  per  cent,  will  be  allowed  when  the  note  does  not  fix  the  rate 

by  its  terms 613 

18.  payment  of  2  per  cent,  in  advance  and  promise  to  pay  legal  rate 

in  addition  is  usurious 623 

14.  in  case  of  usury  only  the  excess  over  the  legal  rate  is  forfeited 6j:a 

15.  bond  replevying  a  judgment  for  a  fine  for  contempt  of  court  ex- 

tinguisned  the  judgment  and  was  properly  made  to  bear  interest 

in  this  case 784 

ISSUE- 

1.  plea  of  no  consideration  presents  an  issuable  defense  to  which  a 

reply  is  necessary  in  a  suit  on  a  note,  bond,  etc 751 

2.  Court  of   Appeals  can  not  decide  cases  upon  issues  not  raised  by 

the  pleadings  160 

3.  instructions  must  conform  to  issues  presented  by  the  pleadings        696 

4.  issue   being  formed  by  reply  and  re  joint:  er  the  surrejoinder  is  re- 

garded as  out  of  the  record 713 

5.  section  114  of  Civil  Code,  I'equiring  parties  to  form  an  issue,  was 

intended  to  prevent  frivolous  issuts,  etc.,  but  it  dees  not  modify 

or  conflict  with  section  38(5 751 

JAILER- 

).  indictment  of  for  willfully  suffering  prisoner  to  escape 471 

2.  declaring  office  of  vacant  on  a  conviction  or  an  insullioient  indict- 
ment erroneous 471 

JUDGMENT- 

1.  habere  facias  is  equivalent  to  n  jud^nunt  for  the  land 536 

2.  in  action  on  a  judgment  another  perscijal   judgment  is  erroneous.  637 

3.  against  disohargrd  bnuUrui  t  is  erroniMius  537 

4.  appeals  from  satisfied—article  by  A.  E.  Richards  .  543 

5.  verdict  being  for  greater  dani«ges  than  asked  in  petition  the  court 

properly  entered  judgment  for  amount  «sked 616 

6.  witness  must  be  attacked  before  judgnii-nt  ....  616 

7.  in  acti(m  for  reoov«ry  of  specitic  pi'(;perty  judgment  for  value,  and 

not  for  the  properly  itself,  was  n(>t  eii'oneuus 617 

8.  not  palpably  against  weight  of  evidence  can  not  be  i-eversed.     619,  622 

9.  of  chancellor  in  an  ordinary  action,  tri»-d   l)y  him  without  objec- 

tion, will   Iw  considered  in  same  manner  as  verdict  of  properly 

instructed  jui-y (i9l ,  693 

10.  for  fine  is  extinguished  by  bond  replevying  it 784 

JUDICIAL  SALES- 

1.  failure   to  appoint  guardian   ad   liiem  for  infants,  in  proceedings 

to  suiiject  land   to  T)ay  debts  of  tht  ir  deeedent,  did  not  tffect  the 
title  of  the  purchaser 59 

2.  necessity  of  sale  in  the  absence  of  fraud  will  not  be  inquired   into 

liy  Court  of  Appeals 59 

3.  destruction  of  property  before  CDnfirmation  of  dees  not  release  the 

purchaser ' 387 

4.  property  sold  at  belongs  to  ])urcbaser  from  date  of  purchase 3b7 

5.  purchaser  at  can  not  be  divested  of  his  title  by  any  of  the  parties 

to  the  aotion 387 

6.  a  commissioner's  snlc  should  bo  sustained  unless  n)anifi?tly  made 

in  vi(^lation  of  instrucMionF 387 

7.  order  contiiining  deerernl  sale  made  after  death  of  defen(!ant  void.  426 

8.  p\irchaser  at  is  not  entitled  to  rents  accruing  between  date  of  sale 

and  date  of  coiiflrination  of  sale 466 

9.  bnt  see  editorial  note  ^llOWing  that  purchaser  ought  to  l^e  entitled 

to  rents  in  certain  cases,  etc 466 

10.  purchaser  at   is  not  entitled  to  rents  from  date  of  snle  to  the  con- 

firmation of  the  sale   aginst  the  defendant  in  possessicn 469 

11.  purchaser  at  agreeing  to  permit  owner  to  redeem    is  entitled   to 

only  6  per  cent,  interest 533 

18.  party  in  possession  is  required  to  pay  rent  after  confirmation '583 

13.  purchaser  at  required  t(»  pay  Louisville  city  taxes f 34 

14.  mortgagor  is  not  entitled  to  homestead  after  Siile 537 

15.  purchaser  has  no  right  to  retain  purchase  motey  unless  he  takes 

proper  steps,  etc 53^ 
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JUDICIAL  SALES-  Continued.  Pft«e. 

16.  resale  of  land  sold  at  judicial  sale,  but  not  paid  for,  properly  or- 

dered by  ohanoellor 618 

17.  resale  on  credit  of  six  months  properly  ordered 618 

18.  law  re«iiiirinff  appraisements  under  does  not  apply  to  debts  created 

before  Its  passage 618 

19.  where  land  is  sold  at  subject  to  dower,  the  purchaser  or  bis  ven- 

dees having  knowledge  thereof,   hold   the   land  subject  to  the 

duwer  right 695 

80.  purchaser  of  real  estate  at  decretal  sale  by  accepting  from  the 
debtor  payment  in  full  of  his  debt,  Interest  and  costs,  elects  to 
restoi*e  what  he  has  purcha.sed 728 

21.  where  the  purchaser  elects  to  take  the  money  for  which  the  judg- 

ment was  rendered  and  under  which  the  purchase  was  made  a 
court  of  equity  will  divest  him  of  the  title 728 

22.  by  paving  taxes  the  purchaser  acquired  a  lien  therefor   the  same 

the  c^ty  and  State  bad,  and  nothing  more 728 

23.  suretv  having  paid  the  debt  is  substituted  to  the  rights  of  the  cred- 

itor*      728 

24.  sale  was  not  rendered  void  by  a  slight  error  in  the  calculatii  n  as 

to  the  amount  of  all  the  indebtedness  to  pay  which  the  sale  was 
made,  when  the  sale  failed  to  produce  an  amount  sulUcient  to 
pay  off  the  debts    759 

25.  irregularities  in  the  proceedings,  which  would  enable  a  nonresi- 

dent to  have  the  judgment  vacated  or  a  new  trial,  can  not  affect 

the  riehts  of  the  purchaser  at  the  sale 759 

JURLSDICTTOX- 

1.  circuit  courts  have  to  enforce  payment  of  bonds  executed  in  county 

courts  in  bastardy  cases 310 

2.  county  judges  and  justices  of  the  i^eace  have  of  concealed  deadly 

weapon  cases 364 

3.  for«kt*eplng  disorderly  house   not  within  jurisdiction  of  city  court 

of  Hickman 685 

JURY- 

1.  triul  courts  have  large  discretion  in  limiting  arguments  before  jury,    86 

2.  select* d  without  ngard  to  race  or  color 87 

3.  may  judge  for  themselves  of  value  of  property 385,  391 

4.  mlsoonduct  of  made  to  appear  on  motion  for  a  new  trial  not  sub- 

ject to  review  on  appeal      894 

6.  con»plet4»d  from   bystanders  among  Avhouj   there  were  no  negroes 

was  i)roperlv  constituted 686 

JUSTICKS  OF  THE  PKACK- 

1.  and  county  judges  have  juri.'^dlction  of  ccnccakd  deadly  weapon 

cast's 364 

2.  the  same  strictness  of  pleading  is  not  i*equiied   in  courts  f<f   as  in 

circuit  en urts 442 

3.  warrant  of  arre>t  and  summons — how  issued  by 442 

4.  when  matt^^r  in  controversy  is  of  the  value  of  ^10  or  moi*e  appeal 

m ust  b(-  taken  in  circu it  courts 465 

KEEP1N(4  DISORDERLY  HOISE— 

not  within  jurisdiction  of  citv  court  of  Hickman    685 

LACHES - 

one  person  can  not  cast  upon  another  the  result  of  his  own 178 

LAND- 

1.  par(?l  license  to  allow  building  to  overhang  adjacent  lot  can   not 

he  revoked  after  building  is  erectt^d 190 

2.  present  and   continj.,t'nt  future  estates   may  be   sold   for   reinvest- 

mnnt  under  sections  489  4i;i,  Code  of  187f,  all  persons  interested 

being  made  parties  .  •. ,    237 

LANDLORD  AND  TENANT- 

1.  tobacco  grown   on  rented  premises  not  exempt  from  payment  of 

rent 83 

2.  only  growing  crop  suitable  for  provisions  exemj  t 8S 

3.  relation  of  exists  in  a  renting  and  cultivating  on  the  shares  ....       511 

4.  rents  are  apportioned  between   representathe  of  life  terant,  land- 

lord and  remainderman 511 

5.  action  on  verbal  lease  for  two  years — use  and  occupation      662 

6.  finding   of   jury    that    "defendant    rented    the   property    for   two 

years"  did  not  authorize  the  court  to  render  judgment  for  the 
rent  prayed  for 663 
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iANDLORD  AND  TENANT— Continued.  Page. 

7.  verbal  contract  of  lease  for  two  years  being  nonenforcible,   the 

contract  price  was  also  nonenforoible 563 

8.  officer  selling  property  of  tenant  under  execution   is  required  out 

of  the  proceeds  of  sale  to  pay  the  rent  due  or  to  become  due  for 
the  year  in  which  the  levy  is  made 757 

9.  landlord  has  no  lien  on  property  sold  to  an   innocent  purchaser 

and  removed  from  the  premises 757 

XiAWS— See  Local  Acts. 
XiEGITIMACY— 

children  of  customary  marriages  of  negroes  are  legitimate  whether 

born  before  or  after  manumission 830,  688 

X.ICENSE- 

Owensboro  is  not  allowed  to  retain  money  received  for  invalid  license 

to  sell  spirituous  liquors 256 

LIENS— 

1.  a  party  seeking  to  enforce  a  vendor's  lien  for  unpaid  ]1urchase 

money  must  allege  terms  of  contract  and  ability  to  convey,  etc  .  271 

2.  and   if   title   is   in  devi6(>e8  of   heirs  plnintiflf  must    make   them 

parties  and  allege  that  they  are  able  and  willing  to  convey,  etc. .  271 
8.  a  lien  for  purchase  money  is  upon  the  laud  and  not  upon  the  rents 

and  profits 332 

4.  the  right  of  widow  to  one-third  of  the  rtnts  and  profits  of  her  hus- 
band's estate,  until  dower  is  assigned,  is  not  afftctnl  by 362 

6.  three  years  allowed  to  redpem  land  sold  to  satisfy  a  ooiitractor's 
lien  under  the  charter  of  1851  of  Louisvil'e 426 

6.  vendor's,  not  waived  by  taking  additional  security 466 

7.  execution  levy  on  land  creates  a  lien  which  is  exhausted  by  the 

SiUe 466 

8.  note  by  married  woman  secured  by  lien  on  land  purchased  by  her 

— such  lien  may  be  enforced 470 

9.  securt»d  by  alleged  renewal  note,  must  be  set  out  in  petition 538 

10.  cancelled  note  redelivered  in  part  payment  of  puichase  niorey  of 

alot  is  secured  by  a  lien  on  the  lot S-IO 

11.  assignee  of  a  note  secured  by  a  lien  on  land,  sold  by  executory  con- 

tract, can  not  be  deprived  of  his  lien  without  his  consent    /.  594 

12.  the  lien  of  the  assignee,  in  such  a  case,  is  preferred  over  the  right 

of  an  assignee  in  bankruptcy  of  the  vendee  594 

18.  lien  created  by  levy  was  superior  to  the  stale  equity  of  the   wife 

Inthiscase 619 

14.  lien  retained   by  will,    on  land   devised,   cancelled   by  services  of 

devisees 620 

16.  purchaser  of  land  by  verbal  contract  has  lien  for  lasting  improve- 
ments and  purchase  money 615 

16.  three  years  should  be  given  to  redeem  land  sold  to  satisfy  a  con- 

tractor's lien   under  tJie  charter  of  1851  of  the  city  of  Louisville. .  064 

17.  execution  purchaser  of  land  subject  to  existing  lien  has  no  claim 

against  surety  in  replevin  bond  for  loss  sustained  by  failure  of 
the  land  to  sell  for  an  amount  sufficient  to  »itisfy  such  liens,  and 
also  pay  the  amount  bid  by  him 670 

18.  attorney  has  no  Hen  upon  land  for  services  in  defending  grantee 

in  suit  brought  by  grantor  to  rescind  the  sale 689 

19.  when   petition  does  uot  state   facts  constituting  lien   judgment 

erroneous 767 

20.  landlord  has  none  on  property  sold  to  an  innocent  puichaser  ard 

removed  from  the  premises 757 

lilFE  ESTATE- 

1.  owner  of   in  money  is  required  to  give  bond 810 

2.  waste  not  committed  by  cutting  timber,  etc  630 

8.  beneficial  interest  in  may  be  subjtcred  to  payment  of  debts 696 

4.  purchaser  of  life  estate  charged  with  support  of  a  third  person  may 

be  required  to  give  bond,  etc 696 

IjIMITATION- 

1.  when  chancellor  will  not  search  for  facts  to  bar  a  recovery  ...  178 

2.  action  to  correct  mistake  in  deeds  must  be  brought  in  five  years 

from  the  discovery  of  the  mista ke .'....    268 

3.  injunction  does  not  prevent  statute  of  from  running  when,  etc 26^ 

4.  as  to  actions  for  dower— barred  in  fifteen  years 277 

£.  as  to  causes  of  action  ajrainst  personal  represent-atives,  which  ac- 
crued during  the  life  of  the  decedent 897 
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XIMITATION-Contlnued.  Page. 

6.  when  deviaee,  appointed  exeoutor,  can  not  plead  limitation  unless 

he  has  settled  his  accounts,  etc 897 

7.  stale  claim  not  enforced 633 

8.  riffht  of  Infants  barred  by  failing  to  show  cause  against,  or  to  set 

aside  a  void  judgment,  within  twelve  months  after  their  arrival 
at  age 651 

9.  thirty  years'  adverse  possession    of   lond,    under   parol   purchase 

thereof,  from  wife  and  husband  bars  action  to  recover  same 587 

10.  acceptance  of  deed  by  parties  in  adverse  possession  did  not  prevent 

statute  of-  limitation  from  running  in  their  favor         &S7 

11.  three  years'  time  should  be  given  to  redeem  land  sold  to  sitlsfy  a 

contractor's  lien  under  the  charter  of  1861  of  the  city  of  Louis- 
ville        654 

12.  surety  is  disoharffed  in  seven  years  bf ter  cause  of  action  accrued 

or  the  maturity  of  his  obligation 660 

13.  action  to  set  aside  voluntary  or  fraudulent  conveyances  barred  in 

five  years . .  ^ 679 

14.  statute  of  is  not  available  in  action  to  recover  usury  unless  pleaded .  6b8 

15.  application  for  revivor  of  action   against  personal   representtitive 

must  be  made  in  one  year  and  six  months  from  his  qualification.  690 

16.  adverse  possession  of  land  for  thirty  years  bars  action  for  its  re- 

covery     690 

17.  six  months  Liars  action  against  city  of  Covington  to  recover  taxes, 

etc 749 

18.  thirty  years'  continuous  adverse  possession  of  laud  bars  action  to 

recover 768 

L.OCAL  ACTS- 

werenot  repealed  by  the  act  adopting  the  general  statutes 615 

liOCAL  OPTION  LAW- 

1.  person  may  lie  charged  with  several  violations  of  in  same  indict- 

ment if  charges  ar**  separate 276 

2.  a   pf^rsou   is  not  guilty  of  violnting,  when   the  sale   is  made   by 

.' Mother  at  his  solioiiation,  unless  he  be  the  owner  of  the  liquor 
s^ld 276 

3.  necessary  allegations  in  indictment  for  violating 27rt 

4.  prr^scriprions  under  in  Mayfleld Ji27 

6.  indictment  for  selling  liquor  in  Fulton  county  in  violation  of.  6b7,  ('94 

6.  county  court  can   not  defeat  effect  of   by  changing   district 6^6 

7.  indictment  under  District  No.  1  of  Crittenden  county 822 

8.  not  necessary  to  allege  in  indictment  that  local  option  law  has  not 

lieen  repealed 8*22 

9.  penalty,  etc.,  for  violating  in  Greenup  couniy 823 

liOTTKKIES-See  Constitutional  Law— 

lotterv  franchise  granted  W.  C.  D.  Whipps  is  not  unconstitutional. . .  798 
MARRIAGE- 

oustnmary  among  negroes— issue  of  legitimate    880 

AIERCHANT- 

person  selling  liquors  only  shoiild  not  be  diemed  a  merchant  within 
the  meaning  of  seotiou  5,  article  3,  chapter  92,  General  Statutes.  756 
MISTAKE- 

1.  whether  mistake  was  made  is  a  question  of  fact        188 

2.  can  not  be  relied  on  by  piirty  by  whose  fault  it  occurs 239 

3.  nor  by  onn  who  knew  the  facts  when   it  operates  as  a  surprise  or 

fraud  upon  the  other 239 

4.  action  to  correct  in  deed  must  be  brought  in  live  years  from  dis- 

covery    ...     263 

-5.  testimony  of  wife  of  mortgagor  to  show  mistake  in  cert-illcate  of 

acknowledgment  is  entitled  to  but  little  weight 896 

•6.  money    paid    under  an    erroneous    jiulpment   niay    be   recovered 

on  reversal  by  rule  of  court  or  subsequent  action 8P3 

7    defenses  against  i*estltution  in  such  cases 393 

8.  a  deficit  of  three  acres,  worth  1=26,  in  a  mill  seat  of  twenty  acres, 

is  ton  small  to  authorize  a  rescission 3^)7 

9.  must  be  alleged— deed  will  not  be  cancelled  for  when  the  mistake 

is  notallejited 538 

10.  in  the  description  of  twenty  acres  intended  to  be  conveyed  did  not 

defeat  title  of  grantee  in  possession         551 

11.  corrected  in  commissioner's  deed  in  describing  lots  sold  and  title 

of  purchaser  quieted 614 
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MORTGAGE-  Pa«e, 

1.  raust  be  rdoorded  within  thirty  days  92 

2.  fraudulent  uuder  the  statute  not  80  in  faot 92 

3.  valid  as  to  debt  simultaneously  created 1© 

4.  when  unassailable  by  creditors 92 

5.  purchaser  of  mortgaged  property  protected  in  this  case 331 

6.  testimony  of  the  wife  of  mortgagor  to  show  mistake  in  the  certifi- 

cate of  acknowledgment  is  entitled  to  but  little  weight 396 

7.  release  of  prior,  prooun^d  by  fraud  of  mortgagor  and  mistake  of 

mortgagee,  does  not  enure  to  advantage  of  subsequent  mortgagee.  432 

8.  morrgagor  is  not  entitled  to  linn^estead  af ter  mortjprage  is  enforced,  537 

9.  embracing  homestead,   in  which  mortgagor's  wire  did  not  unite, 

created  a  lien  subject  to  the  homestead  exemption 647 

10.  title  to  land  vested  absolutely  in  mortgagee,  when  he  became  the 

purchaser  thereof  for  less  than  the  amount  of  his  debt,  at  his 
foreclosure  sale  thereof,  under  the  old  chancery  practice  in  18 Jl, 
but  in  such  case  no  conveyance  to  him  by  commissioner  was 
necessiiry • fi«8 

11.  what  it  is         6d7 

12.  where  pleadings  do  not  ask   for  enforcement  of  mortgage  judg- 

ment to  enforce  is  i-rroneous 757 

13.  mortgage  of  wife's  gf»neral  estatf*  by  husband  and  wife  to  secure 

the  ]);ivnjent  of  certain  lionds,  with  coupons  attached,  enforced  .     769 

negltgi^:nci<:  - 

1.  is  a  question  of  faa  for  the  jury 221 

2.  failure  of  railroad  company  to  give  signal  or  warning  when  train 

was  approaching  a  crossing  is  regarded  as  negligence 221 

3.  partv  injured  at  crossing  in   the  absence  of  evidence  will  not  be 

presumed  to  have  been  guilty  of  negligence  .  221 

4.  same  degree  of  cnre  is  required  of  tliose  managing  the  train  and 

those  traveling  on  a  public  highway  ci*ossing  its  track 221 

5.  greater  care  is  required  of  both   parties  where  the  view  of  such 

crossing  is  obstructed 221 

6.  what  is 676- 

7.  how  may  be  pleaded 576 

8.  degro<»  of  caution  required  of  railroad  company  when  a  deaf  mute 

or  other  person  if-  ri^en  walking  on  its  track f24 

«.  facts  oonsTituting  in  action  against  railroad  company,  what  and 

how  to  be  alleged 625 

NEW  PKOMISE- 

1.  to  i).'iy  existing  debt  can  not  1^  made  the  foundation  of  action 30(> 

2.  by  i):ink'rnpt  ti )  pay  existing  del)t   ...  300 

3.  to  p.'v  account  made  within  tW(»  years  liefore  suit 605 

4.  bv  bankrupt  to  pay  debt  from  which   lie  has  l3e<»n  discharged,  is 

eijforoihlr    ...  613 

5.  by  Ivm  erupt,  nfter  llliirK  his  petition  but  l>efore  receiving  his  dis- 

charp^.  if  nuidt*  for  a   in  w  consideration,  even   if  inadequate,  is 

enliH-rible 726 

NEW  TRIAL- 

1.  judgment  in  criminal  case  may  be  reversed  for  an  error  not  specl- 

flrd  in  »rrourds  for 375 

2.  judgment  in  civil  c  i^es  will  not  te  reversed  for  error  not  srecified 

in  gn.iinds  for 828,5^2,693 

3.  defen(ianr  b.as  right  to  withdraw  his  motion  for  a  new  trial  and 

move  for  judgment  iion  ol>?tflnte  veredicto  in  this  case  . .  383 

4.  mi'o  )»ulu('r  ol   jury  made  to  appear  on  motion  for  is  not  the  sub- 

jof'l  of  review  or  nil    .'«1 3&4 

5.  nonr.•^idl»nTs  may  mako  motion  for  at  any  time  within  five  years 

after  jiid.Tmens  again'-'t  them  on  cc-nsfnictive  service 426 

6.  right  to  object  to    waived   by  filing  amende\1  yetition  after  new 

trial  w.is  granted  enl.ir  ring  the  amount  originally  claimed 473 

7.  to  allow  di'fendant  to  show  that  witnesses  for  plaintiff  prior   to 

the  trial  had  made  statements  ccntja<tictory  to  tbost^  made  before 
the  jury  jjroperly  refn.sed 616 

8.  moti(  n  nm\  trroi'uds  for   in  a  ccmnion   Jaw  action,  where  the  law 

and  fjM'ts  I'ave  been  submittc  d  to  the  court  without  a  jury,  are 
ut'cessfiry  in  order  to  a  review  except  by  Court  of  Appeals 677 

9.  in  abj^encii  of  motion  and  grounds  for  nothing  is  brought  to  the 

Court  v.f  Apreals  for  r.'view  except  the  inquiry  whether  a  cause 
of  action  is  alleged,  and  whether  the  evidence  authorizes  the 
judgment 677 
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N  EW  TRI A  L— Continued.  Page. 
10.  was  properly  refused  when  cumulative  eyidence  alone  was  pre- 
sented In  the  application  756,  757 

NEXT  FRIEND— 

right  of  adverse  party  to  object  to  prosecution  of  suit  by  after  infant 

arrvifs  at  age  inay  be  waived 612 

NONRESIDENTS- 

1.  vendor  is  not  entitled  to  judgment  for  purchase  money  for  land 

where  the  title  is  held  by  a  nonresident  .     .  820 

3.  may  make  motion  for  new  trial  at  any  time  within  five  years  after 

judgment  against  them  on  constructive  service 426 

NOTARY  PUBLIC- 

1.  that  a,  is  a  member  of  the  grand  jury    is  not  sufficient  cause  to 

set  aside  indictment        ...  828 

2.  where  the  drawer  or  endorser  is  in  tho  habit  of  receiving  his  mail 

at  two  or  three  different  postofflces  notice  sent  to  either  office  is 

suflQcient 822 

NOTICE- 

1.  purchaser  without  notice  of  wife*s  resulting  equity  holds  against 

her 15 

2.  time  and  place  should  bo  designated  in  notice  for  making  appraise- 

ment and  should  not  l)e  fixed  for  same  day  notice  i.s  given        82 

3.  an  unrecorded  deed  as  to  purchasers  and  creditors  with  is  valid  .   .  336 

4.  may  be  amended  in  proceedings  on  claimant's  l:<jnd 384 

6.  to  obligor  to  sue  must  be  given   in  time  to  enable  him  to  obtain 

judgment  at  the  next  term 471 

6.  given  ten  days  before  the  beginning  of  the  term  was  not  sufficient 

in  this  case 471 

7.  of   int^^ntion   to   revive   action   against    personal   representatives, 

given  within  six  months  of  his  qualification,  can  not  he  ot^jected 

to  for  tlie  first  tiiJie  in  the  Court  of  Appeals 617 

8.  execution  purchaser  must  take  notice  of  liens  nientioned  in  levy, 

etc 670 

9.  residence  of  diawer  or  endorser  of  a  bill  is  jresumed   to  be  the 

same  at  maturity  a.s  when  ic  was   drawn  imless  inforuiation   of 

cliange  has  been  receiv  ed SS2 

10.  where  the  drawer  or  endorser  is  in  the  habit  of  receiving  mnil  at 

two  or  three  postoffices  notice  sent  to  either  office  is  sufficient —  822 
NUISANCE- 

1.  railway  company  leaving  car  on  t:!de  track  a  public  nuisance 639 

2.  trains  crossing  public  ruad  without  giving  signnl    a  public  nui- 

sance      644 

8.  indictment  for  against  railroad  company  for  failing  to  kee]j  cross- 
ing in  repair 650 

OVERRULED  CASE- 

Farniers  and  Drovers  Ins.  Co.  v.  Curiy,  13  Bush,  312,  in   part  over- 
ruled   712 

PARENT  AND  CHILD-See  Infants  and  Infants'  Real  Estate— 

fatlier  is  under  natural  and  legal   obligation   to  suppoit  his  illegit- 
imate child '. 520 

PARTIES- 

1.  holder  of  legal  title  must  be  a  party  to  proceedings  to  sell  Innd 57 

2.  husband  must  be  a  party  to  wife's  petition  praying  power  to  irade 

as  a  feme  solo     58 

3.  necessary  parties  enter?  d   their  appearance  and  became  parties  by 

answering  a  cross  petition,  to  wliich  tliey  were  not  mrties (if^o 

4.  title  holders  must  l-e  made 689 

5.  should  be  named  in  body  as  well  as  caption  of  i  et ition 614 

6.  judgment  against  persoLS  not  parties  to  the  acticn  is  errontous  . .  ('26 

7.  h'gislative   authority  to   an    infant  authorizing   him  to  exeeuie  a 

compromise   g-e«ttleu)ent  under   and   ronstniction   of   his  father's 
will,  and    the   comxiromise  had   no  effect   nr(>n  the   rights  of  the 
children  of  the  infant  who  were  not  parties  to  the  compromise..  734 
PARTNERSHIP- 

1.  payment  of  firm  debt  at  40  rents  to  the  dollar  by  one  partner  d(es 

not  entitle  him  to  claim  half  of  the  full  amount  against  the  other,   £52 

2.  one  partner  may  bind  the  firm  in  all  business  relating  to  the    bl5 

3.  commissioner's  report  of  accounts  of,  confirmed,  etc.,  without  ob- 

jection, will  not  be  disturi:ed S2X 
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4.  creditors  of  have  do  lien  upon  firm  assets,  except  through  the 

partner 397 

6.  where  each  member  of  consents  to  the  appropriation  of  firm  assets 
to  use  of  one  partner,  it  is  as  binilinff  as  if  applied  to  a  partner- 
ship debt 397 

6.  each  partner  is  agent  of  the  other 684 

7.  settlement  of  accounts  of  in  proceedings  to  which  one  partner  was 

not  a  party  was  not  erroneous 760 

8.  payment  to  one  is  equivalent  to  payment  to  both  partners 760 

PART  PERFORM  A  NCE- 

of  oral  contract  to  convey  land  is  not  sufficient  to  take  the  contract 

out  of  the  statute  of  fraud 475 

PATENTS  FOR  LAND- 

1.  patent  for  74,866  acres,  excluding  60,518  acres  prior  grants,  not 

identified  is  void 158 

2.  none  but  vacant  lands  can  be  appropriated 168 

PEACE  OFFICER- 

1.  right  and  dury  of,  to  arrest,  etc 497 

3.  killing  a,  when  resisting  him,  knowing  him  to  be  such,  is  mur- 

der ;  if  not  knowing  him  to  be  such  is  manslaughter 767 

PEDDLERS— 


roust  pay  license  required  by  statute. 
^^ „ 


PERSONAL  REPRESENTATIVE— 

application  for  i-evivor  of  notion  against  must  be  made  within  one 

year  and  six  months  aft«r  his  qualification 690 

PHYSICIAN— See  Druggist- 
treating  patient  by  i*equest  of  third  person  is  entitled  to  recover  for 

his  services. .  656 

PLEADINGS  AND  PRACTICE  IN  CIVIL  ACTIONS- 

1,  necessary  allegations  in  petition  of  stocliholder  suing  for  the  use 

of  oorporatinn 12 

a.  amended  answer  must  be  offered  in  r«^asonable  time  or  reason  for 

deiny  stated 57 

^.  Court  of  Appeals  can  not  decide  cases  upon  issues  not  raised   by 

tlio  pleadings 160 

4.  petition  against  State  must  show  cause  of  action  in  plaintiff lft5 

5.  refusal  lo  sustain  demurrtr  not  cause  of  i*eversal  when  not  pieju- 

dicial 188 

6.  amended  petition  corresponding  with  proof  curing  defects,  etc., 

proi)erly  allowed 251 

7.  a   i)arty  seeking  to  enforce  a  vendor's  lien   for  unpaid  puicbase 

monerv  must  allege  the  terms  of  the  contract,  ability  to  convey, 
etc 271 

8.  party  may  withdraw  pleadings  unless  It  works  injury  to  his  ad- 

versary   —  273 

9.  in  action  on  asfifrnment  it  is  necessary  to  allege  the  consideration,  ltf73 

10.  election  should  be  made  as  to  which  of  two  causes  of  action  im- 

properly joined  will  be  reli*  d  on  . .  ...     278 

11.  to  recover  rent  arising  from  dower  estate  it  is  not  necessary  to 

unite  the  action  for  rent  with  the  action  for  dower 288 

12.  action  for  damages  against  turnpike  corapan3'—nece6sary  allega- 

tions in  petition 825 

13.  when  testimony  in  chief  can  not  be  given  by  party  for  himself 826 

14.  withdrawal  of  testimony  in  chief  taken  by  a  party  for  himself- 

effect  of 336 

15.  a  judgment  on  ground  of  infancy 326 

16.  to  avoid  a   mortgage  sipned  by  an  infant  the  proper  time  to  plead 

infancy  is  in  the  action  of  foreclosure    827 

17.  ordinary  and  e(|uital)le  actions  improperly  joined 329 

18.  judgment  against  defendants  resicfing  in  different  counties 829 

19.  rule  to  pay  money  into  court  l-eing  disobeyed  an  ordinary  execu- 

tion properly  issued     3S0 

20.  repiv  to  amended  answer  may  be  filed  after  trial  has  begun  when, 

e  tc*. 833 

21.  instructions,  not  objected  to,  can  not  be  complained  of  on  appeal.  333 

22.  aflQdavit  for  continuance  must  l^e  copied  in  record .334 

23.  in  action  forfalse  imprisonment  and  malicious  prosecution  plain- 

tiff has  burden  of  proof  and  concluding  argument 334 

54.  suit  by  county  against  sheriff— necessary  allegations 334 
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S5.  defect  in  nnt  mentioDing  couDterclaim  in  the  caption   of  ans'wer 

may  be  waived  by  reply 867 

26.  instructioDS  givin^K  undue  prominence  to  certain  portions  of  the 

evidence  are  erroneous,  but 873,  8M 

37.  two  such  instructions  may  neutralize  each  other 378 

28.  in  action  by  wife  of  inebriate  the  petition  must  allege  that  the 

defendant  had  a  license  to  sell 889 

2fl.  but  a  defect   in  this  respect  may  he  cured   by  verdict 883 

80.  defendant  has  right  to  withdraw  motion  for  new  trial  and  move 

for  a  judgment  nou  obstante  veredicto 88S 

81.  after  j?rai» ling  two  new  trials  the  court  properly  refused  time  to 

prepare  pleading?,  etc 889 

32.  papers  used   in   lower  court  but  omitted  from  record   in  Court  of 

Appc^als  presumed  to  be  sufficient  to  sustain  the  judgment 3^9 

88.  in  action  on  promissory  rote  promise  must  be  avenged 892 

84.  exhilntion  of  the  note  will  not  obviate  necessity  of  averring  pi^om- 

ise 892- 

35.  the  statement  of  the  consideration  is  not  equivalent  to  on  aver- 

ment of  promise  to  pay  it 393 

36.  amended  petition  may  be  filed  after  jury  is  sworn  in  discretion  of 

the  court 892 

37.  bill  of  excsptionsis  not  regarded  if  not  filed  in  the  time  prescribed 

by  law 89» 

38.  if  a  party  dies  pending  an  action  and  before  final  judgment  a  de- 

mand of  his  administrator  is  not  necessary  to  its  revivor  against 
him 893 

39.  revivor  of  an  action  is  by  order  of  court  or  on  morion  893 

40.  revivor  of  a  judgn)ent  is  Ly  rule  or  action 893 

41.  warning  order  to  appear  and  answer  in  ninety  days  is  irregular, 

but  not  void 386 

42.  a  case  is  not  aliandoned  so  long  as  it  is  kept  upon  docket 884 

43.  ohjecMon   to  amended  petition  first  made  In  Court  of  Appeals  is 

not  considered 885 

44.  suits  about  separate  tracts  of  land  improperly  consolidattd 388 

46.  recovery  upon  an   implied  piomise  may  be  defeated   by  showing 

that  plaintiff  ought  n'ot  to  recover  ex  a»quo  et  bono  ...  * 418 

46.  accidental  omission  of  woi-ds  in  petition— when  not  cause  for  re- 

versal      423 

47.  failure  of  petition  to  state  facts  showing  that  the  county  court 

had  juiisdiction  to  appoint  administrators  can  he  taken  advan- 
tage pf  only  by  special  demurrer 428 

48.  nonresidents  may  make  motion  for  new  trial  at  any  lime  within 

five  years  aft*»r  judgment  on  nonstruotive  service 426 

49.  motion  to  retry  neiHl  not  be  ent<»rtd  in  ha»c  veiba   ... 426 

60.  the  same  strictness  of  pleading  is  not  required  in  courts  of  justices 

of  the  peace  as  in  circuit  courts [^442 

51.  proof  of  conditional   promise  will   not  support  a  verdict  upon  a 

petition  alleging  an  unconditional  promise 446 

52.  proof  of  promise  to  pay  "when  able     will  not  authorize  a  verdict 

in  al^sence  of  proof  of  ability  to  pay 446 

53.  bail  bond  required  to  be  given  by  examining  court  can  not  be  for- 

feited where  no  bond  or  minute  from  examining  court  has  been 
filed  in  circuit  court 466 

54.  demurrer  overruled  because  of  failure  to  withdraw  answer  curing 

the  defect 470- 

66.  improper  instruction  not  made  ground  of  motion  for  new  trial   is 

not  cause  of  reversal 470 

66.  right  to  object  to  new  trial  waived  by  filing  an  amendtd  petition 

after   new  trial  was  granted,   enlarging   the  auiount   originally 
claimed 473 

67.  substance  of  common   law  embraced  by  forms  of  action  under  the 

Code  must  l)e  resorted  to  to  enforce  statutoi-y  duties  and  liabil- 
ities   623 

68.  two  causes  of  action  may  be  united  in  one  petition 626 

59.  insuificient  petition  cured  i)y  answer 635 

60.  promise  to  pay  note  must  \ye  alleged 639 

61.  liens  securing  renewal  notes  must  be  sufficiently  stated  in  petition,  639 

62.  amended  answer  and  counterclaim  filed  after  judgment  properly 

rejt  cted 640- 
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63.  property  Bought  to  be  subjected  must  be  identified 640 

64.  oourt  iu  its  sound  discretion  may  permit  or  refuse  to  permit  ex- 

hibits to  be  filed 540 

65.  motion  by  defendant  to  transfer  action  upon  filing  equitable  de- 

fense, from  the  common  pleas  to  the  circuit  court,  being  resisted 
by  plaintitT  by  filing  amdavit,  etc.,  the  defendant  failing  to 
ext^cute  bond  as  required  by  section  14,  Civil  Code,  was  properly 
overruled 554 

66.  motion  by  defendant  to  transfer  his  answer  and  cross  petition  from 

common  pleas  to  circuit  court  properly  sustained — effect  of 
transfer 554 

67.  rule  as  to  allegations  of  value,  etc 562 

68.  joint  action  can  not  be  maintained  against  several  persons  upon 

separate  and  distinct  demands 678 

69.  by   answering   a  cro.^s   petition,   to   which   they  wei«   not   made 

parlies,  necessary  yjarties  thereby  entered  their  appearance  and 

became  parties  thereto 605 

10.  party  should  be  named  in  body  as  well  as  in  caption  of  petitltm. . .  614 

71.  affidavit  as  to  evidence  of  absent  witness  may  lie  read  as  a  deposi- 

tion by  consent  of  adverse  party,  and  trial  should  not  be  post- 
poned to  compel  attendance  of  .such  witness   unless,  etc 626 

72.  jnd;zment  against  persons  not  parties  to  the  action  on  a  forthcom- 

ing bond  was  erroneous 626 

73.  personal  judgment  against   heirs  for  debt  of  ancestor,  without 

alleging  that  the  heirs  had  received  assets,  erroneous 648 

74.  action  against  owners  of  steamboats  can  not  be  pleaded  in  abate- 

ment in  an  action  against  the  captain 656 

75.  motion  to  recover  possession  of  land  by  purchaser  at  execution  sale.  674 
7t5.  slight  error  in  commissioner's  report   not  objected  to  In  court  I^- 

low  will  not  authorize  a  reversal 686 

77.  prayer  for  judgment  for  blank  dollars  in  counterclaim  can  not  bo 

ol)jected  to  for  first  time  in  Court  of  Appeals 688 

78.  errors  not  embraced  in  grounds  for  new  trial  will  not  be  consid- 

ered in  Court  of  Appeals 693 

79.  instructions  must  conffirm  to  issues  presented  by  the  pleadings  . ..  Vi^tb 
8').  failure  to  answer  was  an  admission  of  statements  of  the  petition. .  696 
81.  whether  the  Ut'^me  of  the  defendant  is  identical  with  the  signature 

to  the  note  sued  on  can  not  be  raised  after  judgment  without  an 

answer 695 

83.  issue  being   formed   by   reply   and  rejoinder  the   surrejoinder   is 

regarded  as  out  of  the  record     713 

83.  plea  of  no  consideration  presents  an   issuable  defense  to  which  a 

reply  is  necessary  in  a  suit  on  a  note,  bond  or  other  like  instru- 
ment   * 751 

84.  defendants  in  this  case  were  entitled  to  a  judgment  non  obstante 

vered  icto 751 

85. -section  114  of  the  Civil  Code  requiring  parties  to  form  an  issue 
was  intended  to  prevent  frivolous  issues,  etc.,  I)ut  it  does  not 
modify  or  conflict  with  section  3S:6 751 

86,  section  18i,  authorizing  pleadings  to  l)e  amended,  does  not  apply 

to  or  authorize  any  amendments  after  trial  and  verdict  . .  .* 751 

87.  facts  constituting  fraud.  misn*pre.^entation  and  covin    not   neces- 

sary to  bo  speci'illy  aveiTed 751 

SS.   it  was  ncjt  neet^ssai  y  to  iiifvke  a  motion  to  set  aside  or  modify  the 

judgment  before  taking  appeal  in  this  case 754 

89.  where  pleadings  do  not  ask  for  enforcement   of  mortgage  judg- 

ment to  enforce  is  erroneous 757 

90.  personal  judgment  not  prayed  for,  no  defense  l)eing  made, was  erro- 

neous    757 

91.  what  is  due  time  is  a  question  of  law  and  plaintiff  should  have 

alleged  facts  to  show  degree  of  diligence 768 

93.  amended  petition  correcting  slight  error  in  a  date,  etc.,  did  not 

state  new  cau.se  of  action   . .         759 

93.  ]jersonal  judgment  was  er;*oneous  ])ecause  demurrer  to  the  original 

petition  was  undisposed  rtf    760 

94.  ajjpellant  is  required  to  i)ay  costs  of  copy  of  record  in  another  case 

improperly  niade  a  part  of  trans<Tipt  in  this 760 

5)5.  affidavit  and  ])i\)o{  and  demand  must  l:e  made  l)efore  commencing 

suit  on  a  claim  against  a  decedent's  estate 760 
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96.  affidavit  and  proof  are  neceRsary,  but  demand  Dot,  before  pleading 

olaim  agaioBt  a  decedent's  estate  as  a  set-off  or  oounterolaina 
where  the  personal  representative  is  plaintiff 760 

97.  refusal  to  continue  case  on  account  of  illness  of  counsel  not  preju- 

dicial in  this  case 761 

98.  where  party  by  his  failure  to  reply  admits  the  facts  alleged   he 

can  not  be  injured  by  the  reading  of  depositions  taken  prior  to 
the  time  of  his  bpcomlnp:  a  party 761 

99.  defect  in  stating  a  good  cause  of  action   in  an  imperfect  nianner 

should  b«  reached   by  motion  to  uiake  more  specific  and  not  by 

general  demurrer 774 

100.  error  not  prejudicial  is  not  cause  for  reversal 774 

PLEADINGS  AM)  PRACTICE  IN  CRIMINAL  CASES- 

1.  argument  l)efore  jury-  court  has  large  discretion  in  limiting 86 

2.  judgment  in  indictment  charging  same  offense  several  times  must 

obar»re  each  separately  S76 

3.  indictment  for  violating  local  option  law—not  necessary  to  allege 

DO  license .    276 

4.  that  a  memlx'r  of  tlie  graud  jury  is  a  civil  officer  is  not  cause  for 

setting  aside  an  indicrinent 328 

5.  effect  of  word  "felonious"  in  indictment 331 

6.  indictment   against    sheriff   for     negligently   suffering   prisoner 

charged  with  a  felony  to  escape—necessary  allegations 331 

7.  former  oouviotion  before  the  quarterly  court  may  be  pleaded  to  an 

indictment  for  same  offense  in  circuit  court 333 

8.  former  acquittal  may  be  pleaded  in  bar  of  an  offense  of  the  same 

degree 338 

9.  indictment  for  housebreaking— whether  place  of  ingress  was  part 

of  the  house  is  a  question  of  law 366 

10.  instructions  which  give  undue  prominence  to  certain  parts  of  the 

evidence  are  erroneous 8[)4 

11.  a  continuance  on  ground  tiiat  defendt-'.nt  was  about  to  be  tried  at 

the  term  during  which  the  indictment  was  i-eturned,  etc.,  i^rop- 
erly  refused  in  this  case 395 

12.  indictment  fnr  selling  whisky — must  charge,  etc 395 

13.  statute  requirins;  affidavit  as  to  the  justice  of  a  claim  against  a 

decedent's  ewtate   does  not  apply  to  the  Commonwealth   in  a  pro- 
ceeding to  enforce  the  criminal  and  penal  laws 623 

14.  indictment  must  he  direct  and  certain  as  regards  the  party  charged 

with  the  offense 623 

15.  malicious  wounding  of  two  distinct  persojis  should  not  be  cliarged 

in  one  indicnient 625 

16.  on  charge  of  illegal  sale  of  liquor  it  is  no  objection   that  the  par- 

ticular kind  of  liquor  sold  is  not  specified 624 

17.  indictment  should  not  always  follow  the  language  of  the  statute. .  659 

18.  indictment  against  physician   for   administering  whisky  without 

proper  examination  should  state  facts  showing  bad  faith 659 

19.  separate  injuries  to  the  person  may  he  joined  in  one  indictment  . .  693 

20.  objection  raised  for  first  time  on  motion  for  new  trial  will  not  be 

considered  by  Court  of  Appeals 693 

21.  indictment  for  obstructing  public  highway— necessary  allegations.  694 

22.  indictment  in  which  names  of  accused  and  deceased  are  the  same 

not  insufficient  for  uncertainty 694 

23.  instruction  as  to  law  relative  to  involuntary  manslaughter  prop- 

erly refused  where  the  evidence  did  not  authorize  such  instruc- 
tion   695 

24.  it  is  not  necessary  to  allege  in   indictment  for  violation  of  local 

option  law  that  said  law  has  not  been  repealed 822 

25.  a  person    selling   only  liquors  should    not   be  deemed   a   merchant 

within  the   meaning   of   section   5,  article   3,  chaper  92,  General 

Statutes 756 

POSSESSION - 

1.  of  promissory  note  not  prima  facie  evidence  of  ownership 32 

2.  under  parol  contract   of   purchase  from  married  woman  and  her 

husband  possessicm  of  vendee  was  adverse  to  them  and  their  heirs,  587 
8.  under  parol  purchase  of  land  does  not  render  purchaser  liable  for 
rents  for  any  period  prior  to  institution  of  suit  to  recover  posses- 
sion    587 
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POWER  OP  ATTORNEY-  Page. 

of  a  soDresidenr.  married  woman  how  certified,  etc 5^ 

PRESENT  AND  CONTINGENT  INTERSTS  IN  LAND— 

may  he  sold  for  reinvestment  under  sections  489-491,  Code  of  1877,  all 

persons  interested  i n  beins  made  parties 237 

PRESIDENT  GARP^IELD- 

1 .  attempted  assassination  of 60 

9.  death  of 366- 

PRESUMPTION— 

1.  possession  of  promissory  note  not  prima  facie  evidence  of  owner- 

ship   33 

2.  letral  presumption  as  to  ownership  of  promissory  note 33 

3.  burden  of  proof  as  to  ownership  of  promissory  note  3d 

4.  party  contracting  with  city  presumed  to  know  the  law 8& 

5.  whether  agent  is  acting  within  his  authority  188 

6.  against  advantageous  divisibility  of  town  lots  may  be  rebutted  . . .  251 

7.  negligence  not  presumed  against  a  party  injured  at  railroai  cross- 

ing    221 

8.  iuHuivent  debtor  in  preferring  certain  creditors  presumed  to  act 

fraudulently         837 

9.  false  representations  relied  on  presumed  fraudulent 286 

10.  papers  used  in  lower  court,  bnt  omitted  in  record  in  Court  of  Ap- 

peals, presumed  to  be  sufficient  to  sustain  the  judgment 389 

11.  law  raises  presumption  that  order  appointing  administrator  was 

duly  made 423- 

12.  Court  of  Appeals  will  not  presume  that  an  attorney  has  filed  an- 

swer without  authority 689 

18.  where  a  person  boards  a  train  the  railroad  employes  have  a  right 

to  presume  that  such  person  is  a  passenger 691 

14.  it  must  ]iQ  presumed  that  county  court  performed  the  duty  re- 

quired by  law e/a& 

15.  sale  of  attached  property  by  the  court  during  the  litigation  is  pre- 

sumed to  have  i>een  to  the  interest  of  the  litigants  775 

PRINCIPAL  AND  SURETY-See  Surety— 

1.  liability  of  surety  is  measured  by  his  covenant 338 

2.  surety  of  executor  liable  only  for  bi-each  of  executorial  duties 332 

3.  liability  of  surety  in  administrator's  bond  for  rents        8S6 

4.  a  settlement  by  sureties  of  debtor  in  default   binding  in  this  case 

on  the  principal  336 

5.  of  personal  representative  in  supersedeas  bond  is  liable  to  extent 

of  assets  only 293 

6.  sureties  on  bond  of  deputy  sheriff  are  liable  only  for  failures  of  duty 

during  term  of  sheriff 465 

7.  sureties  on  a  recognizance  are  entitled  to  a  jury  to  try  whether 

there  was  a  delivery  by  them  to  the  jailer  of  the  person  ball»*d 466 

8.  notice  by  surety  to  obligee  to  sue  must  be  given  in  time  to  enable 

him  to  obtain  judgment  at  the  next  term 471 

9.  surety  may  exonerate  himself  by  showing  that  he  was  induced  to 

sign  the  note  by  the  collusion  and  fraud  of  the  creditor  and  his 
principal 472 

10.  delivery  of  money  by  principal  in  a  note  to  his  surety  to  be  paid 

to  the  payee  did   not  increase  or  diminish   the  liability  of  the 
surety  to  the  payee 557 

11.  allegation  of  surety  that  his  signature  was  placed  to  a  not«  with- 

out "his  written  authority"  relieves  such  surety  from  liability 
when,  etc  617 

12.  a  mark  by  or  for  a  surety  who  can  not  write  is  a  signature  in  law, 

although  not  winessc»d  as  required  by  Civil  Code 617 

13.  surety  of  insolvent  debtor  is  entitled  to  the  benefit  of  the  assign- 

ment of  his  principal  in  common  with  ordinary  creditors  ...  G22,  681 
PRIVATE  ENTERTAINMENT- 

without  contract  creates  no  liability 36- 

PROMISE - 

1.  in  action  on  note  promise  must  be  averred 392 

2.  to  pay  note  must  be  alleged 539 

3.  to  pay  inferentially  averred  and  no  motion  to  make  more  specific 

is  siiffiolent  to  support  a  judgment  after  answer 698- 

PROMISSORY  NOTE-See  Bills  and  Notes— 

1.  possession  of  not  prima  facie  evidence  of  ownership 32 

2.  legal  presumption  as  to  ownership 32 

3.  burden  of  proof  of  ownership 82 
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PUBLIC  PRINTER—  Page. 

not  entitled  to  be  paid  for  republishing  report  of  oommissioner  of 

insurance  bureau 328 

RAILROADS- 

1.  stock  killed  on— how  and  when  appraised 83 

3.  time  and  place  should  be  designated  in  notice  of  appraisement. . .      83 
8.  time  of  appraisement  should  not  be  fixed  for  same  day  notice  is 

given   83 

4.  failure  of  railroad  company  to  give  signal  or  warning  when  train 

was  approaching  a  crossing  is  regarded  as  negligence 321 

6.  party  injured  by  railroad  at  crossing  in  abspnce  of  evidence  will 
noti  be  presumed  to  have  been  guilty  of  negligence        221 

6.  same  degree  of  care  is  required  of  those  managing  the  train  and 

those  traveling  on  a  public  higliway  crossing  its  track 221 

7.  greater  care  is  required  of  both   parties  where  the  view  of  such 

crossing  is  obstructed 231 

8.  who  competent  to  prove  speed  of  train 386 

9.  are  liable  to  taxation  for  county  purposes 436 

10.  correct  mode  of  assessing  railroads  and  enforcing  collection  of 

taxes  levied  thereon  for  county  purposes 48G 

11.  subscription  of  stock  by  county  court  and  officer's  duty  in  such 

cases 501 

19.  Fesond  submission  had  no  effect  on  first  vote  of  the  county 501 

13.  condition  precedent  to  subscription  must  be  performed 502 

14.  bonds  to  pay  subscription  bearing  less  rate  of  interest  than  that 

prescribed  by  the  charter  are  not  hereby  invalidated 503 

15.  criterion  of  damages  in  action  against 626 

16.  change  of  election  precincts  by  Shelt)y  County  Court  in  1865.  with- 

out petition  of  a  majority  of  voters  in  each  precinct  having  been 
acted  upon  and  acquiesced  in  for  more  than  tweuty-flve  years, 
can  not  now  be  successfully  objected  to 533 

17.  degree  of  caution  i^equired  of  railroads  when  a  deaf  mute  or  other 

person  is  seen  walking  on  its  track 634 

18.  facts  constituting   negligence   in   actions  against  railroads,  what 

and  how  to  he  alleged ' 625 

19.  trustees  of  Cincinnati  Southern  Railroad  Co.  are  liable  and   in- 

dictable for  violations  of  laws  of  Kentucky 639 

90.  a  public  nuisance  for  trains  to  cross  public  roads  without  giving 

signals 644 

21.  indictment  against  for  public  nuisance 650 

32.  duty  of  where  they  cross  public  roads 650 

23.  when  a  person  boards  a  train  the  railroad  employes  have  a  right 

to  presume  such  person  to  i)e  a  passenger 691 

24.  running  and  operating  a  railroad  train  on  the  Sabbath  is  a  "work 

of  necessity."  in  the  meaning  of  section  10,  article  17,  chapter  39 
of  General  Statutes 788 

25.  proceedings  by  to  condemn  real  estate 813 

26.  the  burden  is  on  the  company  to  show  that  the  property  sought  to 

be  condemned  is  necessary  for  the  public  use 813 

27.  railroads  belong  to  that  class  of  uses  considered  public 813 

REAL  ESTATE  AGENT- 

1.  is  entitled  to  his  commissions  when  he  procures  a  purchaser  upon 

the  acrreed  price  and  tt^rms 613 

2.  if  principal  refuses  to  sell  because  his  wife  refuses  to  relinquish 

her  dower,  agent  is  still  entitled  to  his  commissions 613 

RECEIVER- 

1.  properly  appointed  in  this  case 330 

2.  Illegality  of  receiver's  appointment  having  been  determined  on 

former  appeal,  evidence  of  injury  to  the  land  is  offered  too  late 

in  this  case 833 

8.  should  be  required  to  report  to  court  what  amounts  he  has  re- 
ceived, etc 393 

RECORDS- 

transcript  from  a  city  to  circuit  court  was  properly  attested  by  the 
judge  of  the  city  court  by  permission  of  the  circuit  court  after 

judgment 634.  686 

RELEASE— 

1.  of  debtor  by  creditors  upon  payment  off  part  of  claims  is  enforoi- 

ble b2» 

2.  of  one  creditor  is  sufficient  consideration  for  release  of  others 529 
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BEMAINDBRMEN—  Ptige. 

1.  are  eu titled  to  what  remains  after  termination  of  life  estate  in 

this  case 5T9 

S.  in  equitable  action  by  owner  of  particular  estate  In  freehold  in 
possession  against  infant  owner  of  leversion  or  remainder,  real 
property  may  be  sold  for  investment  of  the  proceeds  in  other  real 

property 59S 

B.  on  sale  by  of  undivided  Interests  in  land  retaining  liens  thereon 
for  purchase  money  each  remainderman  had  a  lien  on  bis  re- 
spective interest  in  the  whole 594 

KEMISSION- 

of  fine  by  city  council  of  Hopkinsville  includes  city  attorney's  fees, 

etc 613 

REMOVAL  OF  SUITS  FROM  STATE  TO  FEDERAL  COURTS— 

1.  the  entire  suit  is  removed  when,  etc 144 

2.  an  inspection  of  the  petition  to  I'emove  a  criminal  prosecution 

from  State  to  Federal  Court  is  essential  to  determine  whether  it 
contained  allegations  sufficient  to  authorize  a  transfer,  and  in  its 
absence  it  must  be  presumed  that  it  was  defective  in  the  allega- 
tion of  jurisdictional  facts 740 

8.  petition  to  transfer  from  State  to  Federal  Courts  offered  to  be  filed 
after  verdict  and  sentence  after  motion  for  new  trial  had  been 

overruled  did  not  operate  as  transfer 740 

RENTS- 

1.  a  lien  for  purchase  money  is  a  lien  upon  the  land  and  not  upon 

the  rents  and  profits S32 

2.  rents  arising  from  dower  estate— personal  representative  can  re- 

cover    282 

S.  action  for  rent  not  necessary  to  unite  it  with  action  for  dower 282 

4.  liability  of  surety  in  administrator's  bond  for  rents 3S6 

5.  purchaser  at  decretal  sale  is  not  entitled  to  accruing  between  date 

of  sale  and  date  of  confirmation  of  sale 466 

6.  but  see  editorial  note  showing  that  purchaser  ought  to  be  entitled 

to  rents  in  certain  cases,  etc  ..  466 

7.  purchaser  at  decretal  sale  is  not  entitled  to  recover  rents  from  dat« 

of  sale  to  the  confirmation  uf  sale 409 

S,  the  occupant  of  real  estate  under  an  oral  gift  which  is  afterwards 
repudiated  is  not  liable  for  until  demand  of  possession  has  been 

made 476 

^.  apportioned  between  representative  of  life  tenant  and  remainder- 
man    511 

10.  party  in  possession  of  land  after  confirmation  of  decretal  sale  is 

required  to  pay 533 

11.  wife  can  not  be  held  responsible  for  the  land  occupied  under  an 

agreement  Isetween  her  husband  and  the  landlord,  there  being  no 

proof  of  his  agency 796 

RES  ADJUDICATA- 

title  to  land  by  judgment  for  damages 686 

RESCISSION— 

1.  deficit  of  three  acres  in  twenty -acre  mill  seat  too  small  to  author- 

ize rescission 397 

2.  of  sale  of  land  cancels  purchase  note  540 

S.  in  rescinding  contract  to  sell  land  parties  should  be  placed  in  statu 

quo fi64 

4.  rule  in  case  of  as  to  rents  and  improvements 664 

5.  exchange  of  land  made  by  a  married  woman  and  her  husband  re- 

scinded   : 765 

RES  GEST^- 

1.  examining  trial  and  statements  made  several  days  after  the  com- 

mission of  the  offense  not  res  gestaj 69 

2.  evidence  as  to  acts  not  part  of  excluded 86 

8.  res  gesta;  decltiratious  are  those  made  at  the  time  the  main  fact 

under  consideration   takes  place,   and  which  are  so  connected 

with  it  as  to  illustrate  its  character 766 

4.  res  gestie  declarations  are  admissible  as  original  evidence 765 

6.  res  gestte  declarations  of  defendant  are  admissible  in  his  behalf  to 

show  the  intention  with  which  he  did  the  act  whereby  his  con- 
nection with  the  tort  was  sought  to  be  established 766 

RESIDENCE- 

domicil  of   husband  is^the  legal  residence  of  his  wife 21 
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RBVKNUK-  Pa^. 

act  for  raising  oan  Dot  originate  in  Senate 110 

REVIVOR- 

1.  if  a  party  dies  pendlDR  an  action  and  before  final  judgment  a  de- 

mand of  his  administrator  is  not  necessary  to  its  revivor  against 
him 898  ■ 

2.  an  action  is  revived  by  order  of  court  or  on  motion Sfift 

3.  a  judgment  may  be  revived  by  rule  or  action 8»8 

4.  informal  at  costs  of  party  in  fault 536 

6.  of  an  action  against  infants  upon  whom  a  copy  of  the  order  of 

was  served  was  valid  as  to  those  over  fourteen  years  of  age,  and 
void  as  to  those  under  fourteen  yeari)  of  age 661 

6.  notice  of  Intention  to  revive  action  against  personal  representative 

given  within  six  months  of  his  qualification  can  not  be  objected 
to  for  the  first  time  in  the  Court  of  Appeals 617 

7.  application  for  of  action  against  persona]  representative  must  be 

niHde  in  one  year  and  six  months  aft-er  his  qualification     690 

REWARD- 

1.  surrender  of  accused  by  persuasion  does  not  deprive  the  person  to 
whom  he  surrendered  of  his  rights  to 470 

8.  order  of  circuit  judge  refusing  to  certify  claim  for  is  not  subject 

to  appeal    47$ 

SALES  OF  PERSONAL  PROPBRTY- 

1.  sale  of  without  delivery  of  possession  good  in  this  case  where  the 

parties  were  members  of    the  same  family  residing  together 890 

2.  parol  contracts  between  husband  and  wife  as  to  wife's  personalty 

in  husband's  possession  and  control  will  not  be  ijermitted  to  in- 
terfere with  the  claims  of  the  hu8l)aDd*s  creditors    896' 

8.  the  rule  is  the  same,  notwithstanding  the  husband  may  have  prao- 

tined  a  fraud  upon  the  wife 89& 

SENTENC«— 

was  not  pronounced  too  soon,  the  conviction  being  on  the  fifth  and 

the  sentence  on  the  seventh  day  of  the  term 740 

SET-OFF  AND  COUNTERCLAIM— 

1.  to  be  available  against  an  assignee  must  have  existed  l)efore  no- 

tice  of  assign  ment 178^ 

2.  sometimes  allowed   upon  equitable  grounds  Independent  of  the 

statute 178 

8.  party  pleading  defense  of  in  equity  beyond  that  given  by  the  stat- 
ute must  show  affirmatively  facts  necessary  to  raise  the  equity. . .  178^ 
4.  against  decedent's  estates  must  be  verified  and  proved,  though  de- 
mand is  not  necessary 423 

SHERIFF- 

1.  if  he  fails  to  return  indemnifying  bond  or  takes  insufficient  surety 

he  does  not  Isar  an  action  against  him  by  execution  defeadant  or 
claimant  of  property  sold  by  him 247 

2.  it  is  not  duty  of  to  supply  delinquent  tax  list  abstraoted  from 

office  of  clerk 83& 

8.  action  by  county  against  to  compel  him  to  pay  to  the  receiver  a 
balance  of  the  county  levy  for  a  certain  year— necessary  allega- 
tions in 884 

4.  indictment  against  for  negligently  suffering  prisoner  charged  with 

a  felony  to  escape — necessary  allegations. . .  881 

5.  allowance  to  for  services— when  should  be  made 887 

6.  sureties  on  bond  of  deputy  are  liable  only  for  failures  of  duty  dur- 

ing terra  of  ... .  466 

7.  order  placing  jail  and   prisoners  under  control  of,  the  office  of 

jailer  being  declared  vacant  was  proper  in  this  case 471 

8.  may  convey  land  sold  by  another 539 

9.  sureties  on  official  bond  of  sheriff  are  not  liable  for  sheriff's  acts 

in  selling  goods  held  by  him  under  an  attachment  by  consent  of 
owner  and  without  order  of  court 691 

10.  county  creditor  should  be  compelled  to  show  that  the  sheriff  had 

in  his  hands  a  sum  sufficient  to  pay  his  claim,  after  the  time  has 
expired  within  which  he  is  required  to  collect  the  county  levy  and 
pay  the  claim 69^ 

11.  commissions  of,  of  Hickman   county,    for  collecting  ad  valorem 

tax  for  building  bridges 695 
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SIGNATURE-  Paire. 

1.  meaning  of 617 

2.  mark  by  or  for  a  surety  who  can  not  write  in  a  signature  in  law 

although  not  witnessed  as  required  by  Civil  Code 617 

STATUTE  OP  FRAUDS- 

1.  part  performance  of  oral  contract  to  convey  land  is  not  sufficient 

to  take  the  contract  out  of  the  statute  of  frauds 475 

2.  waiver  of  right  to  plead 612 

SUMMONS- 

1.  may  be  served  by  any  officer  to  whom  it  might  be  directed 481 

2.  how  issued  by  justices  of  the  peace 442 

8.  infant  must  be  served  with  before  the  proceeds  of  his  real  estate 

can  be  diverted  from  investment  in  other  real  property  and  ap- 
plied to  his  education  and  maintenance    d$)2 

4.  the  mother,  upon  whom  summons  was  served  for  infant  defend- 
ants, being  herself  the  plaintiff,  the  service  was  defective 592 

SUNDAY- 

1.  Sunday  law  is  constitutional.    (Section  10,  article  17,  chapter  29, 

General  Statutes ) 788 

2.  running  and  operating  railroad  train  on   Sabliath  a  '*work  of 

neoessitv" 788 

SUPERIOR  COURT— 

1.  proposed  act  to  establish 398 

2.  remarks  thereon 403 

3.  act  to  establish  699 

4.  error  in  act  to  establish 824 

SUPREME  COURT  OF  U.  S- 

episode  in 698 

SUPERSEDEAS- 

1.  improperly  issued  in  this  case 814 

2.  supersedeas  bond  of  personal   representative  does  not  bind  him 

perHonally 293 

SUPERVISORS  OF  TAX  BOOKS— 

1.  duty  of  ministerial,  not  judicial 166 

2.  must  keep  record  of  their  proceedings,  etc 156 

8.  after  returning  tax  books  with  corrections  have  no  authority  to 

amend  or  correct  their  certificates 156 

4.  persons  aggrieved  by  action   of   must  apply  to  county  court  for 

relief 166 

SURETY— See  Principal  and  Surety— 

1.  in  liail  bond  is  not  bound  by  signature  written  by  his  oral  direc- 

tion    19 

2.  in  indemnifying  l)ond  is  released  by  conduct  of  party  indemnified.    98 

3.  of  administrator  illegally  appointed  liable  for  assets  received  by 

him 183 

4..  not  released   by  an  order  to  pledgor  of  note  to  deliver  it,  if  re- 
deemed, to  a  third  party 519 

5.  not  released  by  suggestion  to  constable  that  be  might  take  his 

name  from  an  indemnifying  iwnd 520 

6.  by    taking  nn   unauthorized   appeal  the  prir.cipal  and  his  surety 

waived  their  right  to  object  to  the  validity  of  the  appeal  bond  ...  523 

7.  of  insolvent  debtor  is  entitled  tobt-nefit  of  the  assignment  of  his 

principal  as  other  creditors 622 

8.  mark  by  or  for  a  surety  who. can  not  write  is  a  signature  in  law. .  617 

9.  is  discharged  from  liability  by  lapse  of  seven  years  after  cause  of 

aotion  accrued  or  maturity  of  his  obligation 660 

10.  when  claim  against  could  not  be  paid  or  collected  without  order 

of  court,  is  discharged  in  seven  years 660 

11.  the  fact  that  snrety  was  attorney  did  not  render  him  liable 660 

12.  on  official  bond  of  sheriff  is  not  liable  for  sheriff's  acts  in  Felling 

goi)ds,  held  by  him   under  an  attachment  by  consent  of  owner 
and  without  order  of  court 691 

13.  when  surety  pays  the  debt  he  is  entitled  to  be  substituted  to  all 

the  rights  of  the  creditor ...    728 

14.  sureties  of  clerk  are  not  liable  for  money  put  in  his  hands  without 

order  of  court 760 

SURREJOINDER- 

issue  being  foimed  by  reply  and  rejoinder  the  surrejoinder  is  regarded 
as  out  of  the  record 713 
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TAXATION-  Pajre. 

1.  equity  will  not  enjoin  collection  of  taxes  for  irrei^iilarlty  in  af^sess- 

ment 156 

2.  priDoipal  upon  which  local  taxation  may  be  imposed  for  building 

roads,  etc. ,  by  private  corporations 312 

3.  tax  paid  on  property   not  liable  for  taxes  for  improvements,  but 

benefited  thereby,  can  not  be  recovered 388 

4.  penalty  prescribed  by  auditor's  a^ent  act,  for  failing  to  list  prop- 

erty for  taxation,  is  not  enforcible  as  to  past  failures 407 

6.  the  county  court  should  hear  and  determine  the  question  mode  on 
the  relation  of  the  auditor's  agent  against  a  taxpayer  for  failing 
to  give  in  his  property  to  the  assessor,  etc 407 

6.  railroads  liable  to  for  county  purposes 436 

7.  correct  mode   of  assessing  railroads  and   enforcing  collection  of 

faxes  levied  thereon  for  county  purposes 436 

8.  the  proper  place  to  list  personal  property  in  this  State  is  in  the 

county  where  the  owner  livi'S C66 

9.  estate  of  infant  residing  in  Jefferson  county  in  hands  of  guardian 

residing  in  city  of  Louisville  should  be  listed  as  estate  in  Jeffer- 
son county 5f6 

10.  action  to  seli  real  estate  to  pay  taxes  due  city  of  Louisville  may  be 

maintained  by  said  city  614 

11.  purchaser  of  real  estate  at  decretal  sale  required  to  pay  Louisville 

city  taxes 634 

TAX  RECKIPTS- 

are  private  property 885 

TENDER- 

not  necessary  to  allege  in  action  for  fraudulent  concealment  of  un- 
soundness ... 526 

TIME-  • 

1.  and  place  should  be  designated  in  not  ice  for  making  appraisement.     82 

2.  time  should  not  h»  fixed  for  same  day  notice  is  given 83 

8.  how  computed 674 

4.  xvhjit  is  due  time  in  question  <  f  law 758 

5.  sentence  was  not  pronounced  too  soon,  the  conviction  being  on 

the  5th  and  the  sentence  on  the  7th 740 

TITLE- 

1.  a  party  in  ejectment  must  rf  cover  on  the  strength  of  his  own  ....     332 

2.  when  defective,  furnishes  no  ground  for  rescinding  a  conveyance 

of   lands  when,  etc 885 

3.  question  of  title  to  land  determined  by  inquiry  as  to  damages- res 

adjudicata  '. 586 

TOWNS  AND  CITIKS- 

1.  having  power  to  contract   in   paitioular  way— can   not  contract 

otherwise 85 

2.  party  contracting  with   presnn'ed  to  know  the  law b5 

2.  Paducah  is  held  liable  for  excess  of  cost  of  street  improvements  in 

this  case . .  251 

4.  Owensboro  must  refund  money  received  for  invalid  license  to  sell 

liquor 255 

5.  improvement  of  an  alley  in  the  city  of  Louisville  entirely  within 

southeast  portion  of  a  square,  other  parts  of  the  square  not  taxable 
therefor 887 

6.  propriety  of  improvements  liy— a  question  for  the  municipal  legis- 

lature    ...  392 

7.  owners    of  property   in  city  of  Covington  must  pay  for  impiove- 

ments  made  in  manner  provided  by  the  charter  unless,  etc 3P2 

8.  but  otherwise  if  assessment  exceeds  half  the  value  of  the  lots 8tt3 

U.  power  to  assess  for  strvet  improvements  is  not  judicial 898 

10.  policeman  disnussed  from   service  by  mayor  may  appeal  to  police 

commissioners 444 

11.  estate  of  infant  residing  in  Jefferson  county  in  the  hands  of  his 

guardian  resident  in  the  city  of  Louisville  is  not  subject  to  taxa- 
tion in  the  city  for  city  purposes 566 

12.  under  the  charter  of  1851   of  the  city  of   Lonisville   three   years 

should  be  given  to  redeem  land  Fold  to  satisfy  a  contractor's  lien,  664 

13.  limitation  of  six  months  bars  action  against  city  of  Covington  to 

recover  taxes,  etc 749 

14.  for  goods  purchased   for  city  of  Louisville  without  authority  of 

law  the   puroha.ser  is  personally  responsible  to  the  seller 755 
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TRADE-MARK—  Page, 

1.  Labrot  &  Graham  have  exclusive  pijcht  to  their 125 

3.  soe  in  opinion  full  discussion  of 125 

TREASURER  OF  STATE- 

1.  deposit  with  by  insurance  company,  under  section  47  of  *'An  act 
to  establish  an  insurance  bureau,"  approved  March  10,  1870 369^ 

9.  such  deposit  can  not  be  recovered  in  an  action  by  policy  holder  . ..  ^Bl^ 
3.  such  deposit  must  remain  in  custody  of  subject  to  such  appropria- 
tion as  may  hereafter  he  provided  by  law 35^ 

4    no  suit  to  recover  such  deposit  can  tje  maintained  unless  author- 
ized Iw  generrtl  assembly 369- 

TRUSTS  A^fD  TRUSTEES— 

1.  court  of  equity  has  jurisdiction  of  controversy  between   trustee 

and  cestui  que  trust    208^ 

2.  levy  of  execution   against  trustee  on  trust  estate  is  enjoined  by 

cestui  que  trust  20& 

3.  in  investinf;  trust  funds  trustee  must  exercise  an  ordinary  discre- 

tion, if  he  does  thl"?  he  is  not  liable  for  loss 326 

4.  purchaser  of  land  devised  to  he  sold  for  a  specific  purpose  is  not 

hound  to  look  to  the  application  of  the  purchase  money    unless 

so  expressly  required  by  the  conveyance  or  devise 090i 

6.  equity  never  allows  an  estate  to  fail  for  want  of  a  trustee.    Hus- 
band holds  title  in  trust  for  bis  wife CTD- 

TURNPIKE  ROAD- 

1.  it  is  the  duty  of  company  to  keep  road  free  from  obstruotlons    —  325 

2.  riprhts  of  the  public  in 325 

3.  neither  stock  in,  which  belongs  to  private  individuals,  nor  the  cor- 

porate powers  vested  in  them,  can  be  sold  under  judgment 619^ 

4.  purchased  at  decretal  sale  by  president  and  directors  of  the  com- 

pany, they  held  for  benefit  of  the  stockholders.  ..m 61^ 

6.  charter  of  Pleasant  Hill  &  Jessamine  Turnpike  Road  Co.  uncoD 

stiturional 619- 

6.  are  not  under  absolute  legislative  control 628- 

7.  company  bound  by  statute  reducing  tolls  and  repealing  special 

charter  rate  of  toll 586- 

USURY- 

1.  can  be  recovered  only  from  the  party  who  receives  it 38& 

2.  two  per  cent,  in  advance,  in  addition  to  the  legal  rate  of  interest, 

is  usurious fl2& 

3.  by  taking  lender  does  not  forfeit  legal  interest 62S 

4.  may  Iw  included  in  a  new  note  signed  by  the  same  parties  in  part, 

and  when  paid  may  be  recovered  back  again 68S 

5.  if  usury  in  old  is  carried  into  new  note,  so  as  to  constitute  any  part 

of  the  sum  agreed  to  be  paid  by  it,  the  usury  in  the  new  ijote 
should  bo  extracted  on  proper  ylea 68S 

6.  action  to  recover  usury  should  be  commenced  in  one  year  after 

ca  use  ot  action  accrued 68^ 

7.  statute  of  limitation  is  not  available  in  action  to  recover  unless 

pleaded 68» 

VENDOR  AND  VENDKE- 

1    possessory  title  req uired  to  be  accepted    5B 

2.  a   party  seeking  to  enforce  a  vendor's   Jien  for  unpaid   purchase 

money  must  allege  the  terms  of  the  contract,  ability  to  convey,  etc.  271 

3.  and  if  title  is  in  devisees  or  heirs  plaintiff   must  allege  that  they 

are  able  or  willing  to  convey,  etc 271 

4.  lien  for  purchase  money  is  upon  the  land  and  not  upon  the  rents 

and  profits    .  332 

5.  a  married  woman's  land  may  be  subjected  to  the  payment  of  her 

vendor's  lien 385 

ft.  pureh'is^r  of  mortgage  property  protected  in  this  case. ...  331 

7.  vendor  Is  not  entirled  to  judgment  for  purchase  money  where  the 

title  to  the  land  is  held  by  a  nonresi  lent 320 

8.  vendee   of  portalile  .sawmill  acquires  no  title  in   this  case  to  land 

on  which  it  stood 331 

9.  inadequacy  of  price  is  ground  for  setting  aside  a  sale  of  infant's 

land  where  the  purchaser  has  disparaged  the  title 837 

10.  destruct.ion  of  property,  before  confirmation  of  decretal  sale,  doea 

not  release  the  purchaser 387 

11.  proi)erty  .sold  at  deci-etal  sale  belongs  to  puitshaser  from  date  of 

purchase 887 
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VENDOR  AND  VENDEE-Continued.  Page. 

12.  purchaser  at  decretal  sale  can  not  be  divested  of  bis  title  by  any 

of  tbe  parties  to  the  action 887 

18.  deficit  of  three  arces,  in  twenty  acre  mill  seat,  too  small  to  author- 

\ze  rescission 807 

14.  purchasers  of  different  parcels  of  a  tract  of  land,  all  of  which  Is 

subject  to  prior    encumbrances,    should  contribute    ratably    to 

remove  such  encumbrances 594 

16.  private  sale  of  personal  property,  without  change  of  possession, 

was  fraudulent  as  to  creditors  in  this  case '      615 

16.  residence  of  vendee  with  vendor,  at  time  of  such  sale,  does  not 

change  the  rule 615 

17.  purchaser  of  land  by  verbal  contract— not  liable  for  rent  until  in- 

stitution of  suit  to  recover  possession 616 

18.  purchaser  of  land  by  verbal  contract— has  lien  on  land  for  lasting 

Improvem*  nts  and  purchase  money 615 

19.  purchaser  of  land  devised  to  be  sold  on  crust  or  for  a  specific  pur- 

pose is  not  bound  to  look  to  the  application   of  the  pui chase 
money  unlesp,  etc 620 

20.  vendor's  lien  for  one-third  of  the  consideration  left  unpaid  is  sat- 

isfied by  judgment  for  one  third  of  the  land 621 

81.  vendor  is  estopped  to  deny  recitals  of  his  deed 690 

VERDICT— 

1.  not  flagrantly  contrary  to  evidence  not  ground  for  reversal 582 

2.  jury  sole  triers  as  to  fraudulent  misrepresentations,  value  of  goods, 

etc 585 

3.  in  forcible  entrjr  and  detainer  must  sustain  the  judgment 614 

4.  after  three  trials  the  verdict  ought  not  be  disturbed  on  ground  of 

insufficient  damages 616 

6.  verdict  l)eing  for  greater  damages  than  asked  in  the  petition  the 
court  properly  entered  jadgment  for  the  amount  asked 616 

6.  unless  the  verdict  is  flagrantly  contrary  to  the  weight  of  evidence 

Court  of  Appeals  will  not  reverse 618,  622 

7.  for  18,000  for  injury  disabling  plaintiff  for  life  was  not  ezcfssive 

in  this  Ciise 626 

8.  decided  by  lot  is  Invalid    650 

9.  objection  to   because  not  signed  by  foreman  of  the  jury  in  civil 

action  is  unavailable  when  first  made  in  Court  of  Appeals 656 

-WAIVER- 

1.  by  denial  of  liability  to  perform  contract 159 

2.  by  denying  its  liability  to  pay,  the  insurance  company  waived  its 

right  as  to  proof  of  loss,  before  demand  or  suit 188 

8.  debtor's  right  of  election  as  lo  which  of  several  pieces  of  property 
shall  be  exempt  from  sale  may  be  waived 825 

4.  defect  in  not  mentioning  counterclaim  in  caption  of  answer  may 

he  waived  by  reply 367 

5.  of  attachment  does   not   deprive  creditor  of  bis   right  to  other 

legal   steps 386 

6.  of  right  to  plead  statute  of  fraud 612 

7.  right  to  redeem  land   incorrectly  appraised  may  be  waived 621 

8.  right  to  object  to  error  waived  by  failure  to  call    attention    of  the 

court  below  to  it  bv  motion  and  grounds  for  a  new  trial... 677 

IVARXING  ORDER- 

to  appear  and  answer  in  ninety  days  irregular,  but  not  void 386 

WARRANTY- 

in  action  for  breach  of   not  necessary  for  plaintiff  to    show  that  de- 
fendant had  knowledge  of    the    defect 526 

WASTE- 

was  not  committed  by  life  tenant  by  cutting  timber,  etc. ,  in   this 

case 620 

WILLS- 

1.  John  L.  Martin's  devisees  have  power  to  sell 85 

2.  Orlando  Brown's  will  construed— showing  executor  authorized  to 

sell,  etc -258 

3.  wife  may  will  her  estate  to  her  huslmnd  when,  etc., 269 

4.  heir  at  law  may  be  excluded  by  will  from  taking  undevised  prop- 

erty under  statute  of  descents  — 807 

^  where  there  is  a   devise  to  pay  board,  etc.,  of  grandchildren,  their 
mother  is  not  liable  for  their  board,  clothing,  etc 338 
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WILL?— Continued.  Page. 

6.  the  attestation  of  is  of  the  genuineness  of  the  signature  of  the  tes- 

tator, and  not  of  the  contents  of  the  paper        3T^ 

7.  dates  to  are  imiuaterlal,  and  may  be  established  or  altered  by  oral 

evidence 873 

8.  will  of  John  L.  Martin  construed        38» 

9.  widow  has  right  to  elect  whether  she  will  accept  the  provisions  of 

her  husband's  will  or  her  dower 30O 

10.  section   12,    chapter  31,    General   HtatiiteSf    applies  only  to   caFes 

where  the   testator  undertakes  to  dinpose  of   his  own  *  property, 
and  not  that  of  another 447 

11.  probated,  must  be  regarded   as  the  last  will  of  the  testator 472 

12.  devise  of  funds  to  be  invested  with  remainder  over  to  a  third   per- 

son,if  devisee  should  die  under  age,  creates  a  defnaslble  fee 541 

13.  costs  of  proceedings  to  have  will  construed   should  be  paid  out  of 

the  estate 641 

14.  construction  of  will  of  Bartlett    M.  Hall 57» 

15.  words  of  Inheritance  are  not  necessary  to  create  a  fee  simple  estate,  57^ 

16.  intention  of  devisor  must  he  ascertained  from  the  express  words  or 

necessary  inference 579 

17.  widow's  right  of  election  exercised  in  this  case 594 

18.  services    rendered  to  the  testator   by  the  devisee   cancelled  a   lien 

dii*ected  by  the  will  to  1m*  retianed  on  the  land  devised  in  this  case,  620 

19.  devise  to  trustee  for  the   use  of  Mrs.  Mary   T.  Riddle  for   life,  re- 

mainder to  her  children  or  grandchlldi-en,  If  any    survive   her, 
vested  an  estate  in  fee  in  remainder  in  the  children 688 

20.  will  rejected  because   propounders  have  no  interest  in  it,  the   par- 

ties interested  having  established  another  will 698 

21.  devise  to  widow  for  life  burdened  with  support  and  education   of 

children— children  have  a  vendible  interest 69« 

23.  devise  to  a  son  "and  his  heirs  or  children,  should  he  have  any. 
forever,  but  should  my  son  die  without  heirs,  then  to  the  sons  of 
D.,"  created  an  absolute  estate  in  the  first  taker,  subject  to  be  de- 
feated upon  his  dying  without  ciiildren  ;  and  hia  children  took  by 

descent,  not  purchase 734 

23.  the  clause  '*in  the  event  that  my  said  wife  shall  marry,  than  it 
is  my  will  and  desire  that  niy  estate  shall  l)e  equally  divided  be- 
tween my  children,"  created  a  vested  remainder  in  the  chil- 
dren    759 

WITXESSE:S-See  Affidavit:  Evidence- 

1.  one  witness  sufficient  to  establish  claim  against  decedent's  estate,     58 

2.  devisee  competent  when,  et<5 873 

3.  who  competent   to  prove  the  speed  of  railroad  train 385 

4.  co-obligors  are  competent  to  prove  that  one  is  principal 418 

WRITING- 

1.  signature  of  surety  in  bail  bond  written  by  his  oral  direction  did 
not  bind  him 19 

2.  written  assignment  of  note  is  not  necessary  to  enable   the  holder 

to  plead  such  assignment  as  a  defense  to  an  action  against  him  —  535 
3.  mark  for  or  by  a  s  .rety  who  can  not  write  is  a  siguatiu'e  in  law..  617 
WRIT  OF  PROHIBITION- 

1.  to  prohibit  county  court  from  proceeding  in  a  matter  out  of   its 

jurisdiction 42 

2.  to  prohibit  county  court  assessing  property  for  taxation    under  the 

unconstitutional  act  of  February  23,  1874 i2 


/: 


(o^ 


ij 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


